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Memorandum No. 9 {1962)

Subject: Study No. 52(L) - Sovereign Immunity (Dangerous and
' ' Defective Conditions)

This memorandum containe the draft of a statute to effectuate the
Commission's decisions in regard to dangerous and defective condiiions
of public property.

It seems likely that the exiating Public Lisbility Act will have
to be repealed becsuse it appears in a divieion of the CGovermment Code
‘entitled "Cilties, Counties and Other Agencies." The exact numbering and
location of the proposed statute will have to be deferred until we have
8 general ides of the amount of leglslstion to be proposed in this field
of law.

To aid your understanding of problems that will be railsed by the
proposed statute, there is attached as Exhibit I {pink pages) & brief
spummary of the law relating to the liability of occupiers of land.

The lisbility of & governmental entlty for dangerocus end defective
copditions is essentially an occupier's llability; hence, the liability
of private occuplers ie set forth for purposes of comperison.

In contrast tc the law releting to private occupiers, the statute
proposed here makes no distinction between invitees, licensees and
tolerated intruders. Instead of focusing on the status of the plaintiff,
the proposed statute focuses on the duty of the public entlity to meintain

its property in a reassonably esafe condition; and liability is based on
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the fallure of the entiiy tc take reasonable messures to make its
property safe regardlese of the plaintiff’'s status. To take the case
of the tclergted intruder, the entity would be required under the
proposed statute to repair any condition which it actuaily knows is
likely to injJure such a person provided that there is a reasonably
feasible method of removing the danger. However, the entity would be
under no duty to inspect its property to see that it is safe for
tolerated intruders, it would only have the duty to inspect the property
{1) for the purpose of determining whether the property is safe for the
purpose for which the property is meinteined and (2) where the property
is s0 dangerous thet death or serious bodily injury will result to
persons foreseeably on the property. Under this statute, the injured
person does not win or lose because he 18 a licensee instead of an
invitee, he wins or loses upon the questions whether the entity has
failed in its duty of inspection and repair and whether he is himself

partially responsible for the accident.

Title of article and definitions.

Article . Dangerous Condition of Public Property

Section 1. As used in this article:

{a} "Dangerous condition” means a condition of public
property that is likely to cause injury to person or property
when the property is used for a purpose for which it is reason-
ably foreseeable that the property will be used,

{b) "Public entity" includes the state and any local

public entity.
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COMMENT

The phrase "dangerocus condition" 1s defined and used in this article
instead of the phrase "dangerous or defective condition" which is used
in the existing law. ‘Dangerous condition" seems to describe more
exactly what 1s contemplated.

Under the definition of dangerous condition there is no requirement
that the condition "unreasonably” exposes persons or property to denger.
A condition is dangerous if it is likely to cause injury to persons or
property. Whether such an exposure is "unreasonable”" seems relevant to
whether the public entity has a duty to take action to remedy the
condition, but not to the question of danger. Other sections of this
article embody the concept of "unreascnable” denger as a relevant
factor in determining the extent of the duty to inspect {Section 3) and
+0 repair {Section 4).

The phrase "likely to cause injury"” is intended to emphasize that
a remote possibility of injury is insufficient to make a condition a
dangerous condition.

The qualification as to use was added in recognition of the fact
that almost anything can become dengerous 1f subjected to abnormal use.

"Local public emtity” is defined in Division 3.5 of the Government
Code., Hence, if this article is located within the portion of the
Government Code to which the loeal publie entity definition appiies,
the above definition of "pudlic entity" is adequate to cover all govern-
mental entities. If this article is compiled elsewhere, the definition

of local public entity will have to be included in Section 1.
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Liability for injuries resulting from dangerous condition

of public property.

Section 2. Except as provided in Section 4, a public

entity is liable for death and for injury to persons and
property proximately caused by & dangerous condition of
its property if the public entity:

{a) Had notice of the dangerous condition; and

(b) FPFailed to remedy the condition or to take action

to protect persons and property against the condition.

COMMENT

Compare the propeoged section with the langusge in present
Government Code Section 53051:
A local agency is liseble for injuries to perscns and
property resulting from the dangerous or defective condition
of public property if the legislative body, board, or perscn
authorized to remedy the conditiocn:
{a) Had knowledge or notice of the defective or
dangerous conditiocon.
{b) TFor a reasonsble time after acquiring knowledge or
receiving notice, feiled to remedy the condition or to take
action remsonably necessary to protect the public against
the condition.
The proposed section sets out the elements of the prima facie
case against the public entity. The plaintiff has the burden of
proving that the condition was & dangerous condition (s defined in
Section l), that the injury was proximately ceused by the dangerous
condition, that the public entity had notice (determined under Section
3} of the dangerous condition and thet the public entity failed to remedy
the conditlon or to teke action to protect persons and property against

the condltion. T




Bection 4 sete out the natters which may be established by way of
defense. For example, under Section 4 the public entity can show as a
defense to the prima facle case of liability that it had teken reason-
able action towards remedying the condition.

If it is believed that the pleintiff should make g showing similar
to that now required under Government Code Sectiom 53051, Section 2
could be worded as follows:

Section 2. Except as provided in Section ), a publie
entity is liable for injuries to persons and property proxi-
mately caused by a dangerous condition of its property if:

{a) The public entity had notice of the dangerous
condition; and

{(b) The public entity, within a reasonable time after
receiving notice of the dangercus condition, failed tc remedy

the condition or to take action reasonably necessary to

protect persons and property against the condition.

It appears, however, that the public entity should have the burden of
showing the reasonebleness of its conduct since the public entity is
in possassion of the facts thet besr on whether its action was reesongble

under the circumstances.

Notice of dangerous condition of public property.

Section 3. A public entity has notice of a dangerous
condition within the meaning of Section 2 only if:

{a) The public entity has actual knowledge of the
dangerous condition;

(b} The dangerous condition is directly attributable to
work done by or under the direction of an officer, agent or
employee of the public entity in a negligent; careless or

unworkmanlike manner;




(¢} The property was actually inspected by the public
entity while in its dangercus condition and the dangerous
condition would have been.discovered if the inspection had
been made with reasonable care;

(d) The property is maintained by the entity for a
particular use and the dangerous condition would have been
revealed by an inspection systeﬁ that is reasonably adequate;
considering the practicability and cost of inspections and
the likelihood and magnitude of the potential danger, to
inform the entity whether the property is safe for such use; or

(e) The public entity has created or maintained an
artificial condition on its property and the dangerous nature
of the artificial condition would have been revealed by an
inspection system that is reasonably adequate, considering
the practicability and costrof inspections and the likelihood
and magnitude of the potential danger; to inform the entity
whether the property is in a condition likely to cause death
or serious bodily harm to persons who it is reasonably

foreseeable will come in dangerous proximity to the condition.

COMMENT

This section spelle out the notice regulrement.

Subdivieions (d) and (e) impose the requirement of a reasonable
inspeeticon system. The problem that these subdivisions ettempt to
solve is the extent to which an entity must set up the reasonable

inspection system, Exhibit I indicetes that the principel difference
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between an occupier’s duty to & licensee and his duty to an invitee
is that he bhas a duty to inspect to see that the premises are safe
only for the invitee and only for the "area of invitation". As a
general rule, a public entity should have no heavier duty to inspect
its property. It should not be required to establish a "reasonable
inspection system" to see that the property is safe for all foreseeable
uses or even for all uses that are "reasonably"” foreseesble. It is
helpful to conslider what 1s the remscnable expectation of the user
of the property. If the entity has lmproved its property and invited
the public to use it, the user may reasonably expect that the entity
inspects for defects in order to be sure the property is safe. In
this case, the entity should probably have the duty to do so. But
if property is not improved and maintained for public use, the entity
should not be compelled to conduel inspections of the property to
see that it is safe for use by trespassers or "tolerated intruders”
even though it is foreseesble that the property will be used by them,
Where an entity maintains a condition, though, thet is likely
to causge death to foreseeable users of the property unless the property
is pericdically inspected to see that it does not beccme highly
dangerous, it iz not unreasonable to expect the entity to conduct
such periodic inspections. For example, if a high tension wire 1is
meintained in e place where it 1s reasonably foreseeable that persons
will be walking underneath it or will otherwise be coming in proximity
to it, it is not unreasonsble to expect the entity to periodically

inspect the wire to see that it has not become loose and sagged to




& point where & person could accidentally touch it. Where the
condition, though, is nct cne involving such a grest danger to human
life, the entity should not be expected to do any more than to see
that the property is safe for its intended use,

To use the exsmple of the fishing pathway éiscovered by Mr, Reed
and releted at the last meeting: even though it 1s foreseeable that
fishermen will be using that pathway to go up and down the river, the
State should have no duty to inspect the pathway to be sure that it
is safe for fishermen, and probably the fishermen that use the path
have no expectation that the State will engage in such an activity.

On the other hand, in & State park which is improved and maintained
Tor public use, pecple may reasonably expect that the State will meke
scme inspection of the premises so that the property ie safe for the
purpose for which it is maintained. Or to use the corporation yard
example: the entity shouwld have the duty to inspect the premises to
be sure that they are reascnably safe for use as a corporation yard,
but it should have no duty 4o inspect the premises to be sure that
they are safe for perscons who mey desire to use the corporation yard
for s short-cut. Probably such persons do not expect the entity to
make the yard safe for short-cuts.

Sectione 2 and Lk do, however, require an entity to take reascnable
meagures to protect persons likely to be injured by a dangercus condition
if the entity acquires actual knowledge that they are so exposed. It
does not seem unreasonable to reqguire an entity to protect persons
against conditions of which the entity has actual knowledge if no extra

duty is lmposed on entities to loock for such conditions.
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Defenses available to public entity.

Section 4. A public entity is not liable for injuries
to persons or property proximately caused by a dangerous
condition of its property if:

(a) The person who suffered the injury to his person
or property was using the public property at the time of the
injury and such use was not of a kind that was reasonably
foreseeable;

{?) There was no reasonably feasible way to remove the
danger, taking into consideration the practicability and cost
to the public entity of effective precautions and the
probability and gravity of harm to persons and property;

(¢} Within a reasonable time after receiving notice of
the dangerous condition, the public entity acted reasonably
to remedy the condition or to protect the persons and property
foreseeably exposed to the risk of injury; having regard to
the practicability and cost of remedying the condition or
protecting the persons and property and the probability and
gravity of harm because of the continued existence of the
condition;

(d) The person who suffered the injury to his person
or property knew of the condition, realized the risk created
thereby and, in view of all the circumstances; could reason-
ably be expected to avoid the injury by using reasonable
care or avoiding exposure to the risk; or

(e) The person who suffered the injury to his person
or property was contributorily negligent.
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COMMENT

Subfivision (&) states a proposition that was approved in
principle by the Commission at the January meeting.

Subdivigions {b} and (c) are, in substance, a restatement of the
principle approved at the January meeting that a public entity is not
liable for injuries caused by the dangerous condition of public
property 1f it has done all that it could reascngbly be expected to do
to remedy the condition or to protect the public against the condition.
The principle approved by the Commission, though, was stated ms a rule
of evidence [evidence of the reasonsbleness of the entity's conduct
was to be admissible by way of defense], whereas the statute proposed
above states the proposition as a rule of substantive law. Thus,
under subdivision (1), the entity is not lisble if there is no
ressonably feasible way to remove the danger; and under subdivision (b},
the entity is not limble if it acted reasonably to remove the danger.

Subdivision {d) in a way relates to what is a dangerous condition;
for it might be saild that & condition is not dangerous if the risks it
creates are apparent and easily avoidable. The proposition stated is
similar to that stated in Restatement of Torts Section 3L0:

A possessor of land is not subject 1o liability to his
licensees, whether business visltors or gratuitous licensees,

for hodily harm caused to them by any dangerous condition

thereon, whether natural or artificiael, if they know of the

condition and realize the risk involved therein.

The Restatement doctrine, though, has been modified to reflect the fact

that knowledge of the risk is not sufficient if such knowledge does

not enable the person exposed to avoid the risk. Subdivision {d) permits
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the defense of "assumption of the rigk,” but its purpose is somewhat
broader. Under subdivision (d4) the entity will not be liable if it
could reasonably expect the plalntiff to avoid the harzard even though
the plaintiff in fact did not.

Subdivision (e) may be unnecessary, since the consultant reporte
that the ceses hold contributory negligence to be a defense under the
Public Liability Act. However, it seems desirable to restate the

proposition for the sake of completeness.

Trivial defectse.

Secticn 5. A condition is not a dangerous conditicn
within the meaning of this article if the court finds; based
on all the evidence viewed most favorably to the plaintiff;
that the condition was of such a minor, trivial or insignifi-
cant nature in view of the surrounding circumstances that a
reasonable person would conclude that the condition was not
likely to cause injury to person or property when the
property was used for those purposes for which it was

reasonably foreseeable tlmt the property would be used.

COMMENT

The trivial defect rule is stated in much the same language as

that presented by the consultant to the Cormission at the January meeting.

The section iz phrased so that the condition is not a dangerous
condition within the meaning of the proposed statute if the court finds

that the defect is trivial.
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Memorandum No. 9{1962)

EXHIBIT 1

Introdguction

This memorandum discusses the ligbilities of private occupiers
of land to those persons who ere injured by dangercus conditions upon
their lande. It is the purpose of this exhibit to refresh your recollection
concerning these liabilities so that the 1iability of private occupiers
of land for dangerous and defective conditions may be compared with the
Xiability to be imposed on public entities for dangercus and defectlve
conditions.

At common law, the 1isbllity of land owners differed according to
the status the plaintiff occupied when the plaintiff was injured. The
defendent's liability depended, and still depends, on whether the plaintiff
was outside the premises, was trespassing, was a gratuitous licensee
or was e business visitor.

Liability for harm occurxing oubside the premises.

As to persona outside of the premises, Prosser sumarizes the rule

ag follows:

A possessor of land is required to make reascnable use of
his premises which causes no unreasonable harm to those in the
vicinity, elither by reason of the character of the use itself or
because of the manner in which 1t is conducted. His lisbility
mey be based upon intent, upon negligence, or upon & condition
or activity for which strict liabiliiy may be imposed. In
particulsar, bhe is required to exercise reasonable care for the
protection of those using the public highway.

It is the zeneral rule that there is no llsbility for conditions
of purely natural origin existing on the land, but there are
indications of the development of a different rule as to urban land.



In generel, the possessor of land is required to exercise
reasonable care to prevent harm resulting from the conduct of
other persons on his premises. [Prosser, Lew of Torts 427 (24

ed. 1955)}.]

Ligbility to trespassers.

8o far as trespassers are concerned, the Restatement of Torts
sets forth the geperal rule as follows:
§ 333. Except as stated in §§ 334 to 339, & possessor of land
is not subject to liablility for bodily harm caused to trespessers
by his fallure to exercise reasonable care

{a) +to put the land in a corndition reasonably safe for their
reception, or

(b) to carry on his activities so as not to endanger them.
Scme of the exceptiocns stated in Sections 334 to 339 of the
Restatement relate to activities carried on by the occupier of land.
Since we are here concerned with liebility for conditions as opposed
to liability for active negligence or cther active torts, the exceptions
will be quoted only to the extent that they bear upon the condition of

the premises.

§ 335. A possessor of land who knows, or from facts within
his knowledge should know, that trespassers constantly intrude upon
a lLimited ares thereof, is subject to liability for bedily harm
caused to them by an artificial condition thereon, if

{a) the condition

{1) is one which the posserso has created or maintains
and

{i1) is, to his knowled~re, likely to cause death or
rerious bedily harm to such trespassers and

(111) is of gvch a nature that he has reason to believe that
such trespassers will not discover it and

(b} +the possessor has failed to exercise reasonsble care
to warn such tresvassers of the condition ani the risk
involved thorein,



§ 337. A possessor of land who maintains thereon an
artificial condition which involves a risk ef death or serious
bodily harm to persons coming in contact therewith, is subject
to liability for bodily harm csused to trespassers by his
fallure to exercise reasonsble care to warn them thereof if

{a) the possessor knows or, from facts within his
kmowledge, should kmow of thelr presence in
dangerous proximity to the artificial condition,
and

{b) the condition is of such a nature that he has
reason to believe that the trespasser will not
discover it or realize the risk involwved therein.

§ 339. A possessor of land is subject to liasbility for
bodily bharm to young children trespassing thereon caused by a
structure or other artificisl condition which he maintains upon
the land, if

(a) the place where the condition 1s maintained is one
upon which the possessor knows or should know that
such children are likely to trespass, and

(b) the condition ie one of which the possessor knows or
should know and which he realizes or should realize
&8 involving an unreasonable risk of death or seriocus
bodily harm to such chlildren, and

(c) the children because of their youth do not discover
the condition or realize the risk involved in inter-
meddling in it or in coming within the area made
dangerous by it, end

{d) the utility to the possessor of maintaining the
condition is slight as compared to the risk to young
children involved therein.

Prosser states somewhat more briefly:

In gepersl the possessor of land is not liable for
herm to trespaesers caused by his failure to put the land
in a remsongbly safe comdition for their reception, or to
carry on his activities sc as not to endanger them. An
increasing regard for humen safebty has led to the develop-
ment of certain exceptions to this general rule:

{a) If the presence of the trespasser is discovered,
the possessor is commonly required to exercise ressonszble
care for hig safety ms to any active operations the
POSSess0r may carry on, and possibly as to any highly
dangerous conditions on the land.
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(b} If the possessor knows that trespassers
frequently intrude upon a particular place or a limited
area, he 1s required to exercise reasonable care as to
any activities carried on, and probably as to any highly
dangerous conditions.

{e) As to trespassing children the grester number
of courts impose a duty to exerclse reasonable care where
the trespass is foreseeable, the condition of the premises
should be recognized as involving an unressongble risk of
harm to the child, the child because of his immaturity
does not digcover or appreciate the danger, and the utility
of maintaining the condition is slight as compared to the
risk. [Prosser 432.]

Prosser points cut that a number of cases have held s landowmer lisble
t0 a trespasser for highly dangerous passive conditions known to the
possessor, such as & concealed high-voltage wire, or a bull in a pasture
near s path. BSome courts have mttempted to justify the holdings by
reclassifying the trespasser as a licensee because of the landowner’s
continued tolerstion of the trespassers. However, Prosser concludes
"the real bagis of liability of such 'tolerated intruders’ would seem
to be only the ordinary duty to protect another, where the harm to be
enticipated from a risk for which the defendant ie responsible outweighs

the inconvenience of guerding against it." {Prosser 438.)

Iiability to licensees.

So far as licensees are concerned, that is persons who come on the
land with the consent or permission of the occupier but who are not
classified es "invitees", Witkin states:

Where no sctive negligence is involved, the duty is
practically no greater than that owed to a trespasser; i.e.,
the licensee gpesumes the risks incident to the condition of
the premises, and can recover only for "wilful or wanton
injury." This meens that the landowner need not inspect the
lend to discover possible or probable dangers. ([Witkin,
Summary of Californias Law 1449 (Tth ed. 1960).]
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The Restatement says:

§ 342. A possessor of land is subject to limbility for
bodily harm caused to gratuitous licensees by a natural or
artificial condition thereon if, but only if, he

(a) knows of the condition and reelizes that it

involves an unreasconable risk to them snd has
regson to believe thet they will not discover
the condition or realize the risk, and

(b) invites or permits them to enter or remsin upon
the land, without exerclsing reasonsble care

(i) to meke the condition ressonably safe, or

(ii) to warn them of the condition and the risk
involved therein.

Witkin indicates that the California cases differ as to whether

the Restatement rule is the law in Califprnia or not.

Liebility to business visitors.

The remsining class of persons to whom occupiers of lend sre
found to be liable are business visitors. The Restatement defines
a businees visitor as "a person who is invited or permitted to
remein on land in the poesession of another for s purpose directly
or indirectly connected with the business deslings between them."
(Restatement § 332.) The Restatement takes the position that:

§ 343. A possessor of land is subject to liability
for bodily barm caused to bueiness visitors by s natursl
or artifiecisl condition thereon if, but oniy if, he

(g) knows, or by the exercise of reasonable care

eould discover, the condition which, if known
to him, he should realize ss involving an
unreasonsble risk to them, and

{b) bhas no reason to believe that they will discover

the condition or reallze the risk involved therein,
and



(¢) dinvites or permits them to enter or remsin upon
the land without exercising reasonable care

(1) to meke the condition reasomably safe, or

(ii) to give a warning adeguate to ensble them
to aveid the harm without relinguishing eny
of the services which they are entitled to
receive, if the possessor is a public
utility.

However, under thé Restatement rule, the occupier is not liable
to either licensees or business visitors "for bodily harm caused
to them by any dangerous condition . . . , whether nstural or
artificiel, if they know of the condition and reslize the risk
involved therein.” (§ 3h0.]

Prosser is critical of the "business visitor" test. He
believes that the underlying ground of liability in these cases
is that there is "a representation to be implied when [the occupler]
encourages others to ehter to further a purpose of hie owm, that
reasonable care has been exercised to hake the plasce safe for those
who come for that purpose.” (Prosser 455.) That this is the real
basis for lisbility in these ceses seems apparent upon a review of
the cases for many of the cases do not require "business dealings”
as a condition for liabllity. (See Witkin 1453-54,) Moreover, in
many of the "business" ceses the courts talk of the "area of
invitation" and the occupier owes the duty of inspection and making
the premises safe only within the aree of invitation. {Witkin
1459-60; Prosser 458.) The "area of invitation" extends to "all
parts of the premises to which the purpose [of the visit] may

reasonsbly be expected to teke [the visitor], and to those which are

80 arranged as to lead him reasonably to think that they are open
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to him." Harper aend James believe liability will ensue if either the
"business" or "invitation" tést is met. (Barper and James, Law of
Torts 1478.)

Prosser and Barper and James disagree with the Restatement's
conclusion that a warning to the visitor or knowledge of the condition
on the part of the visitor are sufficient to gbsoclve the occupier of
ligbility. Prosser says

crdinarily nothing more than s warning is required. All
of the circumstances, however, must be taken into account;
and wvhere the condition is one which the invitee would not
expect to find in a particular place, or his attention is
distracted by something on the premises, or the condition
is one such as icy steps, which cannot be encountered with
reasonable safety even though the invitee is aware of it,
the jury may be permitted to find that the obviocusness,
warning or even knowledge is not enough. [Prosser 459-60.]

Barper and James state that

the fact that a condition is obvious . . . does not alweys
remove all unreesonable danger . . . . [T]he condition of
danger {may bel such that it cennot be encountered with
reasonable safety even if the danger is known end
appreciated. An icy fiight of stairs or sidewalk, a
slippery floor, a defective crosswalk, or a walkway near

an exposed high-tension wire may furnish exemples. 3o may
the less dasngerous kind of condition il surrounding
circumstances are likely to force plaintiffi upom it, or

if, for any other reason, his knowledge is not likely to

be g protection agsinst danger. It is in these situstions
that the bite of the Restatement's "adequate warning" rule
is felt. Here, if people are in fact likely to encounter
the danger, the duty of reasonable care to make conditions
ressopably safe is not set aside by a simple warning; the
prohabliity of harm in spite of such a precaution is still
unressonably great and the books are full of ceses in which
defendants, owing such e duty, sre held lisble for creating
or maintaining the perfectly obvious danger of which
pleintiffs are fully aware. [Harper and James 1451-93.]

Liabllity to public employees.

The status of police and firemen and other people with a lawful
right to enter premises has often tfuubled the courts for they do nct
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readily slip into the common law clessifications of trespassers,
licensees or invitees. Apparently the general rule is to claseify
them g8 licensees. However, the Restgtement has s specigl rule
gpplicable to them:

§ 345. A possessor of land is subject to liability
for bodily harm cgused by & natursl or artificisl condition
thereon to others who are privileged to enter the land for
& public or private purpose, irrespective of his consent,
if he

{a) knows that they are upon the lsnd or are likely

to enter it in the exercise of their privilege,
and

(b) knows of the condition and reslizes that it

involves an unressonable risk to them and has no
reason to belleve that they will discover the
condition or reslize the risk, and

(e¢) faile to exercise ressonsble care

(i) to make the condition reasonebly safe or

{ii) to warn them of the condition and the risk
involved therein.

Prosser indicastes that some courts have taken the positlon, though,
“"thet such visitors are entitled to protection when they come under the
same circumstances as other members of the public to & part of the
premises open to the public, and that the occupier must st least
exercise ordinary care to see that the usual means of access to his

premises are safe for s visiting fireman." (Prosser L462,)

Ligbility of public utlilities,
The Restatement hes & special rule spplicsble to public utilities:

§ 347. A public utility is subject to liability to
members of the public entitled fto and seeking its services
for bodily herm caused to them upon land in its poe session
by any natural or artifieisl condition thereon which it is
reasonably necessary for the public to encounter in order

-8-



to secure ite services, if the utility knows or should know

of the condition and the unremsocnsble risk involved therein

and could make the condition reasonably safe by the exercise

of reasonsble care.

In the explanation, the Restatement states:

The risk involved in a particular condition, though

great, mey not be unregscnable if it is inseparable from

repairs or other temporary conditions which are necesssry

to the performance of the public service functions of the

utility.

Conclusion.

From the foregoing, it appears that the courte have been trying to
fashion a rule of llability for occupiers of lesnd which will both protect
the landowner from unressonhable cobligations to keep his premises safe
and yet will protect visitors who are likely to expect that certain
portions of the premises have been mamde safe for them. It would seem
that s more appropriagte way of getting at the problem would be to lock
at the occupier's duty to inspect and repair his land rather than st
the status of the particular person who happens to have been injured.
Then the difficult questions which are continuslly raised when the
person injured has come to use the rest rocm instead of to buy gessoline
or has been Invited to shgre g drink and incidentally to talk s little
business would be avoided. The policemen or firemen should be entitled
to the standard of care that business visitors sre entitled to so long
as they are in the portion of the premises to which business visitors
are invited. If the business visitor stsrts crossing a ploughed field
to telk to the farmer he should not expect that the field is in a safe
condition for anything else than for growing crops.

It is upon this basis that the ligbility statute contained in the
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Memorandum to which this exhibit is attached has been framed. As a
result, a few people who are classified as trespassers at the present
time will have the rights presently accorded to licensees, some
licensees will have the rights of business visitors under existing law
and some business visitors will be treated as licensees are mow. But
the ligbility will be based ié each cage upon the failure of the
occupler to perform some obligation it should perform snyway. The
statute imposes no additional duties of inspection. The only additiﬁnal
duty the statute imposes on pﬁblic landowners ie the duty to protect
foreseeable trespassers from known natural hazards. And this duty may

readily be discherged by reasonable notice.
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