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Memorandum No. 2(1962) 

SubJectl StUdy No. 46 - Arson 

CALIFORNIA LAW REVISION COMMISSIOW 

1/8/62 

At the December 1961 meeting, the COIIIIDission made several 

maJor policy decisions regarding the st~s of culpability for 

arsonous conduct. The purpose of this memorandum is to present the 

remaining matters requiring consideration by the Commission in connection 

vi th the arson study. When these matters are determined, the ste.ff can 
--. 

present for consideration by the Commission a draft of a tentative 

recommendation and proposed legialation to effectuate the Camm1ssion's 

decisions. 

Attached as Exhibit I (pink pages) is the text of two statutes 

(proposed Sections 447 and 448) approved by the Commission and the 

remaining statutes to be considered by the Commission. (In proposed 

Section 450, material which is thought to raise questions of policy for 

the Commission is underlined. In the remainder of the exhibit, policy 

problems are indicated by suggested amendments (shown by strikeout 

and underline) or by underlined brackets. Sections 189 and 644 are 

shown as previously revised by the Commission; however, several policy 

questions are raised in ligbt of the revisions the Commission made in 

Sections 447 and 448 at the December meeting.) 

Attached as EKhibit II (yellow pages) are the research consultant's 

comments on the legislation suggested by him. Reference to this material 

vill be helpful to the Commission in considering the balance of the 

statutes. 
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Section 450. This section defines the circumstances under 

which a burning is justifiable. Although the Commission did not 

f1nally approve or disapprove this section at the December meeting,. 

subdivision (a) was tentatively revised to read as f'ollows: 

(a) If' a person burns his 0'WIl property, his 
conduct is justifiable if he did not consciously 
disregard a substantial risk that his conduct might 
jeopardize human life or cause damage to the property 
of others and if his intention was not to defraud 
another person. 

In connection with its consideration of this section, the 

Commission should consider the following matters: 

1. Should the intention not to defraud another person be 

required as an element of' justifiable burning? Absent a risk to 

human life or a risk of ~ to the property of' others, this 

raises a fundamental question as to whether a person who burns his 

awn property with intent to defraud another person should be 

punished under the arson statutes. On the one hand, it may be 

argued that this conduct should be treated under penal laws relating 

to fraud; that there is no reason for an arson statute to single 

out the motive of fraud from any other motive which impels a person 

to burn his own property. On the other hand, it may be argued that 

it is proper to similarly treat the means of accomplishing the 

destruction of property; that there is no lOgical difference 

between burning another's property and burning one I s own property 

where the effect in each case is to deprive another of' his property. 

Also, the penal laws generally single out for special treatment 
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the particular manner by which wrongful ends are accomplished. 

Thus, burglary, theft and robbery are all means of depriving others 

of their property; but each is separately treated in the crim1nal 

law. 

2. Should another person's consent. to burning his property 

or reasonable belief of the necessity of burning another's property 

be elements of justifiable burning1 

With respect to another's consent, should reasonable belief 

of authority to give such consent be suffiCient, or IIIIlSt the consent 

be given by one with actual authority1 

With respect to belief of neceSSity, should it be required 

that such belief is reasonable1 Should actual belief of necessity 

be sufficient1 

Is the test of balancing the harm sought to be avoided against 

the "harm • • • sought to be prevented by denouncing arson as a 

criminal offense" too difficult for a court to apply because of 

its ambiguity1 What is the "harm ••• sought to be prevented by 

denouncing arson as a criminal offense"1 Should it be specifically 

identified in the statute or should it be left for judicial 

definit1on1 

Is it too difficult a burden to place upon the prosecution 

to prove beyond a reasonable doubt that the "harm • • • sought to be 

prevented by denouncing arson as a criminal offense" is greater than 

the harm sought to be aVOided by a defendant's belief or reasonable 

belief that his conduct was necessary1 
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If the Commission agrees that this requirement of balancing 

should be deleted from subdivision (b)( 2), the remaining portion 

of this subdivision relating to necessity could be phrased in 

language parallel to subdivision (8) to state a more definitive test of 

justification. Thus, this subdivision might be revised to read: 

(b) If a person burna the property of another, 

his conduct is justifiable: 

* * * 
(2) If he reasonably believed his conduct to be 

necessary to avoid a greater risk to human life or to 

property than the risk created by his conduct. 

The same policy questions with respect to reasonableness of 

belief are present here as they are above. AdditiOnally, it may 

be questioned whether avoidance of a risk to property alone should 

be sufficient to establish the justification of acting in the belief 

(or reasonable belief) of necessity. 

Section 451a. This section deals with attempted arson. 

Adoption of the suggested revisions would make this section confonn 

to the language used in the substentive arson provisions approved by 

the COll!IIIission. AdditiOnally, the following matters should be 

considered by the Commission: 

1. What should be the proper punishment for the crime of 

attempted arson? This section presently provides for alternative 

punishments of from 1 to 2 years in the state prison or a fine not 

to exceed $1,000. The consultant recommended increasing the maximum 
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term of imprisonment to 10 years. This recommendation was made 

prior to the Commission's approval of increased terms of imprisonment 

for the substantive offenses. Is imprisonment for 1 to 10 years 

appropriate for the crime of attempted arson? If a definite tenD. 

is not prescribed in this statute, the general provision relating 

to punishment for attempts would be applicable. (See attached 

EKhibit III (blue pages) which sets out Section 664 of the Penal 

Code, providing, generally, for punishment up to one-half that 

prescribed for the substantive offense.) 

The present statute also provides an alternative fine not to 

exceed $1,000. The alternative fine clearly would be appropriate 

where a ~ minimis property value provision is not included in the 

substantive offense, since this would provide an appropriate 

punishment for attempts to burn property of little value. Bowever, 

the inclusion of a~ minimis provision like that adopted by the 

Commission, with the intent that the burning or attempted burning 

of property of little value be covered by statutes relating to 

malicious mischief, makes the alternative fine somewhat inappropriate. 

Accordingly, the Commission should conSider whether the alternative 

fine should be omitted from the revision of this section. 

Section 548. Although the research consultant did not specifically 

recommend the amendment of this section relating to fraud, it would 

seem desirable to revise it in the manner suggested on page 5 of 

EKhibit I. The words "who burns" merely describe one of the means 

by which property can be injured, destroyed, and the like. 
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Sections 189, 644. Having adopted the basic standards for 

defining arsonous conduct and prescribing severe penalties therefor, 

the Commission should again consider the following matters in light 

of the later deciSions that were made: 

1. Should arson (including aggravated arson) be deleted from 

the felony-murder rule (Penal Code § l89)? At the December meeting, 

the Commission approved imposing the same term of imprisonment (5 years 

to life) for the crime of aggravated arson as that impOsed for murder 

in the second degree. In light of this action, failure to include 

aggravated arson among the crimes listed in the statutory felony-first -
degree murder rule would mean that the same punishment would apply 

whether or not a death resulted in the commiSSion of the crime. 

One purpose underlying the Commission's decision to delete 

arson fram the crimes specifically listed in Section 189 was the 

Commission's feeling that an arsonist who does not specifically 

intend to commit homicide should not be subject to the death penalty 

even though a death in fact results; and, if homiCide is specifically 

intended, then the laws relating to romicide should sufficiently 

provide for punishment of the actor. It should be noted that 

Section 189 is a laM relating to homicide rather than merely 

reciting a form of punishment and represents a legislative determination 

that homicide committed in the perpetration of or attempt to perpetrate 

any of the named offenses is murder in the first degree. Thus, the 

application of Section 189 to a death resulting from a robberJ, for 

example, merel~ sets the degree of the separate and distinct crime 
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Of murder; it does not add to the punishment of the robber for the 

principal crime of robbery. Moreover, if a person is aware that 

lives may be lost as a result of his committing arson, but he 

nevertheless commits the act and lives are lost, it may not be 

inappropriate to treat the crime as ~ degree murder. 

2. Should arson as defined in approved Section 447 be included 

as a serious offense for which maximum imprisonment might be imposed 

under the habitual criminal statute (Penal Code § 644)1 1be 

COmmission previously determined that arson creating a risk to ~ 

should be among the offenses included in the habitual criminal 

statute for which a life sentence might be imposed. Since a life 

sentence can be imposed under the defined offense of aggravated 

arson as approved by the CommiSSion, it should be conSidered whether 

arson which creates a risk to property alone ought to be included 

in this section also. The effect of including the crime in 

Section 644(a) is to increase to 9 years the minimum time that the 

felon must serve before he is eligible for parole. (Penal Code 

§ 3047.5.) Inclusion of the offense in Section 644(b) increases 

to 12 years the mjninmm time that must be served in prison prior to 

parole. (Penal COde § 3048.5.) If a crime is not listed in 

Section 644, the criminal is eligible for parole after serving the 

minimum prescribed punishment unless such minimum punishment is more 

than one year, in which case the criminal is eligible for parole 

after serving 1/3 of the minimum sentence. (Penal Code § 3049.) 
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Section 1203. How should a~son and aggravated ~son be dealt 

with in connection with the prob,tion .statute1 In light of the 

Commission's approval of severe punishments for arson and aggravated 

arson, it seems logical to include the lesser offense among the 

crimes listed which are subject to a legislative policy asainst 

granting probation and to include the greater offense among the 

crimes for which probation is absolutely prohibited. It should be 

noted thet prior to the 1957 amendment to this section, all ~son 

was included among the offenses for which probation was absolutely 

denied. The attached Exhibit IV (gold pages) presents a su:mmary 

of the present application of this statute. 
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SUGGESTED LEGISLATION 

Sections approved by the Commission: 

Januory 4, 1962 

447. Ju:ry person who wilfully and unjustifiably burns property of the 

value of :fti'ty dollars or more is guilty of arson which is punishable 

by imprisonment in the state prison for not less than one nor more than 

:fifteen year s • 

448. Ju:ry person who, in committing arson, consciously disregards a 

substantial risk that his conduct ~ jeopardize human life is guilty 

of aggravated arson which is punishable by imprisonment in the state 

prison for not less than five years, 

Section disapproved by the Commission: 

449. (a) Evidence that a hUlllall being was injured or killed as a 

result of the commission of arson by any person constitutes prima facie 

evidence that such person consciously disregarded a substantial risk that 

his conduct might jeopardize human life. Evidence that as a result of 

the commission of arson by any person property damage in excess of $5,000 

occurred constitutes prima facie evidence that such person consciously 

disregarded a substantial risk that his conduct might result in property 

damage in excess of $5,000. 

(b) The introduction of such prima facie evidence puts ~on the 

defendant the burden of producing evidence that his conduct did not constitute 

aggravated arson but does not shift the burden of persuasion. 
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Section to be considered by the Commission: 

450. (a) If a person burns his own property, his conduct is 

justifiable if he did not consciously disregard a substantial risk that 

his conduct might jeopardize human life or cause damage to the property of 

others and if his intention was not to defraud another person. 

(b) If a person burns the property of another, his conduct is 

justifiable: 

(1) If he acted at the direction or with the express consent of one 

wham he reasonably believed was entitled to give such direction or consent 

and if the justification provided by subdiviSion (a) of this section 

exists; or 

(2) If he reasonably believed his conduct to be necessary to avoid 

harm to himself or another and if the harm sought to be avoided by his 

conduct is greater than that sought to be prevented by denouncing arson 

as a crimina] offense. 

Statutes to be repealed or amended: 

Repealed: Sections 447a, 448a, 449a, 450a, 6co, 600.5 
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4~a~--A.~-~e~seH-wae-wil~y-aaQ-sa1ieie~s!y-se~s-fipe-~e-9P 

e~R5-e~-ea~6es-~e-Be-BaFHea-ep-wa9-aiQe1-ee~ee18-9P-FPee~9s-~Be 

B~HiHg-ef-aay-eapH,-s~aele,-gapage-ep-9~BeP-9~ilaiR87-wBe~Bep 

~Be-~~e~ep~y-ef-a~elf-e~-ef-aae~aep1-Het-a-~aPeel-ef-a-aw9~~R8 

aetiSeT-ep-aHY-ea~;-e~epehe~se;-waPeBe~se1-faet9PY1-mi~-ep-9tBQP 

8~ilQiBg1-vRetaep-tBe-~pe~e~y-ef-Hisse!f-ep-ef-aaetHePT-ep-say 

eaHPea1-meetiag-ae~se,-ee~ae~SeT-VeP~-Be~e1-seaee17-~a~-eP 

etkep-F~elie-9~ilQiag-ep-aay-~~Blie-epiQget-sBa111-H~sB-esBvietisB 

tkepeef1-es-seBteBeea-te-tRe-~eBiteBtiar-y-fep-Het-lss8-~aae-eBe 

ep-mepe-~Sa-~-~eB-yeaps7 

449a~--Asy-,epseB-vke-w~11f~-aaa-sa1ieie~~-Bets-flpe-te 

ep-e~Bs-ep-ea~se8-~e-Be-eHPBeQ-9P-wke-aiQ6;-ee~sQ18-ep 

ppeeHFe6-tke-9YPBing-ef-aay-9ap~aek1-eeek1-epi91-piek-eP 

6taek-eg-aaY1-eePH~-wReet;-satc;-eapley-sp-ethep-gpaiB-ep 

vege~aele-FPe4qet-ef-aay-kiHQt-ep-aay-fiel&-ef-staaQ~ag-aay-9P 

gpaiB-ef-aay-kiBQT-sp-aay-pile-ef-eeal,-We8Q-ep-etkep-~elt 

ep-aay-?ile-ef-,lasks7-ec~pQs7-~este;-pails-ep-stkep-l~BePt 

9P-aBy-stpeeteap1-pailway-eap7-ss~p1-B8at-ep-e~kep-~-atepe2@~; 

aHtQmseile-ep-staep-~etep-vek~elet-ep-aay-e~kep-pep8SRRl 

Epep9ptY-Bet-aepeiB-s~ee~g~ea~-sam~d-cxee~-a-t:ailep-eeaeR 

~e-4e"in~4-~E-~eetieR.~35-e~-~he-Ves!ele-gGee7-{BHeh-~~e~e~ty 

~e~g-e~-tRe-va!~e-e~-tweBty-f~.e-Qe~~aPs-+¢25~-eEi-tBe 

~P9fepty-ef-esetkeF-~ePBeB~-skall-HpeB-ee~~~et!BB-tBepeef1-ee 

eeBteBeeQ-~e-~ae-~eR!teBt~ary-fep-Bet-le8s-tBaB-9Be-Bep-a6Fe 

~Saa-thpee-yeaPS7 
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45gay--Aay-~ep99p.-wa6-wi~~l!y-&BQ-wi~B-iRt9Rt-te-iRdYP3-eF 

4efpa~~-tBe-iRS~e~-8ets-fipe-t6-ep-B~s-e~-ea~sss-te-~e 

~1l.1'B9a ··sp-vae -a;!,QS 7 - se1l.RSS ls -ep -l'peS1l.P9S -tae -BlGB:l.Bg -ef -&BY 

ge9Qs1-waPes1-mepeB&BQ;!,Bs~8P-etBep-eRattels-9P-l'sP8eRal 

1'pel'epty-9f-aBY-k~~Q1-\I'astBsp-tas-l'p~spty-sf-aimsslf-ep-ef 

aa9tae:?1-wM~B-BJ;g,U-at-tl>,e-tiae-Bs-iR81l.PSQ-By-a:ay-pepgeR 

ep-ee~l'epati9R-agaiB8t-leBe-ep-Qamage-B1f-fiPe7-eRal!-1l.peR 

eeBvietieR-taepeef7-es-eestessea-te-tae-l'eRitsRtiaPy-fep 

Bet-~SGe-tag,~-ese-sep-mepe-tRaB-five-ye~ey 

~Qg~ - -JW":>;y -1'ElP g OR-VB .. -wilf1illy -aRQ-lIlSU,e ie1l.sly -91l.PBS-1iB1f 

bpi4ee-exseeaiA8-iR-val1l.e-fifty-QellaP8-t*~Q+T-9P-aBy-etp1l.et1l.Pe1 

~Rew-9BeQ,-ve8ge17-ep-peaT,,-Bet-tBe-8BBdeS~-ef-BPs9B,-SP-a:ay 

teRt7-ep-QE3-9tRs~-cf-p~-ep-epaiB-ep-8tpa¥.-ef-&B~-kiRQT-ep-a~ 

pils- ei: -Bale'l.-Ray-QP-stF.').W,-SP ·aR3-f:'..;;"s-ef -"statees,-SP-BSaBe • 

.. p-veggtaBl"';T-ep-~'P9Q1',eg,-9P-~t-3~-aay"~iRQT-·.;Betaep 

SaekeQT-seXeQT-epateQT-ep-RetT-8P-a:ay-t9ReeT-8P-IiB1f-pai~9BQ 

e8PT-lueBep;-eePQw9eQ,-p~~~eaa-tiesT-telegpa1'k-e~-telerh9R8 

pele8T-ep-ska$es,-9P-aBY-t\l!Q-l!',RQ-e:;-p9Qt-8I'e\IBQ~cf!-tt"-'fiU1l.!> 

ef!-twQBty-five-aellQPs-~$2~~-eF-e¥ep7~Ee*-t~Q-EPe~epty-o~-9\1Qa 

pepseR - i s -1I1>"l.isRasle -lr.f - i,JappiSel3!l!QRt .. ::'B-1;£,"-rtate .. ~l':l.sen., fsp 

(i;QG.,~.--F;,eP1f-FOPs9R-"l;,e-wgi''''.llif ·.:.I'lq-l!!;0,ie;\.e\u~ Y-P\,l:l'BS-!U<lf 

gPswiRg-ep-s*aBQiRg-gPaiRj-~paSB .. ep-~peQT-8P-a:ay-~paBS1-fepest; 

'WE' ea.£ ~~ - t imoel:' 7 - Bl'l:.l.S!':.- ee;:erea-l.a;::.a. 'i -sr·· BlaSE. cl:Bgr - € '1.-;1.; 8vep·';a:lB., 

!'.9t-th'l-lIpel".,pty-e"-B1l.Qa-FQPse"-!s-F;mi.SBa91~-By-~n1'piBe_t 

iR-ta9-state-lIpi86B-fep-Bet-~QS8-tBa&-QEe-yespy-Bep-BePQ-tBaa 

~Q-yQ8J!I8¥ 
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Amended: Sections 451a, 548, 189, 644, 1203 

451a. Any person who wilfully and I!81~d!l1illly unjustifiably 

attempts ~a-lIe~-f!~e-~8-a~-a~~~~8 to burn prowerty of the value 

of fifty dollars or more or to aid, counsel or procure the 

burning of SBY-af-~ke-8a~~BgB-a~ ~ propertYL meB~!eBei-iB 

~ke-fe~ege~Bg-lIee~!eR87 or who commits any act preliminary 

thereto 7 or in furtherance thereof, shall aJl8B-eewieMeB 

~keFeef7 be eeB~eBee~-~ imprisoned in the ~e~*eB~~aF;Y state prison 

for not less than bne nor more than ~ .!!:!:! years lor fined not to 

exceed one thousand dollars 1. 
The placing or distributing of any flammable, explOSive 

or combustible material or subBtance7-a~-SBY-iev~ee in or about 

SBY-8KiliiBg-e~ ~ property for the purpose of meB~ieBei-~B-~fte 

faFegeiBg-see~~8Be-iB-8B-~FSBgemeB$-eF-~~e~a~a*!aB-~~ft-iB~eB~ 

~e-eveB~a81ly Wi1:f'u11y and malieieaely unjustifiably 8e*-ti~e-~ 

e~-8a~B-eamer-e~-*e-~~eaFe-~Re-ee~*iBg-fi~-*e-aF burning ~ 

prOIle_I'Y .. It - ...ae-- ,,_.. sha 117-#"it'-*'Re-!,a"-1""'es-",;f-~!e-B.e* consti tute 

an attempt to burn such 8KiliiBg-e~ property. 

548. Every person who Wilfully 8~-e?-!B-SBY-e~Re?-&B.BBe? 

injures, destroys, secretes, abandons, or disposes of any property 

which at the tima is insured against loss or damage by fire, or 

theft, or embezzlement, or any casualty With intent to defraud or 

prejudice the insurer, whether the same be the property or in the 

possession of such person or any other person, is punishable by 

imprisonment in the state prison for not less than one year and 

not more than ten years. 
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189. All murder which is perpetrated by means of poison, 

or lying in wait, torture, or by any other kind of wilful, 

deliberate, and premeditated killing, or which is committed in 

the perpetration or attempt to perpetrate Msea, rape, robbery, 

burglary, mayhem, or any act .punishable under Section 288 is 

murder of the first degree; and all other kinds of murders are 

of the second degree. 

644. (a) Every person convicted in this State of the crime of 

robbery, burglary of the first degree, burglary with explosives, rape 

with force or violence, aggravated arson as-aeliBea-iB-See*iea-441a-ef 

*a~8-e8ae, murder, assault with intent to commit murder, train wrecking, 

felonious assault with a deadly weapon, extortion, kidnaping, escape 

from a state prison by use of force or dangerous or deadly weapons, 

rape or fornication or sodomy or carnal abuse of a child under the 

age of 14 years, or any act punishable under Section 288 of this 

code, conspiracy to commit any one or more of the aforementioned 

felOnies, who shall have been previously twice convicted upon 

charges separately brought and tried, and who shall have served 

separate terms therefor in any state prison and/or federal penal 

institution either in this state or elsewhere, of the crime of 

robbery, burglary, burglary with explosives, rape with force 

or violence, arson, murder, assault with intent,to commit murder, 

grand theft, bribery of a public official, perjury, subornation 

of perjury, train wrecking, feloniously receiving stolen goods, 

felOniOUS assault with a deadly weapon, extortion, kidnaping, 

mayhem, escape from a state prison, rape or fornication or 

sodo~ or carnal abuse of a child under the age of 14 years, or 
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aey act punishable under Section 288 of this code, conspiracy 

to commit aey one or more of the afoEementioned felonies, shall 

be adJudged a habitual cEiminal and shall be punished by 

imprisonment in the state prison for life; 

(b) Every person convicted in this State of the crime of 

robbery, burglary of the fiESt degree, burglary with explosives, 

rape with force or violence, aggravated arson 8S-ReiiaeR-iR-SeetieR 

4l!1a-ei-tUs-eeu, murder, assault with intent to commit lIlUl"der, 

train wrecking, felonious assault with a deadly weapon, extortion, 

kidnaping, escape from a state prison by use of force or dangerous 

or deadly weapons, rape or fornication or so~ or carnal abuse 

of a child under the age of 14 years, or soy act punishable under 

Section 288 of this code, conspiracy to cOllllllit soy one or more of 

the aforementioned felonies, who shall have been previously three 

times convicted, upon charges separately brought and tried, and 

who shall have served separate terms therefor in soy state prison 

and/or federal penal institution, either in this state or elsewhere, 

of the crime of robbery, burglary, burglary with explosives, rape 

with force or violence, arson, murder, assault with intent to cOlIIlllit 

murder, grand theft, bribery of a public official, perjury, suborna

tion of perjury, train wrecking, feloniously receiving stolen goods, 

feloniOUS assault with a deadly weapon, extortion, kidnaping, ~hem, 

escape from a state prison, rape or fornication or s~ or carnal 

abuse of a child under the age of 14 years, or aey act punishable 

under Section 288 of this code, conspiracy to commit soy one or 

more of the aforementioned felonies, shall be adjudged an habitual 

criminal and shall be punished by imprisonment in the state prison 

for life; 
-7-



(c) Provided, however, that in exceptional cases, at any time 

not later than 60 days after the actual commencement of imprisonment, 

the court may, in its discretion, provide that the de~en~ant is not an 

habitual criminal, and in such case the defendant shall not be sU~JQet 

to the provisions of this section or of Sections 3047 and 3048 of this 

code; 

(d) Nothing in this section shall abrogate or affect the punishment 

by death in any and all crimes now or hereafter punishable by death. 

1203. After the conviction by plea or verdict of guilty of a public 

offense not amounting to a felony, in cases where discretion is conferred 

on the court or any board or commission or other authority as to the 

extent of the punishment, the court, upon application of the defendant 

or of the people or upon its own motion, may summarily deny probation, 

or at a time fixed may hear and determine in the presence of the defendant 

the matter of probation of the defendant and the conditions of such 

probation, if granted. It' probation is not denied, and in every 

felony ca.se in Which the defendant is eligible for probation, before 

any judgment is pronounced, and whether or not an application for 

probation has been made, the court must immediately refer the matter 

to the probation officer to investigate and to report to the court, 

at a specified time, upon the circumstances surrounding the crime and 

concerning the defendant and his prior record, which may be taken into 

consideration either in aggravation or mitigation of punishment. The 

probation officer must thereupon make an investiga.tion of the circumstances 

surrounding the crime and . of the prior record and history of the 
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defendant, must make a written report to the court of the facts found 

upon such investigation, and must accompany said report with his written 

recommendations, including his recommendations as to the granting or 

withholding. of probation to the defendant and as to the conditions of 

probation if it shall be granted. The report and recommendations must 

be made available to the court and the prosecuting and defense attorneys 

at least two days prior to the time fixed by the court for the hearing 

and dete~tion of such report and must be filed with the clerk of the 

court as a r-ecord in the case at the time of said hearing. By written 

stipulation of the prosecuting attorney and the defense attorney, filed 

with the court, or by oral stipulation in open court made and entered upon 

the minutes of the court, the time within which the report and recommenda

tions must be made available and filed, under the preceding provisions 

of this section, may be waived. At the time or times fixed by the coort, 

the court must hear and .determtne such application, if one has been made, 

or in any case the suitability of probation in the particular case, 

and in connection therewith must consider any report of the probation 

officer, and must make a statement that it has considered such report 

which must be filed with the clerk of the court as a record in the case. 

If the court shall determine that there are circumstances in IlIitigation 

of punishment prescribed by law, or that the ends of justice would be 

6ubserved by granting probation to the defendant, the court shall have 

power in its discretion to place the defendant on probation as hereinafter 

provided; it probation is denied, the clerk of the court must fortlNith send 

a copy of the report and recommendations to the Department of Corrections 

at the priSon or other institution to which the defendant is delivered. 
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In every misdemeanor case, the court may, at its option refer the 

matter to the probation officer for investigation and report or summarily 

deny probation or summarily grant probation. 

The Legislature hereby expresses the policy of the people of the State 

of California to be that, except in unusual cases where the interest of 

justice demands a departure from the declared policy, no judge shall grant 

probation to any person who shall have been convicted of robbery, 

burglary or areon as defined in Section 447 of this code, and who at the 

time of the perpetration of said crime or any of them or at the time of his 

arrest was himself armed with a deadly weapon (unless at the time he had a 

lawful right to carry the same), nor to a defendant who used or attempted to 

use a deadly weapon upon a human being in connection with the perpetration 

of the crime of which he was conVicted, nor to one who in the perpetration 

of the crime of which he was convicted wUfully inflicted great bodUy 

injury or torture, nor to any such person unless the court shall be 

satisfied that he has never been previously conVicted of a felony in 

this State nor previously convicted in any other place of a public 

offense which would have been a felony if committed in this State. 

Probation shall not be granted to any person who shall have been con

victed of burglary with explosives, repe with force or violence, aggravated 

arson, r.:crder, assault l<ith intent to cocnit rlurder, uttcnpt to COlZlit 

murder, train wrecking, kidnaping, escape frOD a state prison, conspiracy to 

commit any one or more of the aforementioned felonies, and l<ho at the 

time of the perpetration of said crime or any of them or at the time 

of his arrest was himself armed with a deadly weapon (unless at the time 

he had a lawful right to carry the same), nor to a defendant who used 

or attempted to use a deadly weapon upon a human being in connection 
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with the perpetration of the crime of which he was convicted, nor to one 

who in the perpetration of the crime of which he was convicted wilfully 

inflicted great bodily injury or torture, nor to any defendant unless 

the court shall be satisfied thet he has not been twice previously 

convicted of felony in this State nor twice previously convicted in any 

other place or places of public offenses which would have been felonies 

if committed in this State; nor to any defendant convicted of the crime of 

burglo.ry with explosives, rape ,rith force or vio:i.o:lce, aggravated flrson, 

t:ourd!!Z'1 !1tt!l:'.;pt to cOt1t1it =del', assault ."ith intcnt to cotJnit nurder, train 

wrecking, extortion, kidnapping, escape frau a state prison, violation of 

Sections 286, 288 or 288a of this code, or conspiracy to c=it any ene or 

core of the aforesaid felonies, unless the court shall be satisfied that he 

has never been previously convicted of a felony in this State nor 

previously convicted in other place of a public offense Which would 

have been a felony if committed in this State; nor to any defendant unless 

the court shall be satisfied that he has never been previously convicted 

of a felony in this State nor convicted in any other place of a public 

offense which would have been a felony if committed in this State and at 

the time of the perpetration of said previous offense or at the time of his 

arrest for said previous offense he was himself armed with a deadly weapon 

(unless at the time he had a lawful right to carry the same) or he 

personally used or attempted to use a deadly weapon upon a human being 

in connection with the perpetration of said previous offense or in the 

perpetration of said previous offense he wilfully inflicted great bodily 

injury or torture; nor to any public official or peace officer of the 

State, county, city, city and county, or of his public office or employ

ment, accepted or gave or offered other political subdivision who, 
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in the discharge of the duties to accept or give any bribe or 

embezzled public money or was guilty of extortion. 

No probationer shall be released to enter another state of the 

United states, unless and until his case has been referred to the 

California Administrator, Interstate Probation and Parole Compacts, 

pursuant to the Uniform Act for Out-of-state Probationer and Parolee 

Supervision. 

In those cases in Which the defendant is not eligible for probation, 

the judge ~ in his discretion refer the matter to the probation officer 

for an investigation of the facts relevant to sentence. The probation 

officer must thereupon make an investigation of circumstances surrounding 

the crime and the prior record and history of the defendant and make 

a written report to the court of the facts found upon such investigation. 

statutes unwnended but affected by the proposed revision: 

11150. At least 15 days prior to the release of a person convicted 

of arson fram an institution under the jurisdiction of the Department of 

Corrections, the Director of Corrections shall notify the State Fire 

Marshal and the State Bureau of Criminal Identification and Investiga

tion in writing. The notice shall state the nwne of the person to be 

released, the county in which he was convicted and, if known, the 

county in which he will reside. 

11151. Within five days after release of a person convicted 

of arson from an institution under the jurisdiction of the Department 

of Mental Hygiene, the Director of Mental Hygiene shall send the 

notice provided in Section 11150. 
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• 11152. upon receipt of a notice as provided in Sections 1L150 

or 11151, the State Fire Marshal shall notify all regularly organized 

fire departments in the county in which the person was convicted and, 

if known, in the county in which he is to reside and the State Bureau 

of Criminal Identification and Investigation shall notify all police 

departments and the sheriff in such county or counties. 
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EXHIBIT II 

COMMENl'S ON SUGGESrED LEGISLA!L'ION 

1. The Property Protected. The draft departs boan the current 

statute in abaDdon1ng tm';f attempt to particularize about the nature 

of the property protected. Tbe point that ''property'' includes wer:/

thinS of value subject to ownership, both real and personal, is adequately 

lIIade in the def1n1tionaJ. section of the Penal Code. See subdivisions 

10. II and 12 of Section 7. EnlZll8ration of specific kinds of property 

at best merel7 reiterates what bas alreacly been said more concisely by 

general defin:lt1on and at V01'8t creates w:mecesaar,y quibbles about 

whether an anitted kind of property is meant to be the subject of arson. 

The underl,y1zlg &8s1lllq)tioo is that no reason of policy augests singling 

out tm';f kind of property for exemption boom. the protection afforded by 

the arson statute. If that &as1lllq)tion is correct, it seems s1mply a 

matter of good draftSlllallShip to forInulste the subject of the statute 

in the broadest and III08t concise tel'lDS possible. 

The draft does not initially distinguish between one's own 

property and that of another. Th:ls problem is more appropriately 

band] ed by differentiating circumstances of Justification according 

to the distinction in ownersbip. See proposed Section 450 of the 

draft and the acc~ cOlllllleI1ts. 

The de min1mis provision in italics in proposed Section 447 is 

based on present law. It refers, of course, to the value of the 

property affected, not to the extent of the daDlllBe done. It is 

arguable that trivial burnings ~ be more appropriately treated 
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C'" under the malicious mischief statlIl;e. On the other band. the use 01' 

fire is always potentially danger6us and the proviSion IIIII¥ s1.Dgle out 

persons who should be corrected. On the iorbole. it IIIII¥ be ~ 

c 

C 

to aII1t this de min1mi s provision. 

2. The Act. The draft retains the verb preBe!Itl¥ used in the 

statlIl;e. el:1ll1Dat:I.Dg the redlmdent "or sets fire to. n The term. 

"burns" has a well .. recognized meaning both under the statute and at 

calilllOD. law. "Sets fire to" is a recent importation into the 

Calitornia statlIl;e. which apparently adds nath1n8 to the definition 

01' the act. The la!Je1,Iage of the present statute ". • • or causes to 

be burned or lIho aids. counsels or procures the burning • • ." is 

omitted on the ground that it is a needless repetition of principles 

of accessorial l.1ability laid down el.sewhere in the Penal Code. See 

Sections 30-31. 

·3. Culpability Requirements. The term. "wiltully" has been used 

instead ot the more nearl¥ precise ''knavingJ.y'' because it commonly 

appears in the PeDal. Code and should not create e:ny probl.ems 01' 

construction in view ot subdivision 1. of Section 7. It relates, as 

the Code's definition makes clear. only to the actor's awareness of 

the nature of his act, not to his motive. In this respect, DO change 

is made in preBe!It law. ''Unjustifiably'' is substituted for ''maliciously. II 

As. has been pointed out earlier, the concept of malice is useful only 

tor difteretttiat:I.Dg between the motive tor burning one's own property 

and the motive tor burning the property ot others. It seems desirable 

to IIBke that differentiation directl¥. rather than obliquely as under 

present lay. The differing circumstances ot Justification are spelled out 

in proposed Section 450. 
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4. Penalty. It seems desirable to sca.l.e the penal.t1.es tat' I'rllon 

in proportion to the risk ilIv'olved and the actor's awareness of the 

r1ak, tor reasOI18 prEWiously discussed. It foll.mrs that no distinctions 

should be based CD the nature of the property. The present draft 

accepts the penalty made possib'.e under present laY for all blll'D1llgs 

other than that of a dwelling. It me;r be that this is too heavy a 

peDS.lty for burn1Ilgs vh1ch do not iINolve the circlDDBtenoes of 

aggravation described in proposed Sect.ion 448. On the otbel' band, the 

possibUity of probation will be left open for 'lnaggravated arson. See 

intra. cc-ent lO(4). The question of ~ penalty to prescribe is one 

of the IIIOst vexing in a piecemeal revision 01 l'e ..... l law. That is par_ 

ticularly true in California, wbere the Legiala.ture bas l'oI.rypted the 

indeterminate sentence but baa nat; attem;pted to rationalize or s-,l.1f'y 

the gl'fI&t diversity of tems of imprisonment prescribed for various 

offenses. Whatever choice is made -- absent a general classification 

scheme -- Vill be arbitrary. 

5. ~. The term "arson" is retained although the conduct 

covered is broader than the COllllllOD law concept, en the tbeor,y that there 

~ be some deterrent efficacy in calling the offense by a name that 

has traditionally been associated Vith a grave felony. 

6. Aggravated Arson. Proposed Section 448 attem;pts the task at 

sealing penalties directly in terms of the actor's perception of risk. 

It seems clear that tire-setting which 1uvolves cOl1sciOU8lless that 

hlllllall life may be imperilled 1Ddicates that the actor ~ need a more 

protracted period of corrective treatment than would otherw1se be the 

case. The question then becomes: what must the actor's perception be? 
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In terms of the M:ldel Penal. Code's ~sis of' culpabllity requirements, 
-

must he desire h_ .:Life to be jeopardized? Must he know tbat human 

life will be Jeopardized? Must he consciousl:y disregard a substantial. 

riBlt tbat b.umaD. life 'Will be jeopardized? Or must he merely disregard 

a substantial riBlt of which he should be aware? Put more short~, 

should the material element of' riBlt to human life be satisfied by proof 

of the actor's purpose, knowledge, recklessness or negligence? Uegl1gence 

can quick.ly be discarded. We are nat dealing here with carelessne88, 

however bJ.e.mewortby it DIllY be. We are aeal1 ng with some form of 

subjective awareness. The next question is, what form? Purpose or 

intention seems too restrictive. The law of arson sho\lld nat have to 

focus exclusively on people who desire to bring about death through 

the use of fire. The law of homicide and the ancillary law of attempts 

and aggravated assaults more appropriate~ deal with peopl.e who use 

fire as a means to achieve the end of' death or serious bod~ harm. What 

we are broe.dl.y concerned with here is the actor whose pursuit of other 

ends is nat inhibited by his subjective awareness that human life DIllY 

be endangered by his conduct. He is a man who is so intent, for whatever 

unjustifiable reason, on burning property that he is willing to r1Blt 

human life. The riBlt to life is not at the center of his consciousness 

but at its periphery. This is the actor whom the draftsman of tile 

Model Penal Code would call "reckless" with respect to the risk to 

human life. If the analytic spadework embodied in Section 2.02 of the 

Model. Penal Code vere specifically set forth in the California Penal 

Code, the use of the word "reckless" would convey all tbe.t bas to be 

conveyed. Since it is not, this deficiency in the general part of our 

COde has to be remedJ:ed by spelling out the cature of the subjective 
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awareness involved. That is the import of the words" •• consciously 

disregards a substantial risk •.•. " 

Under this formulation, one who has a higher degree of culpability 

with respect to the risk would also be guilty of aggravated arson. One 

who desires to jeopardize human life or who knows that he 18 doing so 

is, at the l.east, consciously disregarding a risk. This incl.usion of the 

higber degrees of culpability would be explicitly brousht about by 

Section 2.02(5) of the Model Penal Code. Perhaps the point should be 

spelled out in the present draft, but it is thought to be necessaril.y 

implied. 

A question of some difficulty is Whether the conscious disregard 

of a risk of widespread property ~ should also constitute a cir-

cumstance of aggravation. If no disregard of a risk to life is involved, 

should the actor who consciously creates a risk to $100,000 worth of 

property be distinguished from one who creates a risk to $lOO worth 

of property? It can be argued that the risk of widespread property 

damage almost always involves a risk to life and that therefore the 

additiOllal provision is likely to be redundant. It is also difficult 

to draw any kind of meaningful line with respect to the magnitude of 

the apprehended risk in terms of dollsr values. In view of the 

California indeterminate sentence system and the large measure of 

discretion which it leaves to the Adult Authority, it ms;y be preferable 

to omit differentiations in sentence, such as this one, whose relevance 

is not ent1Uly clear. The question does not seem to be tree from 

doubt, and the formulation with respect to property damage is sul:m1tted 

for conSideration without a recommendation. 
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Under the language of the draft, arson, under proposed Section 

447, is a necessarily included offense within the greater offense of 

aggravated arson. In other words, one cannot be convicted of aggravated 

arson unless the proof establishes that he wU:l'ully and unjustifiably 

set fire to property. By thus limiting the statutory scheme to two 

offenses, one of which is necessarily included within the other, the 

problems of double jeopardy which inhere in the present formulation are 

reduced to a minimum. 

The penalty suggested is the same as that now prescribed under Section 

447a. It has been used here on the assumption that the f'raIIIers of the 

1929 statute were defining a penalty for conduct creating a risk to 

hUllllln life, which is the objective sought to be attained in a more 

direct fashion by the proposed offense of aggravated arson. The remarks 

made in Comment, supra, with respect to the difficulty of fixing a 

penalty apply with equal force here. 

7. Proof of Aggravation. It may be objected that focusing 

attention so heavily on the actor' s state of mind creates difficulties 

of proof for the prosecution. It may also be objected that some 

significance should attach to the harm actually caused, as opposed to 

risks perceived by the actor. Both of these points deserve reCOgnition, 

althoush they do not, properly viewed, make a case for the abandonment 

of culpability requirements as the central consideration in framing 

penal legislation. If life is actually jeopardized, or if property 

values are actually reduced, that bears 1m;portantly on a judpent as 

tovhether the actor perceived a risk that those consequences might 

follow fran his conduct. As a ms.tter of logical inference, it seems 

safe to say that the occurrence of actual harm tends to strengthen the 
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probability that the actor foresaw the harm, and conversely, that the 

absence of such harm tends to weaken the probability that he did so. 

And as an observation on the behavior of triers of fact, it seems 

equally safe to say that they will so find. It is, of course, not 

conclusive; it is merely probative. That is the significance, and the 

soJ.e rational significance, of the oJ.d saw that a man is presumed to 

intend the natural and probable consequence of his acts. It is not 

a rule of law but merely a statement of logical probability. 

Consequent:Q', it seems appropriate to accord eVidentiary significance 

to the occurrence of actual harm, as rationally probative of the actor's 

perception of the risk of harm. To state it explicitly in this enact-

ment is not to state a view Yhich would not be applied anyhow, even 

in the absence of explicit statement. But its inclusion TIIB.'¥ allay 

the fears of those who think that effective law enforcement cannot 

be reconciled with scrupulous attention to culpability requirements. 

As set out in the draft, the introduction of evidence of actual harm 

serves as a sufficient but not a necessary condition of establishing 

a prima. facie case. The second sentence of subdivision (a) of proposed 

Section 449 should be incl.uded only if it is decided to make disregard of 

the risk of widespread property demage a circumstance of asgravation. 

Subdivision (b) of proposed Section 449 specifies the procedural 

consequence of the 1utroduction of the evidence referred to in sub-

diVision (a) of that section. Briefly stated, it shifts the production 

burden but not the persuasion burden. That 18, of course, the normal 

rule. It ~ be unnecessary to formulate the principle, but it is 

included out of an abundance of caution, since it is not stated in 
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general terms ~here in the Penal Code and since its one specific 

statement (in connection with the law of hanicide) is misleading. 

8. Justification. SUbdivision (a) of Section 450 specifies the 

circumstances of Justification where the property is that of the actor. 

Two circlDD8tances appear to be relevant. Both must be present to ccmpel. 

an acquittal on the ground of Justification. The first relates to the 

risk that settill8 fire to one's ow property ~ endanger human life 

or the property of others. The question here is one of selectill8 the 

appropriate culpability requirement. Should the actor be held only 

if he sees the risk and ignores itt Or is it enoueh that he failed 

to see a ~islt which he should have seen? In support of "recklessness", 

it can be argued that one who creates risks 1.naINertently when he burns 

his ow property ought not to be held as an arsonist. In slliPPort of 

"nes1i&snce". it can be argued that any hisher standard Will serve in 

many cases to equate arson with asgravated arson, at least to the 

extent that the risk involved is that to human life. The point ~ be 

largely academic, particularly in view of the fact that IIIOSt burnings 

of one's own property that come to the attention ot the police are 

motivated by an intention to defraud insurers. which is the second 

circumst.ance which must be negatived in order to establish the 

Justification. 

A cautiOnary word should be said here. Although we speak of 

negativing the justification, that is not a defense which must be 

established by a preponderance of the evidence. Rather it is an element 

of the prosecution's case which must be proven beyond a reasonable doubt, 

Just like the non-existence of justification or excuse in the law of 
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homicide. Once aga1n, the problem 1s one of distinguishing between 

production burden and persuasion burden. If there is no evidence 

tending to shOW' a justification, no instruction need be given. The 

production burden is on the defendant. But if the prosecution's case 

in chief, or the evidence which the defense puts in, tends to shOW" a 

justification, then the prosecution must negative its existence beyond 

a reasonable doubt. Aga:1n, this ill a problem which pervades the entire 

Penal. Code. A properly drafted code would explicitly resol.ve the problem. 

But it does not seem feasible to re-write the entire general part of 

the California Penal Code in order to revise a small aspect of it. The 

only satisfactory solution would be wholesale rather than piecemeal 

revision. And the cases are reasonably clear on this point. 

Paragraph (1) of subdivision (b) of proposed Section 450 provides 

for the limited case in which one sets fire to the property of another 

at the owner's direction Ol' with his consent. In such cases the justifica

tion should be assimilated to that provided for the awner if he sets 

fire to his own property. Whether Ol' not the person at whose behest 

the fire is set is the "owner", it seems that the actor should be 

entitled to act on his reasonable belief as to the situation. 

Another important omission in the general part of the California 

Penal Code suggests the desirabUity of S(llle such prcwision as paragraph 

(2) of subdivision (b) of proposed Section 450. Unlike the problem 

of burden of proof Just considered, the case law on general justification 

does nat fill in the gap in the statute. The problem is the important 

one of choice of evUs. What is to be said, for exBIII:ple, of the men 

who sets fire to his neighbor's property in order to combat a potentially 
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devastatill8 forest fire? Or who sets fire to an unsightly pUe of 

Junk dumped on his land by a str&ll8er? Clearly, he ought not to be 

treated as an arsonist. But the princ1pJ.e which validates this 

intuition is not an easy one to formulate. The attempt msde in proposed 

Section 450(b)(2) is drawn from the Model Penal Code. It appears enough 

to define the only kind of situation in which setting fire to another's 

property should be exeulpated under the Penal Code. It should be noted 

that the "choice ot eviJ.a" Justifieation requires two elements: (1) the 

actor must believe (reasonably, or merely in good taith?) that his 

conduct was necessary to avoid a greater evil aDd (2) the trier of fact 

must agree that his choice was proper. Although 1:he points are not 

precisely coterminous, as a practical III&tter the inclusion of the second 

may make it unnecessary to aslt, in the first, wbet)ler the actor's belief 

was reasonable. 

9. Repealed statutes. The proposed draft clearly replaces 

Sections 447a, 4lBa and 449&, which should be repeal!!d. It also renders 

unnecessary Section 450a. One who burns his own pellloaalty (or realty) 

to defraud an insurer is guUty of arson, because pztoot that such il! 

the case negatives the Justification provided in subjUvision (a) ot 

proposed Section 450. Repeal ot Section 4~ wiU e.J,so tend to reduce 

the unnecessary proliferation of Pena+ lltatutee covering the same general 

conduet. Section 51j8 will remain ~ected and will eontinue to cover 

all property damage motivated by the ~e~ion to defraud an insurer. 

There will be a cOllsequent overlap wi1;h the arson statute, whieh could 

be remedied by amending Section 51!8 to. exclude arson :t:rom its coverage, 

thereby making it preeisely cClllPlamentary w1th the proposed statute. 
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But this ~ not be necessary, for the penalties provided would be 

identical regardless of whether prosecution were commenced under proposed 

Section 447, or under present Section 548. 

Sections 600 and 600.5 should also be repealed. They are rendered 

unnecessary by the proposed statute. Their overlap with Sections 447a-

4498 has alre~ been noted. other provisions in Title 14, Malicious 

Mischief, do not appear to be directly affected. An::! discussion of the 

desirabil1ty of revis1ng T1tle 14 would be beyond the scope of this 

study. 

10. Amended Statutes. (1) The amendments proposed to present 

Section 45la, deaJ.1ng with attempts, are merely st;Ylistic, to bring 1t 

into conformity with the proposed basic arson enactments. Section 45la 

should logically follow proposed Section 450 in ~ eventual recodification. 

(2) A change seems desirable in the felony-murder rule, in view 

of the division between arson and aggravated arson proposed in the draft. 

The rule bas otten been criticized as creating a potential offense of 

strict liability and permitting the inflict10n of capital punisbment 

on an actor who lacks culpabil1ty for the homicide (although not for 

some other felon;y). This is not the place for a general appra1sal of 

the rule. It bas been eliminated in England by Sect10n 1 of the 1951 

Homicide Act. Its application has sometimes produced absurd results 

in other Jurisdictions. No california case bas on its facts gone so far 

as to illlpose strict l1abili ty for homicides occurring , in the course of a 

felony, althougb d1cta to that effect are not lacking. But the question 

1s inescapably presented by the proposed statute whether such liability 

should be in principle permitted. Unaggravated arson excludes the 
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conscious disregard of a substantial risk to life. If the Judgment 

cannot be made that such a conscious disregard existed, it is submitted 

that imposing liability for murder becomes indefensible. One who burns 

property under circumstances which do not brand him as reckless with 

respect to a risk to human life is not a murderer, in an;y meen1ngt\ll. 

sense of the word. Consequently, it seems that the felony-murder 

rule should not come into play unless the prosecution makes out a case 

of aggravated arson, as that term is used in the statute. To put the 

matter another way, the felony-murder rule would 'then .. w.1th respect 

to arson, merely asgravate the punisbment of an actor who is already 

punishable for a cr1m1Ml haDicide; it would nat make crim1nal a homicide 

which is otherwise non-criminal. 

(3) Section 644 deals with the circumstances under which an 

extended term of imprisonment may be imposed for habitual cr1m1nality. 

Dot all prior felony cOlNictions bring these provisions into pl.sy. 

Instead, the statute contains an enumeration of "priors". The governing 

criteria are nat articulated, but the contents of the list suggest that 

the intention was to include only those felonies characterized. by 

reckless disregard of risk to life or 11mb: robbery, first degree 

burglary, forcible rape, arson under Section 447a ("dwelling bouse"), 

etc. Under the differentiation proposed in the present dratt, it seems 

ple.1nly appropriate to limit the applicability of the habitual offender 

statute to "aggravated arson." 

(4) Similar considerations appear to have motivated the LegiSlat\:re 

in prescribing the circumstances under which probation may not be granted 

to a prior offender. The list of offenses in Section 1103 is almost > 
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identical to that in Section 644. Here, too, "aggravated arson" appears 

to be the appropriate limitation. 

11. Statutes {'nBIDendP.d but Affected by the Proposed Revision. The 

situation with respect to Section 548 has been discussed above in Comment 

9. The only ather directly affected provisions are those of Sections 

ll150-11152, providing a system of notice to fire departments when a 

person convicted of arson is released tram cust~. Unlike the situation 

with respect to Sections 644 and 1103, it appears that these provisions 

are meant to apply with equal force to all tiresetters. Consequently 

no amendment seems necessary. 
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J.1emo. No. 2(1962) 
EXHIBIT III 

Penal Code Section 664 provides: 

Every person who attempts to commit llllY crime, but 
fails, or is prevented or intercepted in the perpetration 
thereof, is punishable, ",here no provision is made by law 
for the punishment of such attempts as follows: 

1. Offense punishable by five years or more. If the 
offense so attempted is punishable by imprisonment in the 
state prison for five years, or more, or by imprisonment in 
a county jail, the person guilty of such attempt is 
punishable by imprisonment in the state prison, or in a 
county jail, as the case may be, for a term not exceeding 
one-half the longest term of imprisonment prescribed upon a 
conviction of the offense so attempted; prOVided, however, 
that if the crime attempted is one in which there is no 
maximum sentence set by law or in which the maximum 
sentence is life imprisonment or death the person guilty 
of such attempt shall be punishable by imprisonment in 
the state prison for a term of not more than 20 years. 

2. Offense punishable by less than five years. If the 
offense so attempted is punishable by imprisonment in the 
state prison for any term less than five years, the 
person guilty of such attempt is punishable by imprisonment 
in the county jail for not more than one year. 

3. Offense punishable by fine. If the offense so 
attempted is punishable by a fine, the offender convicted 
of such attempt is punishable by a fine not exceeding 
one-half the largest fine which may be imposed upon a 
conviction of the offense so attempted. 

4. Offense punishable by imprisonment and fine. If the 
offense so attempted is punishable by imprisonment and by 
a fine, the offender convicted of such attempt may be 
punished by both imprisoIlllent and fine, not exceeding one
half the longest term of imprisonment and one-half the 
largest fine vhich may be imposed upon a conviction of 
the offense so attempted. 
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ElCHXm IV 

/ 

Par~apbs 3 and 4 ryf Section 1203 of the Penal Code IIIIq be 

sUlllllla.ri zed as follows: 

1. ThlU'e is a State policy aga1nat grantiDg probation wlU'e: 

(a) Defoo4ant is convicted of ,,()1:Iber1,buqJ..tlz7Qr anon 2 

4etenda!xt was a:rmed lIith & I!elliiUy,~ at tllle of 

. perpetx'ation of the 'cr1,aIe. or attii!ie '6f'81Te8t; or 

(b) Defendent is ~nvicted ofg cr1iII!1. GDi 
.' - --\ 

(l)DefeD4ant .~. Qr attempted to use.a deadly'wapon 

~ a persdIl in the perpetlatiob of the crime tor 

wllich he 1s. COIlVicted~. or , 

(a) Detenaam ~ 1ntU<i:tef. great. bodily injury 

. or tortUJ'e in the ~~onot tMcr1lle for 

Which he is c0ll'l1cted~or. 

(3) DefeJldant vas P"viously c~ of a tel<;miY 

(ot of&notf.en.,e Vblch 1I'tIuld·.~ve been a felony 

it .eOllllll1tted in cal.itQi'n1a)., 
. . 

2. There 1s' a:n a'bsoluteprob1b11l101l~~1ngprobatlon 

where: 

(a) De:t~ is, cQtWicted ot ~glQy1f1thexPlOaives. rape 

with torce or violence, murdv,assault wi'th intent to 
, - - ~ 

murder, a~ to ~, tra1n. wreclt1n8, .lc~U!&, 

escape :£'rom a state Fison (here:l.Daf't1U' referred to as 

the IlIIlIIed' offenses) Or conspin.cy to cOllllll1 t any ot the 

above ~ defendant vas arJDeil with a <ieadly weapon 
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at t1mo of perpetration of the eri1lle or at 

time of arrest; or 

(b) Defendant is convicted of 5 erima e 
(1) DefEindantused or attempted to use a de~ 

veapon upon a penon in tl1e perpetration of· the 

orlJIJe for which lie ;isconv'ietedjor 

(2)J)efehdallt Wi~ infllcted sreat ~ 1J:IJury 

or tonure in the perpetration of the crime for 

Which. he is corm.ete4:,or . 

(3) ~f.n4an'wet ~lt. ccn.tict-a at tw . 

. reJ.cDi"(01'cof ott~ ~ WOUld_. been 

felonies if caiiuitted 1nc8llfortlial. 

~ 3. There iii an ab.oJ.ute p:roh1~tlon*1- p.811t:lJfe PI'Obs.1;ion 

where: 

.( a) Defendet1t' is . C)()lWldtcd.O'f the no.uio4 otfoilses, .. extortion, 

sex lirb!e' QD4er IS 286" a or fiB8a.ot the PeuaJ..Code 

or ~acY to casdt tIIlTOf -ua'abQn ,pc14efe:l:ldallt 
. '. 

Was Pz'evl~convl!l'tedotatel;_ (OI'ofan offense 

wbicl1\to14Qbavebeel;!. & fel,oDyU· cClllldtteclin 

callf01'liia). . 

4. There uanabsOlute })rOh1blt1<m. aaat~srantmep:rObation 

where: 

(a) Iletelldant 18 cOXiVlcted of • cl'1Iae !:!!.dt)tdant was 

PrertousJ:;y eonv1cted .of a fel.oDT,( qr ot an; offense which 

would bave been a fe1~ if cOlllll1tte4 in California) and . -
-2-



(1) Defendant was armed with a deadly weapon at time of 

perpetration of the pteviOUB crime or at time of 

arrest therefor j or 

(2) Defendsntused or attempted to use a deadly weapon 

upon a person in the perpetration of the ;erevious 

(!1"ime. or 

(3) Defendant wilfully intlicted great Wily 1njury or 

torture in the perpetration of the pr!'!iona cr1llle. 

5. 'rbere is an absolute Fohibition ap1nst granting probation 

where. in the discharge of his duties: 

-(a) Any state or local publie official or peace officer 

accepted. gave or ot1'ered to accept dr give IiDy bribe 

or embezzled. public IIIOIley or was guilty ~ extortion. 
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