October 16, 1961
Memorandum No. 48(1961)

Subject: Study No. 34(L) - Uniform Rules of Bvidence (Privileges
Article)

At the September 1961 meeting, the Commission approved several
changes in Rules 23 through 27 of the Privlleges Article. The policy
reflected in these decisiones required several other changes in these
rules. Attached as Exhibit I (green pages) is the text of each of these
rules, with explanatory comments, as revised to date by the Commission,
ineluding staff suggestions which reflect policy previously approved by
the Cormission.

The following matters should be particularly noted:

Rule 23. The Commission approved the deletion of suggested sub-
division (1)}, which was an attempt to codify the substance of Penal
Code Section 1323.5. Because of this decision and the Comissionts
decision with regpect 1o restricting the scope of the Uniform Rulés
to judicial proceedings, plus the general policy of limiting the
privilege of refusing to testify and expanding the privilege against
self-incrimination, the URE rule has been modified to use "a defendsnt”
in place of "sn accused". This was previously approved by the Commission
prior to the attempted codificetion of Penal Code Section 1323.5. The
use of "a defendant", in addition to being more technically accurate,

is consistent with the substance of the URE rules as revised. Moreover,
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it is used throughout the Penal Code in accord with Sections 683 and
685, which provide
§ 683. The proceedings by which a party charged with a
public offense 1s accused and brought to trisl and punished,
is known as a criminal action.

§ 685. The party prosecuted in a criminal action is
designated in this code as the defendant.

The staff believes this to be a desirable improvement in the rule.

It should be noted that the question regarding permissible
comment on the previous exercise of either this or the privilege agalnst
self-incriminetion is interrelated with the substance of each of these
privileges, so that the language now used in these rules is subject to
further consideration when the question of permissible comment is
considered,

Rule 24, The Commission approved the State Bar suggestion to
inelude incrimination under federal law as well as state law in the
substance of the privilege against self-incrimination. Accordingly,
the words "or of the United States" have been added after the word "State”
in ‘the definitlion of incrimination. The comment was revised to reflect
this change.

Rule 25, The reference to Rule 37 was deleted because subdivisions
{7) and (8) of the revised rule state the permissible extent of waiver
of this privilege.

Subdivision {5) has been redrafted to conform to the change made
regarding ownership in addition to superior possessory rights. The
Commission requested the staff to draft this subdivision to eliminate the
repetitious reference to corporation or association or other organization.
This has been accomplished by insertion of the words "ovmns or” in the
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phrase "some other person, or a corporation or other association or
organization, owns or has a superior right to the possession of the
thing ordered to be produced.”

Subdivisions (e) and (f) of the URE Rule were tentatively
replaced with a new subdivision -~ subdivision (6) of the revised
rule -~ pending staff research on several guestions relating to the
scope of the privilege. It 1s hoped this research will be accomplished
in time for the November meeting of the Commission.

URE subdivision (g), now renumbered as subdivision (7) of the
revised rule, was approved with the deletion of the word "voluntarily"
in the second line of the subdivision. In effect, this subdivision
states the scope of waiver with respect to a defendant in & criminal
action or proceeding.

The revised form of new subdivisicn (8) provides the scope of
waiver with respect 1o any witness other than a deferdsnt in a criminal
action or proceeding. The inclusion of this subdivision and reviged
subdivision (7) makes unnecessary the cross-reference in this rule to
Rule 37.

Rule 26. Because of the several references to a lawyer's rep-
resentative in this rule, and the clarification of this phrase by inclusicn
of "partner", a definition of "lawyer's representative” has been added
in subdivision (1){e) to avoid undue repetition.

A close inspection of this rule reveals that the definition of
"commnication" in subdivision (1)(b) appears to be deficient because a
narrow interpretation of the literal language of the subdivision as

proposed by the Uniform Commissioners would exclude from the privilege
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communications made by the lawyer to his representatives which are
incidental to the professional lawyer-client relationship. This deficiency
can be corrected by the addition of "or the lewyer" in the phrase

"disclosures made by the client or the lawyer to the lawyer's representative

+ « +» " to meke it clear that such communications are confidential and
privileged under this rule.

In the same paragraph, the words "associate or employee" have been
deleted since they are now included in the definition of "lawyer's
representative,” The phrase "a representative of the lawyer" was changed
to "the lawyer's representative" in order to use the defined term.

Paragraph (c¢) of subdivision {1) has been expanded to include
"successors, assigns or trustees in dissolution” of a dissolved corporationm,
etec., in the definition of "holder of the privilege". This eliminates
the necessity for including reference to the termination of the privilege
upon dissolution of such entities since, unless there is some perscon
who can claim the privilege, the privilege autometically ceases and
the means used sufficiently accomplishes the purpose of the Commission.

In accord with placing an affirmetive duty on the lawyer to claim
the privilege on behalf of his client when no cther person asserts such
claim, a pew subdivision (&) has been inserted in place of former paragraph
(c) of subdivision (3).

At the September 1961 meeting, the Commission directed the staff
to consider changing the theory upon which URE subdivision (2)(e) is
based from one which would meke such communications nonprivileged when
offered in an action between parties who jointly consulted a lawyer on s

matter of common interest o one which would preclude the assertion of the
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privilege by one of the parties. The staff considered this to be a
desirable change, particulasrly in light of the probable defect in wording
of the URE provision which literally would exclude from the exception
communications or advice given by the lawyer to the joint clients.
Accordingly, new subdivision (7) covers the same matter but follows the
theory codified in the New Jersey statute thet prevents any of the clients
from claiming the privilege with respect to that matter against the

others in an action or proceeding between them.

The explanatory comment following the rule is changed to reflect
the matters noted above,

Rule 27. Paragraph {(c) of subdivision {1) was changed to eliminate
the requirement that the sole purpose of the consultation was for diagnosis
or treatment. Also, the limiting language to diagnosis, "preliminary
to such treatment"”, was excluded in accord with Commission approval.

The definition of "physician" in paragraph (&) of subdivision (1)
has been revised to conform with the language used in the definition
of "lawyer", thereby msking it clear that the privilege is not available
where the communication took place in a jurisdiction which does not
recognize the confidential nature of such communications.

The eavesdropper exception has been abolished in this rule.

Parasgraph (4} of subdivision (2) has beer enlarged to impose an
affirmative duty upon the physician to claim the privilege in like manner
and under 1like circumstances as the lawyer. Thus, a physician must claim

the privilege unless otherwise instructed, unless there is no holder



in existence. As in the case of the attorney, as a practical metter,
the physician will claim the privilege {unless otherwise instructed)
in every case where it is not claimed by another, leaving tc thz judge
to determine whether there is a holder in existence, the question of
waiver, etc.

The modifying word "deceesed" has been omitted from paragraph (b)
of subdivision {4} for the same reason that it was not included in the
lawyer~client privilege.

The explenatory comments to the rule have been modified to conform

1o the changes noted sbove.

Respectfully submitted,

Jon D. Smock
Junior Counsel



EXHIBIT I

Revised 10/14/59
11/20/59
12/10/59

5/25/51
10/16/¢5.

Note: This is Uniform Rule 23 as revised by the Iaw Revision Commission.
The changes in the Uniform Rule (other then the mere shifting of language
from one part of the rule to snother) are shown by underlined materisl for
new material and by bracketed and strike out material for deleted materiel.

RULE 23. PRIVILEGE OF ACCUSED

(1) [Bvery-persen-has] A defendant in [aay] & criminal action or
proceeding {in-whieh-he-is-an-aceused] has & privilege not to be called as
a witness and not to testify.

(2) An-aecuded-in-a-erimipal-aetion-hag-a~privilege-te-prevent-kis
gpouge-fror-tesiifying-in- sueh-aeiion~-with-respect-to-any-eonfidential
copEuRtention-had-oy-pade-between-then-whil e-they-vere-huekand-and-vwifes
exeepting-onliy-{aj-im-an-aesion~-in-whieh~the-aceused-1s-eharzed-with-{d)
s—erime-iavelviag-%he-marriage-?eiation;-er-éiiJ-a»efime-against—%he-persen
or-properiy-of-the-other-gpouse-ex-the-¢child-af-either-aspouney-or-{iiid-a
deseriion-of-the-other-gpouse-or-a-ehild-of-either-apouses-oy-{bJ-as-so-the
earmunieationy~in-an-aciion-in-whiek-she-aeevsed-effers-evidenee-of-a
eampns eation-between-himself-nad-his-gpevse- |

[£2)] [Am-seeused] A defendant in & criminal action or proceeding has
no privilege tc refuse, when ordered by the judge, to subwii his body to
examination or to do any act In the presence of the judge ovr the trier of

the fact, except to refuse to testify.

Rule 23



[(4)--If-an-aceused-in-a-eriminal-action-dees-not-tegtify;-ecunsel-may
eaEpert~upos-aceuged ! g-failure-to-testifyy-and-the-trier-of-faet-pay-daaw

all-reaconsble-inferenees-therefromy |

RULE 23 (PRIVILEGE OF ACCUSED) AS REVISED BY THE COMMISSION
It is the purpose of this memorandum to explain Uniform Rule 23,

relating to the privilege of an accused, &s revised by the Cormission.

URE Subdivision (1) - Privilege of Defendant

Under existing Californis statutes as construed by the courts, a defendant
in a criminel case has & privilege not to testify and not to be called &5 &
witness. The URE reference to "an eccused" has been replaced with lengusge

more technically accurate in 1ight of Penal Code Sections 683 end 685.

URE Subdivision (2) - Marital Privilege of Defendant in Criminal Case

The special marital privilege provided by this paragreph for an accused
in & criminal case becomes unnecessary, because the Commission has enlarged
the privilege stated in Uniform Rule 28 so that in all cases & spouse has
a privilege which is the substantial equivalent of that provided by paragraph
{2) for an a.cused in & criminal case, viz., the privilege ~ sublect to
excepticns comparable to those stated in paragraph {2} - to prevent the
other spouse from testifying to confidential communications, which privilege
survives the termination of the marriasge. The Commission has, conseguently,

deleted the marital privilege in subdivision (2) of Uniform Rule 23.

URE Subdivision (4) - Comment on Defendant's Exercise of Privilege

Paragraph (4) of Uniform Rule 23 has been deleted because the matter of
commenting on the exercise of the privilege provided by Rule 23 is covered

by FRule 33.
- Fule 23



Revised 10/1L4/59
11/10/59
12/10/59

6/4/61
10/16/61

Note: This is Uniform Rule 24 as revised by the Iaw Revision Commission.
The changes in the Uniform Rule (other than the mere shifting of language
from one part of the rule to another) are shown by underlined meterial for new
material and by bracketed and strike out material for deieted materisl.

RULE 24. DEFINITION OF INCRIMINATION

A matter will incrimipate e person within the meaning of these rules
if it coﬁstitutes ; or forms an essential part of, or, taken in comnection
with other matters [diselesed], is a basis for & reesoneble inference of,

such a [vielsiden-ef) crime or public offense under the laws of this State or

of the United States as to subject him to liability to [puniehmeni-therefor]

conviction thereof, unless he has become [fex-apy-reasen] permanently immune

from [punishment] conviction for euch [vieiatiem] crime or public offense.

COMMENT

The substance of the URE rule is approved by the Commission. However, the
revised rule a8ls0 provides protection ageinst possible Incrimination under a
federal law, tut not a law of another state or foreign country. The scope of
the privilege as it now exists in Celifornise is not clear, for no decisicn hae
been found indicating whether or not the existing California privilege provides
protection against incrimination under the laws of & sovereignty other than
California. The inclusion of protection against possible incrimination

under a federal lew ls desiraeble to give full mesning to this privilege.

Rule 24



The word "disclosed” has been deleted from the Uniform Rule. The
witness mey be aware of other matters which have not been "disclosed" but
which, when taken in comnection with the question asked, is a basis for a
reasonable inference of such & crime or public offense under the laws cof this

State as to subject him to liability to conviction thereof.

Rule 24



Revised 10/14/59
11/10/59
12/10/59

2/11/60
8/22/60
1/3/61
5/25/61
10/16/61

Note: This is Uniform Rule 25 as revised by the Law Revision Commission.
The changes in the Uniform Rule (other than the mere shifting of language
from one part of the rule to another) are shown by underlined material for
new material and by bracketed and strike ocut material for deleted material.

RULE 25. BSELP-INCRIMINATION; EXCEPTIONS.

Subject to Rule(s] 23 [emd-3F], every natural person has a privilege,
which he may claim, to refuse to disclose [im-am-aeiien-er-ieo-a-pubiie
effieial-of-this-giate-or-apy-governmenial -ageney-or-divisien-thereof] any
matter that will incriminate him, except that under this rule [5] :

[ ta)-if-she-privilege-da- elaiﬁeé- in-an-aetion]

_{l_) The matter shall be disclosed if the judge finds that the maiter
will not incriminate the witness. [3-and]

[ {p3 1 El No person has the privilege to refuse to submit to
examination for the purpose of discovering or recording his corporel
features and other identifying characteristics [ 3 ] or his physicel or
mental condition. [-ard]

{3) No person has the privilege to refuse to demonstrate his identifying

characteristics such as, for example, his handwriting, the sound of hig voice

and manner of speaking or his manner of walking or running.

[€e3] (4) No person has the privilege to refuse to furnish or permit

the {aking of samples of body fluids or substences for analysis. {$-amd]
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(Rule 25)

[€43] (5) No person has the privilege to refuse to obey an order
made by & court to produce for use as evidence or otherwise a document,
chattel or other thing under his control comstituting, containing or
disclosing metter incriminating him if the judge finds thet [y-by-tke
applieable-rulec-of-the-subetantive-lawy ] some other person or &

corporation {y] or other associmtion or orgenization, owns or has a superior

right to the possession of the thing ordered to be produced. {3-amd]

[{e)--—ﬁ-publie-effieial—er-anyapersenrwhe-engages—inpaay-aetivity¢
seeupationy-profeasion-er-eniiing-dees~nos-have-the-priviiege-te-refuse
to-diselpge-ARy-natter-whteh-the-gtatutes-or-regulationg- governing-the
effieej-aetiyityy-ocevupationy~profession-or-ealiing-require-him-to-record-
er-repar%-er—diseiase-eeaeera&ag—iti-aaﬂ'

££)--A-persen-whe-is-an-officery-agent-or-emmloyee- of-a-cerperation
or-other-asgeeintiony-does-no4-have-the-privitege-to-refuse-te-diselese
apy-mhiter-whieh-the-gtatukes-or-regutations-governing-the- corporation
pr-asseciaiion.er-the-conduet-ef-i¢a-bugtness-require-hin-to-record-ox
reperi-er-diselose;-and

{6) No person hes the privilege to refuse to obey an order made

by & court to produce for use as evidence or otherwise any record

required by lew to be kept and to be open to inspection.

[{g}] (7) Subject to Rule 21, & defendant in & criminal ection or

proceeding who [veluatarily] testifies in the action or proceeding upon

the merits before the trier of fact [dees-mei-have-tke-priviiege-io
refuse-%9-éiselaae-aayhza%%er—re&evaat-te-any-issae-iﬂ-%he-aetien] may

be cross-examined as to all matters efbout which he wes exsmined in chief.

(8) Except for the defendant in & criminsl action or proceeding,

a8 witness who, without heving claimed the privilege under this rule,
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testifies in an action or proceeding before the trier of fact with

respect to & {ransaction which incriminates him does not have the

privilege under this rule to refuse to disclose in such &ction or

proceeding eny matter releveat to the transaction.

Rule 25



Revised 11/10/59.
12/10/59
8/29/€0
1/ 3/61
5/26/61
10/16/61
RULE 25 (SELF-INCRIMIRATION; EXCEPTIONS) AS

REVISED BY THE CCMMISSION
It is the purpose of this memorandum to explain Uniform Rule 25,
releting to the privilege against self-incrimination, es revised by the

Commisgsion.

THE PRIVILEGE

The words "in en action or to a public official of this state
or to any governmental agency or division thereof" have been deleted
from the statement of the privilege. The Commission has deleted this
language from Uniform Rule 25 because the Uniform Rules are, by
Uniform Bule 2, concerned only wilth matters of evidence in proceedings
conducted by or under the supervision of courts and do uot apply to
hearings or interrogetions by public officials or agencies. For
example, the Uniform Rules of Evidence should not be concerned with what
a police officer may ask & person accused of & crime nor with what
rights, duties or privileges the questioned person has at the police
station.

Even if it were decided to extend the rules beyond the scope of
Uniform Rule 2, it 1s illogical to spesk of & privilege to refuse

to disclose when there is no duty to disclose in the first place.
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An evidentiary privilege exists only when the person questioned would,
but for the exercize of the privilege, be under a dl‘lty to spesak. Thus,
the person who refuses to answer & question or accusation by & police
officer 18 not exercising an evidentiary "privilege" because the
rerson is under no legal duty to talk to the police officer.

Whether en accusation and the amccused's response thereto are
edmissible in evidence is & separtte problem with which Uniform Rule 25
deoes not purport to deal. Under the California law, silence in the face
of an accusation in the police station can be shewn as an implied admission.
On the other hend, express or implied rellance on the constitutiopal
provision a8 the reason for failure to deny an accusation has recently
been held to preclude the prosecutor from proving the accusation and
the conduct in response thereto elthough other cases taking the
opposite view heve not been overruled. If given conduct of e
defendant in & criminel case in response to an accusation is evidence
which the court feels must be excluded becsuse of the Constituticn,
there is no need tc attempt to define these situations in an
exclusionary rule in the Uniform Rules of Evidence.

A comparable situation would be where the judge orders 8 specimen
of bodily fluid taken from a party. The rules permit this. But the
Uniform Commissioners point cut that "a given rule would be inoperstive
in a given situation where there would occur from its application an
invasion of consitutional rights. . . . [Thus] if the taking is in
such menner as to violate the subject's constituticnal right to be
secure in his person the question is then one of constitutional law
on that ground."

_9_
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The effect of striking ocut the deleted langusge from Uriform Rule
25 is that the rule will then apply (under Uniform Rule 2) "in every
proceeding, both criminal and civil, conducted by or under the
supervision of & court, in which evidence is produced."
EXCEPTIONS
In paragraph {a) of the Uniform Rule, now subdivision (1) of the
revieed rule, the words "if the privilege is claimed in an action”
have been omitted as superfluous because the rule as revised by the
Commission applies only in actions end proceedings. The reference
to Rule 37 has been omitted in view of subdivisions (7) and (8),
which state the existing California law as to waiver of this privilege.
Subdivision (3) has been inserted to make it clear that the
defendant in & criminal case, for example, can be required to walk
80 that a witness can determine if he limps like the person she
observed at the scene of the crime. Under subdivision (3}, the
privilege against self-incrimination cannot be invoked to prevent
the taking of & sample of handwriting, & demonstration of the witness
speaking the same words a&s were spoken by & criminal as he committed
a crime, etc. This matter may be covered by parsgraph (b), now
subdivision (2), of the Uniform Rule; but subdivision (3) will avoid
any problems that might arise because of the phrasing of subdivision (2).
In paragraph (d) of the Uniform Rule, now subdivision {5) of the
revised rule, the exception has been revised to indicete more clearly
that & corperation or other organization would be ineluded as & person

owning or having & superior right of possession. The inclusion of
~10-
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"owns" is to avoid a possible problem where, for example, articles
of incorporation vest exclusive custody of books and records in an
officer, even though they are the property of the corporation.

Subdivision (6) of the revised rule restates the acceptable
parts of paragraphs (e) and {f) of the URE. The extreme feature of
each of these URE subdivisions is that testimony would be compelled,
probabliy in violation of the California Conmstitution.

The Commission has revised peragraph {g) of the Uniform Rule, now
subdivision (T} of the revised rule, to incorporate the substance of
the present California law (Section 1323 of the Penal Code).
pParagraph (g) of the Uniform Rule (in its originel form) conflicted
with Section 13, Article I, of the California Constitution, as
interpreted by the California Supreme Court.

The Commissiocn has included a specific waiver provision in
subdivision (8) of Rule 25. Rule 37 of the Uniform Rules provides &
waiver provision that applies to all privileges. However, the
waiver provision of Rule 37 would probably be unconstitutiomal if
applied to Rule 25. Thus, the Commission bhas revised Rule 37 so that
it does not apply t¢ Rule 25 and has included & special waiver
provision in Rule 25. Note that the waiver of the privilege against
self-incrimination under subdivision {8) of revised Rule 25 applies

only in the same action or proceeding, not in a subsequent action

or proceeding., California case law appears to limit the waiver of
the privilege against self-incrimination to the particular action or

proceeding in which the privilege is waived; a person can claim the

=11~
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privilege in a subsequent case even though he waived it in a previous
dase. The extent of whiver of the privilege by the defendant in a

criminal case is indicated by subdivision (7) of the revised rule.

-12-
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Revised 10/1/59 . 5
revieed O
10/16/61

Note: This is Uniform Rule 26 as revised by the Law Revision
Commission., The changes in the Uniform Rule (other than the mere
shifting of language from one part of the rule to another) are
shown by underlined material for new material and by bracketed
and strike out material for deleted material.

RULE 26, LAWYER-CLIENT PRIVILEGE.

(1) As used in this ruleg
(a) ™"Client" means a person, [er] corporation, [er-ether]

association or other organization {(including this State and any

other public entity) that, directly or through an authorized

representative, consults a lawyer or the lawyer?®s representative
for the purpose of retaining the lawyer or securing legal service
or advice from him in his professional capacity; and includes an
incompetent (i) who himself so consults the lawyer or the lawyer's

representative or (ii) whose guardian so consults the lawyer or

the lawyer's representative in behalf of the incompetent, [7)
(b) "Communication® includes advice given by the lawyer in
the course of representing the client and includes disclosures of

the client to [a] the lawver's representative [ ;-asseeiase-er

enployee-ef-the-lawyer | incidental to the professicnal

relationship. (3]

{¢) M"Holder of the privilege" megng (i) the client when he

is competent, {ii} a guardian of the client when the client is

incompetent, (iii) the personal representative of the client if

the client is dead and [$he-privilege-awvailable-te-a-corperatien

sr-assesiation-torninates~upon-disselutiony |
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{iv) a successor, assign or trustee in dissolution of a

corporation, association or other organization if dissolved.

{d) "Lawyer" means a person authorized; or reasonably
believed by the client to be authorized; to practice law in any
state or nation the law of which recognizes a privilege against
disclosure of confidential communications between client and
lawyer.

(e) "Lawyer!s representative® includes a partner, associate

or employee of the lawyer.

{2) Subject to Rule 37 and except as otherwise provided
[by-paragraph-2~ef] in this rule;_ii_g communication [s] is
found by the judge to have been between a lawyer and his client
in the course of that relationship and in professional confidence,
(are-privilegedsy-and-a] the client has a privilege tog

(a) [+f-he-is-the-witness-58] Refuse to disclose [anmy

sueh] the communication., [;-and]

(b} [%e] Prevent his lawyer, or the lawyer's representative,

from disclosing the communication. [ity-and]

(c} [$e] Prevent any other {witmess] person from disclosing
[sueh] the communication if it came to the knowledge of such
[witress] person (i) in the course of its transmittal between
the client and the lawyer; or (ii) in a manner not reasonably to
be anticipated by the client [;] or (iii) as a result of a breach
of the lawyer-client relationship.

{3} Subject to Rule 37 and except as otherwise provided in

this rule, the privilege under this rule may be claimed for the
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client by [the-cliont-in-person-or-by-his-lawyery-or-if
iRneempeters;-by-his-guardiany-or-if-deseased;-by-hig-percenat

represenbatives | the holder of the privilege or a person who is

authorized to claim the privilege by the holder of the privilege.

(4) Subject to Rule 37 and except as otherwise provided in

this rule, unless there is no holder of the privilege in

existence, the lawyver who received or made the communication

shall claim the privilege under this rule for the client unless

otherwise instructed by the holder of the privilege or his

representative.

(5) [{R}--Sueh-privilege-shall] The privilege under this

rule does not extend [{a}] to a communication if the judge finds
that [suffieient-evideneey-aside-£frem-the-communieationy-has
been-introduced-to-warrant-a-£finding-shat ] the legal service was
soughtt or obtained in order to enable or aid the client to commit

a crime or [a-tert] Lo perpetrate or plan to perpetrate a fraud.

(6) The privilege under this rule does not extend to a

communication relevant to:

{a) [5-er-{b}-to-a-communieabisn-relevant-~to] An issue
between parties all of whom claim through the client, regardless
of whether the respective claims are by testate or intestate
succession or by inter vivos transaction, [;—GF]

{b) [fe}-te-a-communication-relevant-se] An issue of
breach of duty by the lawyer to his client [;] or by the ¢lient

to his lawyer. [s-e¥]
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{c} [{d}-be-n-oemmurnicatior-relevant-56] An issue
concerning an attested document of which the lawyer is an
attesting witness., [y-er]

(4e) so-a-communieatien-relevarbt-to-a-Ratter-of-6oRMen
iRberest-between-two-or-mere~elionbe-if-nado-by-any-ef-them--
bo~a-iawyer-when-they-have-ratained-in-sonmen~-when-effered-n
ar-aetion-betwosR-aR¥-0f-sush-61i0R56v

(7) Where two or more clients have retained a lawyer to

act for them in common regarding a matter of common interest,

the privilege under this rule with respect to that matter may

not be claimed by any of them as against the others in an

action or proceeding between such clients.

-16-



Revised 15!1;53 "
9/15/5
10/17/61

RULE 26 (LAWYER-CLIENT PRIVILEGE)} AS REVISED BY THE COMMISSION

It is the purpose of this memorandum to explain Uniform
Rule 26, relating to the lawyer-client privilege, as revised

by the Commission.

DEFINITIONS

Arrangement. The definitions contained in paragraph (3)

of Uniform Rule 26 have been made the first subdivision of
the revised rule to conform to the form of other rules. The
definitions are contained in the first subdivision in other
Rules., See, for example, Rules 27, 29, and 34,

Definition of "client." Referring to revised Rule

26{(1)(a), the definition of client has been revised to make
clear that a corporation or association "or other organization
(including this State and other public entities)® are
considered clients for the purpose of the lawyer-client
privilege. This change makes it c¢lear that the State, cities
and other public entities have a privilege in the case of a
lawyer-client relationship. This is existing law in California.
Rust v. Roberts, 171 A.C.A, 834, 838 (July 1959) (State has
privilege); Holm v. Superior Court; 42 Cal.2d 500; 267 P.24
1025; 268 P.2d 722 (1954) (city has privilege). There does
not seem to be any reason why the State or any other public
entity should not be entitled to the same privilege as a

private client,
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The definition of client has also been expanded by
adding the words "other organization". The broad language
of the revised rule is intended to cover such unincorporated
organizations as labor unions, social clubs and fraternal
ocrganizations in those circumstances where the particular
situation is such that the organization (rather than its
individual members) is the client. See 0il Workers Intl.
Union v. Superior Court, 103 C.A.2d 512; 230 P.2d 71 {1951)
(not involving a privilege question). There is no reason
why in appropriate circumstances these and similar organizations
should not have the same privilege as a private individual.

The definition of client has also been modified to make
it clear that the term client includes an incompetent who
himself consults the lawyer or the lawyer's representative.
In this case, subdivision (3) provides that the guardian
of the incompetent client can claim the privilege for the
incompetent client and that, when the incompetent client
becomes competent, he may himself claim the privilege.

Definition of "lawyer." The definition of "lawyer®

contained in the Uniform Rule has been modified by inserting
a comma after the word "authorized." This corrects an
apparent clerical error in the rules as printed by the
Commission on Uniform State Laws. Compare with Rule 27 {as
printed by the Commission on Uniform State Laws).

The Commission approves the provision of the Uniform
Rule which defines "lawyer" to include a person "reasonably
believed by the client to be authorized" to practice law.

-18-



Since the privilege is intended to encourage full disclosure
by giving the client assurance that his communication will
not be disclosed, the client's reasonable belief that the
person he is consulting is an attorney should be sufficient.

Definition of Lawyer®s Representative, The phrase

"lawyer's representative" as used in the Uniform Rules is
sufficiently ambiguious to require illustrative definition
because of the importance of protecting communications made
by the client or the lawyer to such persons as a lawyer?®s
partner, associate or employee,

Definition of "holder of the privilege." The substance

of the sentence in Uniform Rule 26(1) reading "the privilege
may be claimed by the client in person or by hi§ lawyer, or
if incompetent; by his guardian, or if deceased, by his
personal representative™ has been stated in the form of a
definition in subdivision (1}(c} of the revised rule. This
definition substantially conforms to the definition found

in Uniform Rule 27;relating to the physician-patient
privilege. It makes clear who can waive the privilege for
the purposes of Rule é?. It also makes subdivision (3) of
the revised rule more concise.

Note that under subdivision (1)(c)(i) of the revised
rule; the client is the holder of the privilege if he is
competent. Under subdivision (1)(e}{ii) of the revised
rule; a guardian of the client is the holder of the privi}ege

if the client is incompetent. Under these two provisions,
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an incompetent client becomes the holder of the privilege
when he becomes competent. For example; if the client is a
minor of 20 years of age and he or his guardian consults
the attorney, the guardian under subdivision (1)(c){iii)

is the holder of the privilege until the minor becomes 21
and then the minor is the holder of the privilege himself.
This is true whether the guardian consulted the lawyer or
the minor himself consulted the lawyer.

Under subdivision (1)(c)(iii); the personal representa-
tive of the client is the holder of the privilege when the
client is dead. He may claim the privilege on behalf of
the deceased client. This may be a change in the existing
California law. Under the California law; the privilege
may survive the death of the client and no one can waive
it on behalf of the client. If this is the present California
law; the pommission believes that the Uniform Rule provision
{which in effect provides that the evidence is admissible
unless the person designated in the Uniform Rule claims the
privilege) is a desirable change.

Under subdivision (l)(C)(iv); the successor; assign or
trustee in dissolution of a dissolved corporation, associa-
tion or other organization is the holder of the privilege
after dissolution. This changes the effect of the last
sentence of URE Rule 26(1); which has been omitted from the
revised rule since there is nc reason to deprive such
entities of a privilege when there is only a minor change in

form, being merely a technical dissolution, while the substance
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remains.

This definition of "holder of the privilege" should be
con51dered with reference to subdivision (3) of the revised
Rule 26, specifying who can claim the privilege, and Rule 37,

relating to waiver of the privilege.
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GERERAL RULE

The substance of the "general rule" contained in URE Rule 26(1) has
been set out in the revised rule as subdivision (2).

The following modifications of the Uniform Rule have been made in
the revised rule:

(1) The langusge of introductory exception to the rule has been
reviged to delete reference to a specific paragraph of the rule and is
instead phrased in the general language "except as otherwise provided in
this rule.” This chenge has been made because the exceptions to the
"general rule" are contained in various other parts of the revised rule.

{2) The words "are privileged" have been deleted in order to
make it clear that the client has the privilege and if the privilege is
not claimed by the client or persons authorized under subdivisions (3) and
(4) of the revised rule to claim that privilege, the evidence of the
communication will be admitted.

{3) The requirement that the commmnication be found to be between
a lawyer and his client in the course of that relationship and in
professional confidence had been stated as a condition to the exercise
of the privilege, This is in accordance with the existing law which
reguires a showing by the person invoking the privilege both of the
lawyer-client relationship and of the confidentisl character of the

communicetion. Sharon v. Sharon, 79 Cal., 633, 677 (1889); Collette v.

Serrasin, 184 Cal. 283 (1920). It is suggested that this requirement
is more accurately and clearly stated in the revised rule.
(4) Parsgraphs {a}, (b) and (c) of Uniform Rule 26{1) have been

tabulated in paragraph form to improve readability and a number cof
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revisions have been made.

The words "if he is the witness' have been deleted from paragraph
{a) because these limiting words are not a desirable limitstion. MNote
that under Uniform Rule 2, the rules "apply in every proceeding, both
criminal and civil, conducted by or under the supervision of a court,
in which evidence is produced.”

The words "or the lawyer's representative" have been inserted in
paragraph (b} to make clear the substance of the Uniform Rule that the
client can prevent the stenographer or other employee or representative of
the lawyer from testifying as to the coammmication. Thus the privilege
respecting the sttorney's secretary or clerk is vested in the client.
Under the present California stetute the privilege so far as employees of
the attorney is concerned mey be vested in the attorney. The basis for
the privilege is to encourage full disclosure by the client end for this
reason the Commission believes that in all cases the privilege should be
vested in the client.

The word "person” has been substituted for "witness in paragraph (c)
because "witness’ is suggestive of testimony at a trial whereas the
exiptence of privilege would mske it possible for the client to prevent
8 person from disclosing the communication at a pretrial proceeding as
well as at the trial.

(5) Subdivisiors (3) and (&) of the revised rule state the substance
of the last sentence of Uniform Rule 26{1) reading "the privilege may be
claimed by the client in person or by his lawyer, or if incompetent, by

his guardisn, or if deceased, by his personsl representative” with scme
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changes. An introductory clause has been inserted in each subdivision to

make it clear thet the right to clalm the privilege for the client is

subject to the waiver provision (Rule 37) and toc the other exceptions under
which & confidential communication between a lawyer and a client is
admissible. Under subdivision (3) of the revised rule, the "holder of the
privilege” may clalm the privilege. The holder of the p&ivilege is the person
destgneted in the definitioh contsined in paragreph (1){c) of the revised rule.

Also under subdivision (3) of the revised rule, specific provieion
is made for persons who are authorized to claim the privilege to claim it.
Thus the guardisn, the client or the personsl representative (when the
"holder of the privilege") may authorize ancther person, euch as his
attorney, to claim the privilege.

Subdivision (4) states more clearly the substance of what is
contained in URE Rule 26(1), which provides the privilege may be claimed
by "the client in person or by his lawyer." Under the revised rule in
subdivision (4), the lawyer must claim the privilege on behalf of the
client unless otherwise instructed by the holder of the privilege cr his
representative. The Commission believes that, except for the mandetory
nature of the claim, this is in substance what is Intended to be provided
by thet part of Uniform Rule 26(1) thet provides that privilege may be
claimed by the client in person "or by his lawyer."

(6) Under a dictum in a California case a judge can, on hie own
motion, exclude a confidential atiorney-client communicetion. This is
probably because the Celifornia statute provides that the communication
to the lawyer by the client shall not be disclosed "without the consent of

his client.” However, the Uniform Rule iz based on a theory that the
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communlication is to be admitted unless the privilese is claimed by a
person designsted in the statute. The Commission adopts the Uniform Rule
with the realization that the confidential communication will be admitted
as evidence unless someone entitled to claim the privilege of the client

does s0.

EXCEFTIONS.

Crime or fraud. In subdivision {5) of the revised rule an exception

is stated that the privilege does not apply where the judge finds that
the legal service was sought or obtained in order to enable or aid the
client to commit or plan to commit a crime or to perpeirate or plan to
perpetrate a fraud., Califcornia recognizes this exception insofar as
future criminal or fraudulent activity is concerned. Uniform Rule 26
extends this excepbtion to bar the privilege in case of consultation with
a view of commission of any tort. The Commission has not adopted this
extension of the traditional scope of this exception. Because of the wide
variety of torts and the technical nature of many, the Cormission believes
that to extend the exception to include all tTorts would present difficult
problems for an attormey consulting with his client and would open up too
large an ares of nullificafion of the privilege.

The Uniform Rule reguires that the judge must f£ind that "sufficient

evidence, aside from the communication, has been introfuced to warrant a

finding that the legal service was sought or obtained in order to enable
or aid the client to commit or plan to commit a crime or a tort." The
Commission has not retained this requirement that as a foundation for the

edmission of such evidence thers must be a prims facle showing of the

Rule 26
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criminal or tortious activities of the client, There ig little cese or
text authoriiy in support of the foundation requirement and such authority
ag there is fails to make & case in support of the reguirement. The
Commission believes the foundation requirement is too stringent and
prefers that the question {as to whether the legal) service was sought or
cbtained to enable or aid the client to commit or plan to commit a crime
or to perpetrate or plan to perpetrate a fraud) be left to the judge for
determination under the provisions of Uniform Rule 8.

Other Exceptions. In subdivision (6) of the revised rule, the sub-

stance of the other exceptions to Uniform Rule 26 has been retained. KNone of
these exceptions is expressly stated in the existing Californis statute.
Each is, however, more or less recognized to some extent by Judicial
decision. The exception provided in subdivision (6)(a) of the revised

rule provides that the privilege does not apply on an issue between parties
all of whom claim through the client. Under the existing Californis law,
all must cleim through the client by testate or intestate succession; a
claim by inter vivos transaction is not within the exception. The Uniform
Rule would change this to include inter viveos transactions within the
exception and the Comission approves this change., Accepting the rule

of non-survivorship when all parties claim through a client by testate or
intestate succession, the Commission can perceive no basis in logic or
policy for refusing to have a like rule when one or both parties claim
through such client by inter vivos transaction,

The Bavesdropper Exception. Let us suppose that e switchboard

operator listens in on a confidential statement made by a client to his

lawyer in the course of a telephone conversstion. Or suppose the client
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meile s confidential letter and an Interceptor steams the letter open and
reads it. Or suppose & wrongdcer tresks into and enters the lawyer's
office and stesls the letter.

Under the so-called "Eavesdropper Exception," the switchbosrd operator,
the interceptor and the wrongdoer all could testify. We may have the
eavesdropper exception in Californie, but the Uniform Rule would abolish
it. The Commission approves the Uniform Rule provision (contained in
gubdivision (2)(c) of the revised rule) which would permit the client to
prevent the switchboard operator, interceptor or wrongdoer from testifying
as to the communication, The client vho consults a lawyer is in danger
of eavesdropping, bugging and other such forms of foul play. Esvesdropping
is a resl and proximate menace to clients. To encourage full disclosure
by the client to his attorney, the Commission believes that the client
should not be reguired to run the risk of the switchbosrd operator,
interceptor or wrongdoer testifylng as to the confidential communication.
Therefore, the Commission approves the Uniform Rule provision.

Joint Clients. Subdivision (7) of the revised rule states the

existing California law and the rule proposed in URE parsgraph {2}{e). The
Commission believes it is stated more clearly in the revised rule because
it avoids the possible contention that the exception applies only to e
communication "made by any of" the joint clients, leaving privileged the
commmnication made by the lawyer cansulted. Alsc, it changes the theory

of the exception from nonprivileged to unable to claim the privilege.
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Revised 11/10/59
10/16/61

Note: This 1s Uniform Rule 27 as revised by the Law Revision Commission.
The changes in the Uniform Rule {other than the mere shifting of language
from one part of the rule to ancother) are shown by underlined material for
new material and by bracketed and strike-out material for deleted material.

RULE 27. PHYSICTAU-PATTENT FRIVILEGE.

(1) As used in this rule [y] :

(a) "Confidential communication between physician and patient" means
such Information transmitted between physician and patient, including
information obtained by an examination of the patient, as is transmitted in
conf'idence and by a means which, so far as the patient Iis aware, discloses
the information to no third persons other than those reascnably necessary
for the transmission of the information or the accomplishment of the purpose
for which it is transmitted.

(b} "Holder of the privilege" means (i) the patient when he is

competent, (1i) a guardian of the patient when the patient is incompetent

and (iii) the personsl representative of the patient if the patient is

dead. [the-patient-while-alive-and-nob-undes-guardianghip-ep-the-guardian
ef-the-persen-ef ~Ar-inesnpetent-patient;-oF-bhe~-personal -representative-of
gf-p-deecased-pabicnt; |

{c) "Patient" means a person who, for the [sele] purpose of securing

s diagnosis or preventive, palliative [y] or curative treatment [;-sx-a

dingnesis-pretiminavry-to-sueh-treatmenty] of his physical or mental condition,

consults a physician [y] or submits to an examination by a physicien [3] .
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(4} "Physician" means a person authorized, or reasonably believed
by the patient to be authorized, to practice medicine in [4he] any siate
or [jurisdiebien-im-whieh-tho-eongulbasicn-or-examingtion-tekes-pinaay]

nation the law of which recognizes a privilege agains! disclcsure of

confidential communicatlions between patient and physician.

{2) Bubject to ™ le 37 and except as otherwise provided [y

peragraphs-{33}5-{4};-{6}-and-{6)-e£] in this rule, & perscn, whether or

not a party, has a privilege in = civil action or proceeding [er-in-a

preseeuticn-fer-a-~misdenenner | to refuse to disclose, and {0 prevent a
witness from disclosing, a commmication [y] if he claims the privilege
and the judge finds that:

{a) The commmnication was a confidential communication between
patient and physician [;] ; and

{b) The patient or the physician reasonably believed the communication
to be necessary or helpful to enable the physician to make a diagnosis of
the condition of the patient or to prescribe or render treatment therefor
[5] ; and

(¢) The witness {i) is the holder of the privilege or (ii) at the
time of the communication was the physiclan or o perscn to vwhom disclosure
was made because reascnably necessary for the transmission of the communica-
tion or for the accomplishment of the purpose for which it was transmitted
or (iii) is any other person who obtained knowledge [cr-pespessien] of
the communication [as-the-resulb-of-na-insenbicnal-breash-of-the-physietants
duby-ef-perdiselesure~-by-the-physieian-or-his~agonk-os-servant ) in the

course of its transmittal between the patient and the physician, or in a

mexmer not reasonably to be anticipated by the patient, or as a result
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of a breach of the physician-patient relationshlp; and

(@) The claimant is (i) the holder of the privilege or (ii) a person

who is authorized to cleim tae privilege [few-him] by the holder of the

privilese or (iii) the physi~.on at the time of the confidsrfisl communieetion,

who, excen as otherwice pro-ided in this rule, unless there is no holder

of the privilegz in existence. shall claim the privilege under this rule

for the patient unless otherwise instructed by the holder of the privilege

or his representative.

(3) There is no privilege under this rule as to any relevant
communication between the patient and his physician [{a3] upon an issue
of the patient's condition in:

(a) An action or proceeding to commit him or otherwise place him or

hie property, or both, under the control of amother or others because of his

alleged mental [inecempesence] or physicel condition. [y-ew-im]

(b} An action or proceeding in which the patient seeks to establish

his competence, [e-im]

(c! An action or proceeding to recover damages on account of conduct

of the patient which constitutes a felony. [eriminal-effense-sther-than-a
REigdeNeaRery~o¥

{4) There is no privilege under this rule as to any relevant

communication between the patient and his physician upon:

{a) [{B}-uper] An issue as to the validity of a document as a will
of the patient. [y-ez-{el}-upen]
(b! An issue between parties claiming by testate or intestate

succession or inter vivos transaction from a [deseased] patient.
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(4] (5) There is po privilege under this rule in an action or

proceeding, including an action brought under Section 376 or 377 of the

Code of Civil Procedure, in which the condition of the patient is an element

or factor of the claim, or counter claim, cross-complaint or affirmative

defense, of the patient or of any party claiming through or under the
patiert cr clalming as a beneficiary of the patient through a contract
to which the patient is or was a party.

(¢53] (6) There is no privilege under this rule as to information
which the physician or the patient 1s required to report to a public
official or as to information required to be recorded in a public office

{3] unless the statute, charter, ordinance, administrative regulaticn or

other provision requiring the report or record specifically provides that

the information shall not be disclosed.

[463] (T) No perscn has a privilege under this rule if the judge
finde that [suffieient-evidereejy-acide-fren-the-cammunieabion-has-been
introduced-to-varrant-a-finding-shat] the services of the physician were
sought or obtained to enable or ald anyone to commit or to plan to commit
a crime or a tort [y] or to escape detection or apprehension after the
commission of a crime or a tort.

[£{7)}--A-privilege-under-this-Pule-ag-to-a-ecumunieabion-is
terminated-1if-the-judge-finda-that-any-persen~while-a-kelder-pf-the
privilege-has-caused-she-physieian-or-any-agent-er-servent-of -the-physieien
to-tegtify-in-apy-aetion-to-any-matter-af-wvhish-she-phyaieian-er-his-agent

or-servant-gained-knewledge~through-the-ecumunientions |
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Revised 9/15/59
11/10/59
10/16/61

RULE 27 (PHYSICIAN-FATIENT PRIVILEGE) AS REVISED BY THE COMMISSION

Tt iz the purpose of this memorandum to explain Uniform Rule 27,

relati g tn the physician-patient privilege, as revised by the Commission.

DEFINITIONS
Arrangement., The definitions have been arranged in elphabetical
order.

Definition of "holder of the privilege." The definition of

"holder of the privilege" contained in the Uniform Rule has been rephrased
in the revised rule to conform to the similar definition in revised

Rule 26. Note that under this definition, a gusrdian of the patient

is the holder of the priviilege if the patient is incompetent. This

differs from the Uniform Rule which makes the guardian of the person of

the patient the holder of the privilege. Under the revised definitien,
1f the patient has a separale guardian of his estate and a separate
guardian of his person, either guardian can claim the privilege.

An incompetent patient becomes the holder of the privilege when
he becomes competent.

The personsl representative of the patient is the holder of the
privilege when the petient is dead. He may claim the privilege on behalf
of the deceased patient. This may be a change in {the exigting California

law, Under the California law, the privilege may survive the death of the
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patient in some cases and no one can waive it on behalf of the patient.

If this is the existing California law, the Commission belileves that the
Uniform Rule provision (which in effect provides that the evidence is
admissible unless the person designated in the Uniform Rule claims the
privilege) is a desirable change.

| This definition of "holder of the privilege" should be considered
with reference to subparagraphs (c) and (d) of subdivigicn {2} of the
revised rule (specifying who can claim the privilege) and Rule 37 (relating
to waiver of the privilege).

Definition of “patient.” Two unnecessary commss have been deleted

from the Uniform Rule,

The Commission disapproves the requirement of the Uniform Hule that

the patient must consult the physician for the sole purpose of treatment or

disgnosis preliminary to treatment in order to be within the privilege.

Since treatment does not always follow diagnosis, the Commission believes
the limitation of diagnosis "preliminary to treatment” is undesirable.
Also, inclusion of the limitation “sole" with respect to the purpose of
the consultation places undue emphasis upon a cocllateral matter.

Definition of "physician." A necessary comma has been inserted after

the words "person authorized.” Compare with Uniform Rule 26(3){ec).
Tha Nermicslon approves the provision of the Uniform Rule which

defines "physician” to intrw. | ..o "reasonably believed by the patient

to be authorized" to practice medicine., sa - - to recognize this

privilege, we should be willing to protect patients from . “ia

mistakes as to unlicensed practitioners. However, the Commission fave.

a substantive definition simillar to that in revised Rule 26(1){a) since
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this state should recognize a privilege only where similarly recognized

in ancther jurisdiction.
GENERAL RULE

The substance of the "genersl rule"” is set out in the revised rule
as subdivision (2).

The following modifications of the Uniform Rule have been made in
the revised rule:

(1) The "general rule" has specificelly been msde subject to Rule 37
(waiver) and paragraph (7) of Uniform Rule 27 has been omitted as
unpecegsary. Msking the general rule subject to Rule 37 conforms to the
language of Rule 26 (attorney-client privilege) end makes it clear that
Rule 37 is applicable.

{2) The language of the introductory exception to the Uniform Rule
has been revised to delete the unnecessary references to specific
paragraphs of the rule.

(3) Upder the revised rule, the privilege is applicable only in civil
actlons and proceedings. The Commissicn rejects that portion of the Uniform
Rule that extends the privilege to a prosecution for a misdemeanor. The
existing California stetute restricts the privilege to a civil action-or
proceeding and the Commission 18 unaware of any criticism of the existing
statute., In additicon, if the privilege 1s applicable in a trial cn a
migdemeanor charge but not applicable in a trial on a felony charge, it
would be possible for the prosecutor in scme instances to prosecute for a
felony in order to make the physiclan-patient prilvilege not applicable. A

rule of evidence should not be a significant factor in determining whether
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an uccused is to be prosecuted for e misdemeanor or a felony.

(L) Subparagreph (iii) of persgraph (c) in subdivision (2) of the
revised rule abolishes the emvesdropper exception. This change makes
Rule 27 conform to Rule 26 in this regard.

(5) Subparagraph (d) of paragraph (2) of the Unifeorm Rule has been
revised to conform to Uniform Rule 26 ingsofar as who may claim the
privilege is concerned. This revision directs the physiclan to claim
the privilege on behalf of the patient unless otherwise instructed, unless
there is no helder of the privilege in existence. The Commission belleves
that in this case the Uniform Rule is not clear but that the Uniform Rule
might be construed to mean that the physician is a person "auwthorized

to claim the privilege for" the holder of the privilege.

EXCEFTIORS

The revised rule incorporates the substance of the exceptions
provided in the Uniform Rule with the following modifications and additions:
(1) The exceptions have been rephrased and tabulated to improve
readebility.

(2) The exception provided in subdivision {3)}(a) is broader than
the Uniform Rule and will cover not oniy commitments of mentally ill
perscne, mentally deficient persons and other similar persons, but will
also cover such cases as the asppointment of a conservator under Probate
Code § 1751, In these cases, the Commission believes the privilege should
not apply.

{3) The provislon of the Uniform Rule that there is no privilege

in an action to recover demages on acceunt of conduct of the patient which
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constitutes a criminal offense cther than a misdemeanor has been rephrased
but not changed in substance. Although the revised rule denies the
Physlcian-patient privilege in a prosecution for a misdemeanor, the
Commission does nct belleve that the patient should be denied his

privilege in a civil action or proceeding against him for damages on

account of conduct which it is slleged constituted a misdemeanor.

(4) The Uniform Rule provides that there is no privilege upon an
issue between parties claiming by testate or intestate succession from
a deceased patient. The Commission has extended this exception to
include also inter vivos transactions and has deleted reference to
“deceased" to conform to this chenge., This revision is consistent with
Uniform Rule 26(2)(b).

{5) The Uniform Rule provides that there is no privilege in an
action in which the claim of the patient is an element or factor of the
claim "or defense” of the patient, The revised rule does not extend the
patient-litigant exception this far but instead provides that the
privilege does not exist in an action or proceeding in which the condition
of the patient is an element or factor of the claim "or counter claim,
cross-complaint or affirmative defense" of the patient. The Commission’s
revised rule will protect the patient in the following case.

Divorced husband (P) brings a proceeding against his ex-wife (D)

to gain custody of child., The basis of P'g claim 15 that D

is a sexual deviate, D denles such deviation. In order to

estgblish his claim P calls psychiatrist who is treating D.

Under the Uniform Rule it eppears that D's objection to the

psychiatrist's testimony would be overruled; but the contrary

is the case under the revised rule.

The Commission doces not believe that a plaintiff should be thus
empowered to deprive a defendant of the privilege merely by virtue of

bringing the action or proceeding.

-36- Rule 27



{6) The revised rule provides that there is no privilege in an
action brought under Section 377 of the Code of Civil Procedure {Wrongful
Death Statute}. The Uniform Rule does not contain this provision. Under
the existing California statute, a person authorized to bring a wrongful
death action may consent to the testimony by the physician. There is no
1ogical reason why the rules of evidence should be different as far as
testimony by the physician is concerned in a case where the patient brings
the action and the case where a wrongful death action is brought. Under
the Uniform Rule and under the revised rule, if the patient brings the
action, the condition of the pstient is an element of the claim and no
privilege exists., The revised rule makes the same rule applicable in
wrongful death cases.

The revised rule provides that there is no privilege in an action
brought under Section 376 of the Code of Civil Procedure (parent's action
for injury to child). In this case, as in the wrongful death statute,
the same rule of evidence should apply vhen the parent brings the action
as applies vhen the child is the plaintiff.

{7} The provision of the Uniform Rule providing that the privilege
does not apply az to information required by statute to be reported to a
public officer or reccrded in a public office has been extended to include
information required by 'charter, ordinance, administrative reguletions
or other provisions.” The privilege should not apply where the information
is publlc, whether it is reported or filed pursuant to a statute or an
ordinance, charter, regulation or other provision,

(8) A necessary comma has been inserted and an unnecessary comma
bas been deleted from parasgraph (6) of the Uniform Rule {subdivision {7}
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of the revised rule). The Commission approves the provision of the
Uniform Rule which pakes the privilege not spplicable where the services
of the physician were sought or obtained to enable or aid anyone to
commit or plan to commit a crime or a tort or to escape detectlon or
apprehension after the commission of a crime or a tort. The Commission
does not believe that this provision will impose any undue difficulty for
a patient consulting with his physician., The Commission believes theat
the contrary is true, for exemple, in the case of the lawyer-client
relationship. Consequently, the Commission has limited this exception
to crime or fraud in Rule 26 ag far as the lawyer-client privilege is
concerned but has adopted the Uniform Rule in the case of the physiclan-
petient privilege,

The Uniform Rule requires that the judge must find that "sufficient

evidence, aside from the communication, has been introduced to werrant a

finding that the services of the physician were sought or obtained to
enable or ald anyone to plan to commit a crime or a tort, or to escape
detection or apprehension after the commission of a crime or a tort."

The Comniseion has not retained this requirement that as a foundation for
the admission of such evidence there must be a prima facie showing of
criminal or tortious activities. There is little case or text authority
in support of the foundation requirement and such authority as there ie
fails to mske a case in support of the requirement. The Commission belleves
that the foundation requirement is too stringent, psrticularly because of
the deletion of the eavesdropper exception, and prefers that the question
{as to whether the services of the physician were sought or obtained to

enable or aid anyone in & crime or tort) be left to the judge for
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determination under the provisions of Uniform Rule 8.

(9) Paragraph (7) of the Uniform Rule has been deleted. This
paragraph is not necessary since the same matter is covered by Rule 37.
Rule 27 has been made subject to Rule 37 in the revised rule by a

specific provision in revised Rule 27(2).

EAVESIROPPER EXCFETPTION

Uniform Rule 27 does not abolish the eavesdropper exception so
far as the physician-patient privilege is concerned. Although thls
exception is a tradifional one, the Commission does not believe that it
1ls worthy of retention, The same reascns that justify abolishing this

exception in the case of the lawyer-client privilege apply here.
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