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CATTFARNTA TAW TN BOMUTaaTH

10/13/61
Memorsndum No. 45(1961)
Subject: Study No. 52 - Sovereign Tmmunity

This memorsndum consists of three parts. Part I contains certain
information of a more or less administrative nature in connection with the
sovereign immunity study. Part II is a statement of the Muskopf case and
Lipman case and an explenation of the 1961 legislation relating to
sovereign immunity. Part III is intended to glve the Commission a general
cver-all view of the basic problems presented by = study of the doctrine of

soverelgn Immunity.

Part 1

Persons and Groups To Be Advised that Study Is Being Made.

The Senate Fact Finding Committee on Judiciary is going to consider
the problem of governmental tort immunity and will report to the 1963
legislative session. A stetement prepared for the September 26-27 meeting
of the Committee includes the following:

Because of the magnitude and effect this legislation will
have on all public agencies throughout the State, the importance
of a thorough investigation and series of hearings prior to the
next Besslon of the Legislature, makes it advisable to appoint
menbers of representative groups to function as an Advisory
Committee to the Senabte Fact Finding Committee on Judicisry in
considering this subject and repcrting back to the 1963
legislature,

To date, the following persons have been appointed to
serve, at their own expense, ipn this advisory capacity:

Raiph N. Kleps, Legislative Counsel, State of Califormia
Assistant Attorney General Cherles A. Barrett
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Robert E. Reed, Chief of the Division, Legal Section,
Department of Public Works

Richard Carpenter, Executive Director and Legel Counsel
for the League of California Cities

Reginald M. Watt of Chico, and

Jon E. Moskowitz of Santa Rosa

Other appointments to the Advisory Committee will be made
in the very near future.

Your Executive Secretary hes contacted the following persons and
agencies indicating that representatives thereof mey attend the
Cormission meetings as observers and that the Conmmission would appreciate
receiving any written statements that they wished to submit concerning
this study:

Depertment of Public Works (Robert E. Reed,
Chief of Division)

Office of Attorney General (Charles A. Barrett,
Apsistant Attorney General)

County Supervisors Association (Jack M. Merelman,
Legislative Consultant)

League of California Cities (Lewis Keller,
Associate Counsel)

NACCA {Mr. Fitz-Gerald Ames, regional representative)

Associstion of Casualty and Surety Companies
(Perry H. Taft)

Department of Finance and Administraticon

Responses from the first five groups listed above indicate an
intention to bhave a representative present at Commission meetings. We
have not yet had responses from the last two.

Does the Commission have any suggestions as to other persons or
groups that should be advised that the Commission is making this study
and that observers are free to attend Commission meetings? Ve have
sbout the same coverage as the Senate Fact Finding Committee on
Judiciary. Note, however, that the Senante Committee hae invited Mr,
Reginald M. Watt, attorney for the plaintiff in the Muskopf case,

to serve on its advisory committee.
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The staff anticipates that the Commission will follow its usual

procedure in connection with this study and will widely distribute f
its tentative recommendation to all interested persocns. We are concerned |
here only with groups that might wish to observe our meetings to obtaln
the valuable background informetion concerning reasons for decisions and
to provide the Commission with expert assistance at the time our
tentative decisicns are being made.

Research Consultants.

As you know, Professor Arvo Van Alstyne of U.C.L.A. Law School is
our consultant on this study. Professor Van Alstyne has delivered two
portions of the study. He plans to deliver prior to the November
meeting a portion of the study relating to basic policy considerations
that should be taken into account in determining what recommendations
should be made concerning the revision of the law relating to soversign
immunity,

Cur budget examiner and the counsel for the Department of Finance
have tentatively approved the additional contract for $3,500 with
Professor Van Alstyne.

In examining the materisl presented in Fart III of this memorandum

it is suggested that the Commission keep in mind the possibllity of
retaining additional consultants to assiast it in this study. We nmay
want to retain a consultant whe is expert in insurance problems of
public entities. In addition, we msy went & consultant to prepare ;
stetistlcal studies on the experience of state agencies on claims against
public officers and employees (for example relation of amount claimed

o amount ultimstely paid on settlement or judgment) and to prepare a
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report on the experience of school districts (which are subject to
almost complete liability now). In addition, it would be of interest
to know the extent to which insurance provided by the entity for its
public officers and employees permits recovery in cases where the
eptity itself 1s not liable,

I have discussed with Mr. Case, our budget examiner, the pessibility
of drawing on the personnel of the Department of Finance for assistance
in the preparation of these statistical and inswrance studies., He will
advise me whether there is any possibility of the Department of Finance
providing such assistence if the Commission wishes to avsil itself of
it.

Mr, Case and I algo discussed budget revisions that would provide
additional resesrch funds to permit uas to retain comsuliants to provide
statistical studies on claims experience and on insurance problems. These
budget revisions would make a limited amount of funds aveilable for
this purpose. You will alsc recall that Mr. Kleps advised us at the
September meeting that additional funds could probably be obtained
from other sources for such studiles if the Commission believes them

to be necessary.

Relationship with Senate Fact Finding Committee on Judiciary.

The staff suggests that it might be desirable to contact Senator
Edwin J. Regan, Chairman of the Senate Fact Finding Committee on Judiciary.
It would be helpful to us to determine what plans the interim comittee
has in this field. TFor example, does the Commititee plan to make any

statistical studies? We would not want to duplicate such studies.
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Scme time ago I received a letiter from the interim committee
requesting that the Committee be kept informed as to the Commission’s
plans and progress in this field.

In examining the material presented in Part III of this memorsndum
it is suggested that the Commission keep in mind the problem of

cocrdinating our work with that of the interim committee.

Appointment of State Bar Committee on Sovereign Inmuniiy.

At its August meeting, the Commission decided that the Chairman
should write to the President of the State Bar suggesting that a special
committee of the State Bar be appointed to work with the Commission on
this study. We have not yet been advised as to whether such a committee
has been appointed. What procedures should we follow in working with the

Stete Bar Committee?
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PART II

The present status of the problem of sovereign immnity in Californie
is as follows:

On Janmuary 27, 1961, the Supreme Court decided Muskopf v. Corning

Hospital Dist., 55 A.C. 216, The court there decided that the doctrine

of sovereign immnity is no longer & bar to the liability of governmental
entities in California. The court said, though, that certein actions of
government would remain nontortious. "Basic policy decisions of government
within constitutional limitations are neéessarily nontortiocus."

On the same day, the court decided Lipmen v. Brigbane Elementary

Sch. Dist., 55 A.C. 229. The court there held the district not liable

for defamatory statements of certain school officiels. The court
conceded that the officials themselves would be immune for discretionary
acts within the scope of their authority, but held that the acts alleged
were not within the scope of their authority. In discussing the issues,
though, the court stated that & governtental entity is not necessarily
immme from limbility if its officers and employees are. As the matter
was not involved in the Lipman case, the court 4id not indicate when
liability would attach to the entity but not to the public employee.
Indeed, the court stated that "it may not be possible to set forth a
definitive rule which would determine in every instance whether &
governmental agency is limble for discretionary ects of its officials.”
The court indicated that various factore should be considered in
determining "whether the agency in & particular case should heve immunity,

such as the importance to the public of the function involved, the extent
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to which governmental lisbility might impair free exercise of the function, =

and the svailability to individuals sffected of remedies other than tort

guits for dameges."
At the 1961 Session of the Legislature, the doctrines set forth in

these cases were, in effect, suspended by Chapter 140k, This act is as

follows:
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SECTION 1. Section 22.3 is added to the Civil

Godezto read:

22.3 The doctrine of governmental immunity
from tort liability is hereby re-enacted as a rule
of decision in the courts of this State, and shall be
applicable to all metters and all governmental entities
in the same manner and to the same extent that it
was applied in this State on January 1, 1961. This
section shall apply to matters arising prior to its
effective date as well as to those arising on and after
such date.

As used in this section, the doctrine of "gov-
ernmental immunity from tort liabilityn means that
form of the doctrine which was adopted by statute in
this State in 1850 as part of the common law of England,
subject to any modifications made by laws heretofore
or hereafter enacted and including the interpretations
of that doctrine by the appellate courts of this State
in decisions rendered cn or before January 1, 1961.

SEC. 2. 1If any provision of this act or the
application thereof to any person or circumstances is
held invalid, such invalidity shall not affect other
provisions or applications of the act which can be

given effect without the invalid provision or application,

and to this end the provisions of this act are severable.

SEC. 3. Section 1 of this act shall remain in
effect until the 9lst day after the final ddjournment
of the 1963 Regular Session of the legislature, and
shall have no force or effect on and after that date.

SEC. 4. {a) On or after the 9lst day after the
final adjovrnment of the 1963 Regular Session of the
Legislature, an action may be brought and maintained
in the manner prescribed by law on any cause of action
which arose on or after February 27, 1961 and before
the 91st day after the final adjournment of the 1963
Regular Session, and upon which an action was barred
during that periocd by the provisions of this act, if
and only if both of the following conditions are met:
(1} a claim based on such cause of actiocn has been filed
with the appropriate governmental body in the manner
and within the time prescribed for the filing of such
claims in Division 35 (commencing -with Section 600)
of Title 1 of the Government Code, and {2) the bringing
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of the action was barred solely by the provisions

of this act and is not barred by any other provision
of law enacted subsequent tc the snactment of this
act.

(b) The statute of limitations otherwise applicable
to the bringing of an action allowed pursuant to sub-
division (a% of this section shall commence to run on
or after the 9lst day after the final adjournment of the
1963 Regular Session of the Legislature.

(c) Nothing in this section shall be deemed to
perunit an action on, or to permit reinstatement of,
& cause of action that is barred prior to the effective
date of this act or as to which a claim has not been
gilid with the appropriate governmental body as required
y law.
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PART III

In this part of the memo are set forth & review of some of the
problems that must be resolved by the Commission in connection with its
study of Soverelgn Immunity. Some of these are discussed in detail in
the portions of the study that the Commission has already received.
Others will be discussed in portions that the Commission will receive
later. They are set forth here sc that the Commission may begin to think
sbout the nature of the problems involved, so thet the Commission mey
consider the need for field research in certain areas and so thet the

Commission may fully appreciate the megnitude of the entire study.

The problems are grouped into three major areas dealing with questions

of (1) liability, (2) the determination of liability and (3) peyment of
liability. Although the problems ere grouped, they are interreleted, and
decisiong in one area will have significant influence cn the decisions

that may be made in another area.

LIABILITY

Under this heading are preserted some of the problems that must be
resolved by the Commission which reiate to the extent to which govern-
mental entities should be liable for injuries caused by their activities.
Underlying 2l decisions which the Commission must make will be the
decieion upon the question--what should be the basis for sovereign

1iability?
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LIABILITY WITHOUT FAULT

One theory of liability is that "the state cught to be liable to
the individual for the risks incurred by the functioning of the state
services. Expressed in snother way, the theory is that in the functioning
of the state services, it is inevitable that individuals will be injured,
and that compensation for such injuries is a legitimate expense of the

state.” (Blachly and Oatman, Approaches to Governmental Liability in

Tort: A Comparative Survey, 9 Law and Contemporary Problems 181, 211

{(1942).) This is substentially the theory of governmental responsibility
in France. {Schwartz, Public Tort Lisbility in France, 29 NYU L. Rev. 1432
(195%).)

Professor Davie states and evaiuetes the theory as follows:

The time will come when we shall perceive more clearly that
governmental units shouwld often be liable where private parties
would not be and should not be liable. After 2ll, a govermmental
unit differs significantly from a private party: 1t is supported
by taxation, and it is not dependent upon private investment or
private profit. A large enough governmental unit is the best of
all possible loss spreaders, especially, perhaps, if 1ts taxes
are geared to ability to pay. This basic fect, which so far has
been given too little heed, will in time lead us to see that the
basis for govermment liability should not bhe feult but sghould be
egquitable loss spreading. The uitimate principie may be that
the taxpaying public should usually bear the fortuitous and heavy
logses that result from governmentasl activity. The key idea will
be neither comparison with private liabllity in the same circum-
stances, nor the exira-hazardous character of the activity, nor
authorized use of & government vehicle or other such instrumentality,
nor fault on the part of the govermmentsl unit or its agents; the
key ides will be simply that a beneficent governmental unit ocught
not to allow exceptional losses to be borne by those upon whom the
governmental activity has happened to inflict them.

A sample of the attitude which may become the law of the
future is the assumption by the British government of liability
for all dsmege done by German bowmbs during the Second World War,
ag well a8 the somewhat similar statute enacted by the United
States Congress.
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The basic principle for which we are searching may turn out
to have & good deal in common with the present principle concern-
ing govermmental liability in eminent domBin cases: Just as the
government has to pay for the property it deliberately takes, it
should have to pay for the deliberate choices it mekes to engsge i
in ectivities which it knows in advance are sure to cause excep~ ;
tional losses to private parties. The basic principle mey turn ;
out to resemble the government's liability to its own employees
under workmen's compensation legislation: if govermment activities
cause humen wear and tear on govermment employees, the cost of
which should be borne by the taxpaying public, then when government
activities cause exceptional loss to those who are not government
employees, the cost similariy should be borne by the taxpaying
public. Even the law with respect to liability of private enter-
prises is tending to move awey from a fault basis and toward the
principle that the enterprise should bear the losses it ceuses.

The law with respect to liability of public enterprises may
soundly, perbaps, go even further in the same direction.

Of couree, this is far from saying that governmental units
should be liable for a2ll private losses they cause. Most such
losses, a5 now, will have to be regarded as & part of the neces-
sary price for the benefits of living in organized soclety.

Nearly ell pcolicy determination--legislative, executive, judicial,
or administrative--hurts scmeone. The losses ceused by policy
choices are usually well spread, and even when they are not, as
when a statute destroys a profitable business by prohibiting sale
of 8 product deemed harmful, the govermmental unit probably shouid
usually be immne from liability. Meny losses, &5 now, will have
€0 be borne by those upon whom they fall even when the governmental
unit is at fault in causing the loss; for instance, those whose
property is reduced in value by a zoning ordinance probably should
not have a cause of action against the city, even if a court
finally holds that the adoption of the ordinance wes an abuse of
digscretion. Yet governmental units should often be liable for
exceptional losses that are not otherwise sufficiently spread and
that equitably should be spread through the medium of damsge suits.

One may hope that future articles in legsl pericdicals will
ne longer restate the familiar reasons for governmental tort
1iability but will come to grips with the difficulties of trying
to formilste a system of sovereign responsibility. [Davis,
Governmental Tort Liability, 4% Minn. L. Rev. 751, 811-813 {1956)
(hereinefter cited as "Davis") (footnotes omitted)]

This theory haes been adopted to & limited extent in most American
jurisdictions, including California. Thus, one type of "legislation

enacted by about half of the states provides for municipal liability for
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mch damage, sometimes irrespective of fault on the part of the

municipality.” {(Davis, Governmental Tort Liability, 40 Minn. L. Rev.

751, 762 (1956); Cal. Govt. Code § 50140). Meny states also provide

for compensetion to one imprisoned for & crime he did not commit.

(Cf. Penal Code § 4900 et seq.) The Commission mist decide whether to
extend this principle into other areas or whether it should be restricted.
Professcr James recognizes that it is unlikely thet liability without
fault will be recognlzed in this country as a basis of governmental
liability. Nevertheless, he suggeats that there is en appropriate area
for the imposition of striet lisbility for certain governmentsl ectivities.

A deeper question is whether government liability should be
limited by the fault prineiple. If Miller's healthy horse is
killed beceuse a board of health mistakenly thinks it is diseased,
why should Miller's compensation by the commnity depend on whether
or not the mistake was reasongble? His injury is the same in elther
event end is a more or less inevitable result (given the likelihood
of human feilings) of activity cerried on for the commmunity's
benefit. There is perhaps increasing recognition of & principle
which would make this a basis of enterprise liability, without any
regard to fault. Such a principle has found expresasion in consti-
tutionnl guaranties of compensation where there is an exercise of
eminent domain, and in workmen's compensation statutes. It has
also a leong tradition of recognition in our common law--a tradition
far older indeed than the recognition of negligence as a tort.
Ultimately all governmental liability may be put on some such basis--
there is apperently & distincet tendency in this direction in France,
and most of our own governmental employees are covered by workmen's :
compensation. But any over-all adoption of such a risk theory of !
liability is probsbly unlikely in the foreseesble future in this
country. This is just es true in the field of government as of
private enterprise. On the other hand, where that theory has
already found expression in rules of strict lisbility for private
enterprice, there seems to be no Justification whatever for exempt-
ing government from the same rules. [James, Tort Liability of
Governmentsl Units end Their Officers, 22 Univ. Chi. L. Rev. B54-
655 (1955) (footnotes omitted )

i
:
;

Professor Davis suggests that the principle of liability without fault

is applied in the private laws for the payment of tort claims enscted by

the United States Congress:
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Through private laws the government is often assuming liability
irrespective of fault. As the provoecative studies by Messrs.
Gellhorn and ILeuer have shown, the committees and steffs that
hendle private bills tend to develop principles, and the

tendency toward liability without fault is very pronounced in
many casee, although it is too much to say that the government
has fully adopted & principle of absolute lisbility. "A recur-
ring test of governmentsel accountability, az one deduces it from
the actions of the Judiciary Committees, is not whether a federal
employee cauged loss while acting within the renge of his assigned
responsibiiities, but is, rather, whether the United States con-
trolled or was connected with the physical instrumentelity through
which demage was done."

Scme of the claims recently paid through private laws were
for such acts as these: & deputy sheriff wae run over by an
Army truck driven by a scldier attempting to escepe from the
eustody of the deputy sheriff; the claiment was struck by en
Army vehicle operated by an enlisted man who, according to a
finding of the Department of the Army, "was not acting within
the scope of his employment at the time of the accident;" the
claimant wes shot by an insane member of the Army.

# ., *® #*

Apparently no information is readlly available es to how
far state legielatures have moved toward absolute state liability
through specisl acts. [Devis, 40 Minn. L. Rev. at 757-759
(footnotes omitted).)

Lisbiiity Based on Fault

Where liability exists in the United States, it is usually based
on fault. The Federal Tort Claims Act (28 U.8.C.A. § 1346) creetes
liability for injury or loss caused by the negligent or wrongful act
or omiseion” of a govermnmental employee. The act then specifies several
far-reaching exceptions (discussed below) to this general rule. Several
states have wvalved immunity end in these states liebility is based on
fault. Thus, New York (N.Y. Ct. Claims Act § 8) and Washington (Laws

1961, ch. 136) have completely waived immnity. Illinois, too, has
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completely waived its immunity (insofar as the State is concerned), but
limits liability to $25,000 (Smith-Hurd I1l. Aon. Stat. C. 37 § %39.8).

The other statesz recognize the doctrine of sovereign immnity and most,

if pot all, make a distinction, in this respect, betweern governmental and
proprietary activities. BSome states undertake very little responsibility
for negligence, some go as far as California and some are in between. {Lefler

apd Kentrowitz, Tort Liability of States, 29 KYU L. Rev. 1363, (195L).)

Heed for limlts on liability.

If feult is to be the underlying bhaesis for most govermmental liability
the Commission must decide the extent to which fault is to result in
liability. Professor Davis has pointed out the importance and difficulty
of this decision:

Clearly, govermmental units should not be lieble for
all damage caused to private parties by their action. Indeed,
they often should be immne from liability even when their
action is negligent, feulty, misteken, or based upon sbuse of
discretion.

The genersal realizetion cf the truth of these proposi-
tions explains why both legislators and judges have so long
resisted the chorus of the commentators in favor of abolition
of sovereign immnity. The gap between the uniform view
advanced by the commentators and the prevailing attitude of
both legislators and judges 1s a strikingly wide oné. Some-
thing more than irertia asccounts for it. The commentators
have gone 8ll out for sovereign responsibility, giving
insufficient heed to problems of marking the cuter limits
of liability. Judges and legislators have rightly sensed that
governmentel units often should be immune from lisbility,
even vhen their officers or agents are at feult.

The plein fact is that if sovereign responsibility is
to win legislative or judicial adoption, someone &t some
stage is going to have to think through the extremely difficult
problems of what the limits should be.



C Limits on Liebility under Federa) Tort Claims Act.

Mapy of the exceptions to the Federal Tort Claims Act involve claims
for which the govermment is otherwise liable. Professor Davis states:

The exception for loss of mail should be read in the
light of a provision for liability with respect to registered
mail. 29 stat. 559 (1897), 39 U. & €. § 381 (1952). The
exception with respect to admiralty is limited to claims for
which remedies are otherwlise provided. The exception con-
cerning the Trading with the Enemy Act 1s at least to some
extent offset by other remedies. The Panama Capal exception
is offset by provisions of the Capel Zone Code allowing suit
against the Governor of the Capal Zone.

Claims arising in & foreign country eare taken care of hy
other statutes, including especially 49 Stat. 1138 (1936),
31 U. 8. C. § 22ha (1952).

According to & district court, the TVA was exempted
from the Act "at 1ts own request on the ground that it wes
already subject to suit and certain of the procedural aspects
of the Act would be burdensome.” Atchley v. TVA, 63 F. Supp.
C 952, 955 (N.D. Ala, 1947). The TVA hes been held immune from
liability for dawsge done by setting off explosives, on the
theory that the acts were "in the performence of a discretjonary
governmentel duty." Pacific Net. Fire Ins. Co. v. TVA, 89 F.
Supp. 978 (W.D. Va. 1950).

The major exceptions under the Federal Tort Clalms act are for
certein specified intentional torts and for "discretionary acts."

Intentional torts exception. One of the major exceptions is for

"any claim arising out of assault, battery, false imprisonment, felse
arrest, malicicus prosecution, abuse of process, libel, slander,
misrepresentation, deceit, or interference with contract rights."
(28 u.s.C. § 26080(h}.)
Professor Davis stetes with reference to this provision:
Although statements have been often made that the Aect does
not subject the government to liablliity for willful or
deliverate torts, the statements are inaccurate, for the

list does not include such important torts ms trespass and
C conversion. An illegal search and seizure by federal agents
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may involve both trespass and conversion, for which the
government may be lisble. The government may be liable
for the willful tort of invasion of privacy when federal
agents unlawfully tap wires. The govermment may be lisble
for violation of & copyright. Plaintiffs' attorneys,
with 2 little imagination, may discover & good many
willful torts that ere outside the exceptions.

Commentators suggest that the "intentional torts" exception is not

Jugtified:

most

The legislative history contains a thoroughly unpersuvasive
reason for excepting the specified wililful torts. These torts
were called "a type of torts which would be difficult to meke
& defense against, and which are easily exaggerated. For that
reason it seemed to those who framed this bill that 1t would
be safe to exclude thoge types of torts, and those should be
settled on the basis of private ascts."” Negligent acts are as
hard to defend and are as easlly ewaggerated. Juries are not
used in any cisims egainst the government. A remark of
commentators about the excepted willful torte seems fully
Justified: "No persuasive reeson has even been edvanced for
their having been excluded from the reach of the Tort Cleims
Ac -Tl

Discretionary acts exception. The other exception, and by far the

important presents the primary problem of governmental tort liability:

Any claim based upon an act or omission of an employee of
the Government, exercising due care, in the execution of a
statute or regulation, whether or not such statute or
regulation be valid, or based upon the exercise or
performance or the failure ito exercise or perfomrm a
discretionary function or duty on the part of & federsl
agency or an employee of the Government, whether or not
the discretion involved be abused.

The most difficult problems under the Federal Tort Claims Act involve

the interpretation of the last part of this exception. The two leading

cases are Dalehite v. United Stetes and Indian Towing Co. v. United States.

Professor Davis has summarized the principles of these cases &8 follows:

Ten guiding principles seem to emerge from & synthesis
of the Dalehite and Indian Towing ceses. The principles are
in some measure uncertain hecsuse of lack of clarity in the
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Court's opinicns, and they are in some measure unreliable
because the two cases are incongistent and beceuse the Court
divided four to threes in one case and five to four in the
other. Assuming that the view taken in the later Indian
Towing case will endure and that that view prevails to the
extent thet it i1s inconsistent with the Dslehite opinion,
the ten guiding principles are:

1. The govermment probably is not liable for negligence
in planning "et a planning rather then operational level."

2. The statutory concept of "= discretionary function,”
with respect to which the government is not lisble whether or
not the discretion involved be abused, probably ie 1limited to
the plenning level and probably does not include functions
at the operational level even if those functions inveolve
discretion.

3. The loecation of the line between the planning and
cperational levels is yet to be worked out, but the
government is probably immmme from liability for negligence
in "a plan developed at & high level under & direct
delegation of plan-meking autherity from the apex of the
Executive Department.”

4, ‘The line between the planning end operational levels
may depend not merely upon the position of the actor in the
government hierarchy but may depend in pert on whether the
negligence is "in policy decisions of a regulatory or
govermmental nature" or whether the negligence relates to
"actions akin to those of a private menufacturer, contmactor,
or shipper.”

5. "When an official exerts governmental suthority
in & manner which legelly binds one or meny,” the govermment
probakly is not liable.

6. The test cf government liability dces mot depend
ur-g the governmental-proprietary distinction. The govermment
may be liaeble for negligence &t the operational level, even
if the function performed is govermmental.

T+ BNegligence in regulating or ip fajling to regulate
through resort to legislative power probably does not subject
the government to liability.

8. Absolute liebility without fault does not arise even

1f the government handles &an inherently dangercus commodity
or engages in an extra-hazardous activity.
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9. The govermment may be liable for negligence in
performing a function even if the function has no counterpart
in the sctivities of private persons.

10. The government may be lisble for negligence in
performing & service which neither the government nor the
agency nor the officers have an obligation to undertake.

Professor Cornelius J. Peck has suggested anocther analysis of the
discretiopery act exception, based on an apalysis of mandamus actions
and private tort actions against public officilals, that would recognize
the proper allocation of responsibility for decision meking in a system
of govermment in which the judiciary, legislature and executive are
coordinate and equal branches. His analysis gives meaning to the cliche
that it is not & tort for the govermment to govern. Although his analysis
sy result in some harsh decisions, it may be that some such results
are inevitable so long as iliability is predicated upon fault.

The proof required of the Government to establish the defense
ghould be that the acts snd cmissions of which the pleaintiff
complains were specifically directed, or risks knowingly,
deliberately, or necessarily encountered, by one authorized
to do so, for the advancement of a governmental objective and
pursuant to discretionary suthority given him by the
Constitution, a statute, or regulation--that is, aunthority
‘o make a decision that the act, omission, or risk inwvolved
was one which it was necessary or desireble to perform or
encounter in order to achieve the objectives or purposes for
which he was given authority. So long as the act or omission
ig one which a Govermuent employee was authorized to direct,
and did direct, it is within the exception; so long as the risk
involved is one which he yas authorized to encounter in
furtherance of the governmental objective, and did, it forms
& necessary part of the discretiomary funciion. It makes no
difference, 1if the matter was within the employee's euthorxity,
that & Judge would have decided to do ctherwlse, becsuse the
exception applies ". . . whether or not the discretion involved
be abused.” But where there is no authority to make such a
decision in furtherance of a governmental objective--such as ;
the mail truck driver’s decision to further a policy of expediting
the mails--the exception does not epply. Even where there might
have bheen authority--as in failing to give warnings of an atomic
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bomb test for purposes of natiocnel security or establishing
8 schedule of infrequent inspection of lighthouses as &
deliberate choice between fewer lighthouses or fewer
inspectiong--if it was not in fact exercised, the sct

or omission would not be within the exception.

* * *

As lawyers are well aware, the process of determining
what is negligent conduct is a process of weighing a variety
of factors in determining upon & desirable socisl result; the
extent of the risk, and the gravity of the bharm which will
cceur if the risk eventuetes are weighed againet the utility
of the actor's conduct, the possibilities that the interests
for vhich the actor acts will be advanced by his particular
course of conduct, the alternative courses of conduct aveilable
to the sctor, and the expense to the actor and the public of
requiring a different course of conduct. When the courts are
called upon to achieve a desirable social result or e sound
public pelicey it is unlikely that they would substitute their
Judgnment for that of the legislature in the enactment of a
statute, or, with less certainty, the decision of an
agthorized administrative official issuing & regulation or
determining upon a course of conduct he believed necessary
to achieve governmental objectives with respect to which he
wes given authority and discretion. In such cases argument
as to what is the just socisl result or sound public policy
is foreclosed by the decisions of the legislature or officisal
that certain acts, omissions, or risks must be performed or
encountered to achieve the govermmental objective. There
is no need for the court to weigh the factors involved;
thet has already been done by one authorized to do so. But
where the act or omission involved is not one which was
Qirected, or & risk knowingly, deliberately, or necessarily
encountered in the furtherance of the objectives or purposes
for which auwthority wes given, there has been no prior
determination or weighing, and the courts are free to use the
ordinary principles of negligence in deftermining whether it
is & depdrable soclal resuli or sound public policy to impose
liability for such acts or omissions.

* * *

The apalogies of mandamis actions and private damage suits
against public officers, analyzed in light of their reasons,
and the ordinary principles of tort law furnish a satisfactory
construction for the exception. Liebility cannot be imposed
when condemmation of the acts or omissions relied upon
necessarily brings intc guestion the propriety of governmental

objectives or programs or the decision of one who, with the

2=



()

)

authority to do so, determired that the acts or omissions
involved should occcur or that the risk which eventuated should
be encountered for the advancement of governmental objectives.
But if the acts or cmissions were not directed or necessarily
& consequence of what was directed they form nc part of the
discretionary determination. Imposition of llebility in such
& case dees not involve a questioning of the propriety of the
discreticnary action.

Allowing the defense on the basls suggested will, of
course, result in the rejection of many claims which appear
to be meritoriocus. The objection would appear to run
however, not to the construction given the exception, but
to adoption of a statute which limits compensation to those
claims sustainable on tort principles developed in suits
between private parties. Orthodox tort principles reach
their limits as & system of compensation at that point where
the awerd calis into question and condemns a public policy
decided upon by one who had the authority to do so. {Peck,
Federal Tort Claims--Discretionary Function, 31 Wash, L. Rev.
207, 225-226, 230-231, 240 (1956).]

Thus, the heart of the problem is the guestion of the extent to which
the courts should be deciding whet the govermment should do and what the
government should not do, thus taking these decisions from the hands
of the officials elected or appointed to make these decisions. Professor
Davieg has also recognized this problem:

Courts are not the only authority of govermment with
competence to meke Tinel determinations of government policies
and govermment; action. BSometimes decisicns made in the
legislative or executive branches of the govermment should
be beyond the area of judicial review. If an oil company wants
10 prove in a damages acticon against the government that the
State Department was negligent in failing sufficilently to press
its claim for compensation for a Toreign govermment's
expropriastion of its oil property, the court probably should
refuse to consider the evidence. If the Federal Reserve
Board restricts or expands credit by adjusting interest rates,
thereby causing inflation or deflation and injuring the
plaintiff, a court probebly should refuse to inguire whether
the Board was negligepmt or mistaken in meking its calculations.

We must avold the fallacy of Miller v. Horton. The
Massachusetts court succumbed to that fallacy when it assumed
that the horse did not heve glanders because the jury so found,
even though the members of the board of health who destroyed
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the horse apd who mRy have been better qualified than the
Jury found that the horse did have glanders. The second guess
of & court in a damages suit is about as likely to be wrong
in an absolute sense asz the first guess of the Federal Reserve
Board in adjusting interest rates or of the President and
State Department in conducting forelgn relations. Much
business of governmental units is beyond the competence

of courts. [Davis, Governmental Tort Liability, %0 Minn. L.
Rev. 751, 798-799 (1956].]

Limits on Idebllity in New York

Even in New York, desplte the complete statutory waiver of immnity,
the courts have declared the state not lisble for certain activities.

The following is based an Herzog, Liability of the State of New York

for "Purely Governmental" Functioms, 10 Syracuse L. Rev. 30 (1958).

In New York where damages result from a legislative act as such,
rather than from & failure to execute & legislative policy with due care,
the state is not liable. Thus the state of New York was held not
liable for the destruction of a claimant’s trees by beavers--the beaver
infestation having occurred as & result of legislation protecting beavers
and appropriating money for restocking them in the vicinity of the
claiment's property.

In New York immnity exists for acts of the judiciary and for
actions taken in quasi-juficial administrative proceedings. With s
few exceptions, the state has generally been found not to be liable for
failure to inspect or for negligent inspection, as, for example, in
inspecting benke, shopa, construction cites, etec. The state has been
held not liable for the death of a prizefighter resulting from & failure
to discover that he was not fit to participate in the bout. The court

indicated that the state had, by examination, aifempted to make a dangerous



sport less dangerous, but had not thereby assumed responsibility for

the safety of the fighters. Apparently, as far as municipal activities

relating to public peace and safety are concerned, there is iiebility

for negligent acts of commission, but not for negligent acts of cmission.
Thus, the New York courts, despite a complete waiver of immunity,

have nonetheless retained an immunity for certain activities that are

clasgified as "inherently govermmental."

Senate Bill No. 651 (1961)

At the 1961 Session of the Legislature, an attempt was made to
wrestle with some of these problems. S.B. No. 651 proposed to establish
sovereign liability for torts by public officers and employees. At one
stage, llability for intentional torts was deleted. Most of the
exceptions of the Federal Tort Claims Act were stated. In ites final
amended form (it did not pass), however, the bill created sovereign
liability for 21l torts, except that "a basic governmental policy
decision ghsell not be considered a tort for purposes of this chapter.”

Task of Iaw Revision Commission

In drafting statutes to deal with these problems, the Cormission will
bave to decide whether it ia better to draft comprehensive liability
statutes such as the Federal Tort Claims Act or whether the problems
inherent in that stetute and in the New York steiute may be avoided by
statutes defining specific areas of liability.

The State of California has elreedy embarked to a certain extent on
the latter course. Professor Van Alstyne has coliected in the portions of
the study you have received & great variety of statutes creating

govermmental liability. (Study, pp. 32-119.) Of California's legielative
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assumption of liability, it has been said, '"the overall situstion is
gtill limited and confusing.”" (29 NYU L. Rev. 1369). Negligence in
the operation of motor vehicles results in liability. School districts
ere lieble generally for the negligence of their employees.

Certain entities only are liable for dangerocus and defective
conditions in public property that they negligently fail to repair.
Reclamation districts are lisble for the negligence of their trustees
and employees and flood control districts are liable for the negligence
of thelr trustees. Several agencies assume responsibility for judgments
egaingt their officers and employees. The study reveals no consistent
underiying policy of limbility or non-liability in these statutes.

Whatever the Commission decides to do, it will have to adjust the
statutes pointed out in the study.

At pages 120-278, Professor Van Alstyne hes collected statutes
creating immnities of various sorts for public entities, officers and
employees. Many of these statutes create imminities only for specified
officers; for prior to Muskopf, the officer was the only one who could be
held lisble. The Commission must determine, therefore, whether the
policy whick results in immnity for the public officer or employee
should also create an immunity for his employer. These statutes, too,
will have to be adjusted to reflect the decisions of the Commission.

In this connection, the Commission will need to weigh the effect of
liability of public officers as & deterrent to officisl excesses sgainst
the possibility such llability will meke such officers careful to the
point of dolng nothing. The Commission will also bave to consider what,

if any, sctivities should be conducted with immunities for the public
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officers involved even though the entity itself may be liable. Many
statutes waiving immunity--such es the Federal Tort Claims Act--are based
exclusively on respondeat superior.

Professor Davis has suggested that the personal liadbility of
public employees might be abolished entirely in some arees:

Scmewhere & line supposedly separates the performance of
Judicial, legislative, executive, and other "discretionary”
functions from manual, clerical and other "ministerisl’ work.
The officer who exercises what the courte call discretionmary
pover 1is lmmune from tort liability, but the public employee
whose taske are regarded es ministerial is liable.

Even if an attorney general acts zmsliciously, he is immune.
But even if the truck driver is guilty of nothing more serious
than the kind of momentary humen misjudgment that ie common
to all drivers, he is personally liable.

The reasons for immunity of officers exercising
discretionary power are impressive and probably sound,
as we have seen. The provocative question, on which the law
may be in process of hesic change, is whether the immunity
should attach to the employee who commits an unintentional tort
in the performence of ministerial functions. This question is
becoming more important than it used to be, for the increased
incomes of this class of workers mean that they are less
often judgment-proof. We have reason to inguire whether the
common-law tradition is quite &t varieace with the reslities.

Judicial opinions may say, the Restatement may provide, and
most lawyers may assume that employees are legally liable for
their unintentional wrongs. Bult the plain facts of business
are otherwise. VWhen the typical corporation is held vicariously
liable for an employee's negligence, the corporation does not
seek indemnity from the employee, whatever may be its theoretical
legal right to indemnity. If the typical corporation were to
do so, the problem would no doubt be quickly taken care of
through e collective agreement; the union wouild force the
corporation to protect the employees through insurance {or
through self-insurance). The overwhelming judgment of business-
men 1s that the enterprise, not the individual employee,
should bear the losses that result from unintentionsal harms
in carrylng on bhusiness activities. Corporate meanagements
assume this, and they have typically acted volunterily in
obtaining the requisite insurance, protecting not only the
corporation but also its employees. The traditional notion
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of the common law that any individual must be ultimately liable
for his ovm wrong has been undercut by the more fundamental
principle--apparently felt by businessmen more than by Judges
and lawyers--that the enterprise, not the employee, should
assume the responsibility for the natural apd normel conse-
quences of business activity.

If & governmental unit is the employer, the realities &are
the same, except to the extent that the government is an even
better loss spreader than the corporate enterprise. Under the
Tort Claims Act the govermment is now llable for most uninten-
tional ftoris resulting from ministerisl work. When the govern-
ment is limble, & plaintiff is unlikely to seek recovery from
the employee. The most important practical question is
therefore whether or not the govermment should be entitled to
indemnity from the employee after the government has been held
liable for the employee's negligence. Ancther way to put the
question is to ask whether the loss should be borne by the
government, which is best able to bear it, or by the employee,
who is least able to bear it.

A set of hypothetical facts will contribute to an sppreciation
¢f the realities. A driver of a mail truck drives ten years before
his first accident. The government is held liable for $5,000. The
driver earns $4,000 a year, has three children in school, but
still bas managed to accumulate sevings of $5,000. Shouid the
$5,000 be absorbed as & part of the cost of carrying the mail,
or should it come out of the driver's savings? The common-law
theory, as stated by Professor Seavey, is thet "indemnity
should be granted under the ordinary rules of restitution because
the employee caused & loss which in equity and good@ conscience
should be peid by him. The theory is deeply entrenched, and
doubtless most lawyers still believe in the legal principles
which have long been familiar to them. Professor Seavey
generslizes that "warm hearte, even in the hreasts of able and
consclentious judges, may make bad law.” In this, Professor
Seavey is surely right. Werm hearts may meke bad law. But warm
hearts may alsc discover bad law and correct it. The time may
be ripe for judges and lawyers to catch up with the attitudes
of businessmen and of governmental edministrators and to glve
serious congideration to the question of whether an enterprise
should absorb many or most or all of the losses that are normal
and expected in carrying on its activities. [Devis, Officers’

Tort Liability, 55 Mich. L. Rev. 201, 206-208 (1956).

In connection with the problem of determining the extent of liability,
the following is of interest:
The common-~law rule that the state mist be immmne from
tort liability involves no "inherent principle of sovereignty." 1In

& series of articles written shortly before the adoption of
governmental liability for torte in New York, Professor Borchard
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hag demonetrated that the principle is not required by any
inexorable logic inherent in the legal system, but that sovereign
imminity is rather due to histordical causes. It is not astonishing
that moet legal writers dealing with the smubject, desiring
mainly to do away with a doctrine considered obnoxicus, gave
little thought to the question to what extent it wes possible

tc equate governmental end private liability. While the
existence of the problem was sometimes recognized, little
attempt was made towards & solution. When the State of New

York made itself liable for the torts of its officers and agents
the avoidance of the ineguities to the state as well as to the
claimants, which were inherent in the private bill system, seemed
to have been the main purpose of the proponents cf the measure.
The lack of guldance on the part of legal authors may explain why
the New York Court of Cleaims Act, the ploneering statute in the
field, provides no statutory solution to the problem of 1liability
for purely govermmental acts.

The fact that govermmentel liability cannot, in all sitvations,
be anelogized to private liability has found more recognition in
several statutes emacted after New York assumed tort liability in
192%. When the Crown Proceedings Act, by which the govermment of
the United Kingdom assumed liability for torts, was introduced in
the British Parliement, & memorandum prepared by its draftsman
stated:

"Part I of the Bill seeks, sc far as practicable, to
put the Crown in its public capecity in the same position,
for the purposes of the law of torts as a private person
» « + » But in regard to certain matters . . . the analogy
bresks down, for in these spheres the functions of the Crown
involve responsibilities of a kind which no subject under-
takes."

Accordingly, the act attempts to define the scope of the Crowm's
tort liability in considersble detall, though occasionally poor
draftsmanship may create difficulties of interpretation.

The Federal Tort Claims Act mlsc defines the limits of
governmental responsibility much more precisely than does the Rew
York Court of Claims Act, but it contains no express exception for
governmental acts generslly, though certain "inherently" govern-
mental functions are specifically excepted. The United States
Supreme Court at one time apperently took the position that such
functions were excepted by implication, but reversed itself later.
Actually, there seems to be no need for implying any exception
for govermmental acts in the Federal Tort Claims Act, since most
of those functions if not already specifically exempted, are
covered by the "discretiopary functions" exception of the act.

It must be admitted though, that the term "discretionary functions"
ig itself rather vague and subject to varying intrepretations.




"

&

Perhaps a jurisdiction intending to accept tort liability
for the first time or to increase its liability may do well to
study carefully the extent to which financial liability for
governmental functions nay, or may not, interfere with the
performance of essential public services by consulting the
experience of jurisdictions such as New York where govermmental
liability hasg been a factor for a long time. It has been said
that any such interference will usually be guite negligible,
though some court decizions have expressed & different view-
point. FProbably any such interference will be serious 1n some
aree.s but negligible in others. A statute based on real
knowledge of the extent of such interference could provide for
liability in the case of govermmentel functions not seriously
hampered by an assumption of liability, and maintain immmnity
as to those state functions which would be impeired if made the
basis of tort limbility. BSuch e statute would go a long way
toward ingsuring feirness to individual litigants, who ought not
to bear a disproportionate share of the burdens of govermment,
without sacrificing the public interest.

In New York the courts, in the absence of statutory guidance,

have hed to work out an adjustment between the public interest
in the untrammelled performence of governmental functions and
the interest of the individual cleimants in fair compensetion
by classifying certein duties as inherently governmental, and
others as not, It is feirly obvious that not all judges will
agree on where to strike a balance in such a situation and thus
the inconsistencies and sometimes temuous distinctions in the
Hew York cases may find an explanation.
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DETERMIHATiGN OF LIABILITY
Even when the extent of lisbility has been determined, many problems

will remain as to the manner in which liability should be determined.
There are two primary considerations that should be taken into account.
First, will the extension of 1isbility (assuming the Commission decides
to extend liability) result in any considerable increase in the number
of actions against public entities. As pointed out subseguently, it is
not unlikely that waiver of immnity would result in only a relatively

few additional actions against public entities. BSecond, assuming that

there will be no substantial increase in the volume of litigation involving
public entities if immunity is waived, does the fact that a public entity
is invelved in the action Justify a special manner for debtermination of
liability? Are the courts doing a satisfactory job with respect to
present litigation involving public entities?

The answer to these questions will detefmine whether cleims should
be decided by an administretive body such as the Board of Control, a
guasi-~judicial body such as the Industrial Accident Commission, a Court
of Claims or the ordinary courts.

Of all deserving tort claims against federsl, state and
local governmental units, probably far more are paid todey
than are unpaid, degpite the persistence of the baslc doctrine
that the sovereign cannot be sued without consent.

This somewhat gtartling statement is based upon a survey
of the many methods, some rather subtle or concealed, of
collecting on tort claims against govermmental units; the
statement is not based upon or susceptible to proof, for no
one has collected statistics, and the limits of "deserving"
claims are far from clear. ZEven so, sovereign responsibility
for tart probably has already become the rule rather than the
exception,

True, the Federal Tort Clalms Act falls considerably short
of compensating all deseyving eclaimants. And the majority of
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the states have failed to enact general tort claims statutes
that go even as far as the federel act. Legislation imposing
liakility upon municipalities and other local units is less common
than legislation imposing 1isbility upon states. Furthermore,
such legislation as hes been enacted to broaden liebility of the
various governmental units has often been construed awsy by the
courts.

How, then, is it possible to say that far more deserving
claime are paid than are unpaid?

The answer is that the payment of tort claims by the various
govermmental units is governed only in part by general statutes
exemplified by the Federal Tort Claims Act., In addition to such
general statutee are (1) private laws enacted as a matter of legis-
lative grace, (2) special or limited public legislation, (3) indirect
liability through such means as insurance, subsuming tort claims
under constitutional provisions reguiring compensation for the taking
of property, indemnification of public employees, and (L) liability
of municipalities under the judge-made doctrine concerning proprietary
functions. [Davis, Governmental Tort Lisbility, 40 Minn. L. Rev. T51-
752 (1956).1]

()

John W, MacDonald, formerly clerk of the Rew York Court of Claims
and now Chairman of the New York Law Revision Commission, hae concluded
as follows:

2. The system of meking awards by specific legislative
enactment, as is done in Congress, or of conferring jurisdiction
in specific cases on a court or board of claims a5 was done in New
Tork prior to 1929, is undesirsble and ineffective.

3. Jurisdiction over suits against the state should he
conferred on a special state tribunal,
(a) because of the specialized knowledge it will acquire in
contract and land appropyristion ceses
(b) TDecause it does not subject the state as a defendant to
the prejudices of particular localities
{¢) because it insures a uniform point of view on unliquidated
damage cases arising throughout the state,

4. This tribunal should be a court, rather than an administrative
agency,with judicial powers, a court of record, of equal dignity
with the major court of original jurisdiction in private law cases
in the state.

5. The court so created should have a constituticnal, rather
than a legislative status.

6. The tenure of office and salary of its judges should be
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equal to those of the major couwrt of original jurisdiction in
private law cases in the state,

* * *

8., A means should be found to enable the state to settle,
below a specified figure, cleims made against it, upon which
liability mey be conceded. [9 Law and Contemporary Problems 280-1.]

Cn the cther hand, the advantages of an administrative system of
adjudicating claims have alsoc been pointed out:

There are certain advantages which are inherent in the
administrative system.

{a) Beceuse of the fmet that these boards cperate cn =
relatively continuous basis, claims may be presented and investigated
within a short time after they arise rather than only during
a limited pericd each biennium, az is the case under the legislative
method.

(v) Since these boards function the year around, they (espe-
cially the ad hoc type) have sufficient time to give each claim
adequate consideration. '

(¢} The same body hendles all claims. That Peature increases
efficiency and tends to produce uniform results.

(@) The board may be authorized to provide proppt payment.

{e) The sdministrative cost of the ex officio type of board
is negligible because in most instances the members perform their
duties without additional compensation. [State Bar Report,

Cleims Against the State, 32 Minn., L. Rev. 539, 545 (1548).]

It is apparent that there has been concern among vwriters end legislators
concerning the prejudices of particular localities. Hence, New York and
Illinois do not provide for determination of state liability in the
ordinary cowrts, dbut in a special court of cleims. No jury is provided.

In sddition, Illinois limits the recoverable damsges to $25,000. The
Federal Government permits suit in local federal courts, but does not
provide for a jury. Xentucky and North Carolins determine state liability
by their Industrial Accident Commissions; Kentucky does not permit recovery
for pain and suffering; and both Kentucky and. North Carolina limit
recoverieg to $10,000. (Ky. Rev. Stet. § Lk.070; N.C. Gen'l Stat. § 13-

291.) Apparently, under the Washington statute liability will be determined
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under the same rules that spply to acticns against private persons or
corporations.

There are a number of other questions involved in the manner of
determining liability. Professor Borchard has stated some of these
guestions as follows:

Should there be separate Acts for the administration of state
liability through a state board or court, and for municipal
liability to be administered by the city alone on its own respomsibility?
Is it feasible to Include both state and political subdivision in
one statute Yo be administered under the supervision of a central
state administrative board, with the gstate assuming some of the
lisbility of the smaell towns beyond a certain amount? . . . .

Shall a jury be permitied? In the administration of federal
and state lisbility, whether through admlnistrative channel or courts,
Juries are excluded. In the matter of municipal 1igbility, corporation
counsel from New York and Chicago regard the jury as a protecticn
against & possibly wesk judge and see no danger of exaggerated verdicts
because the govermment is a defendant.

Pain and Suffering. The Boston experience has led the Boston
investigators to recommend that this element of lisbility in
perscnal injury cases be eliminated., This iz justified on the
ground that pain 1s sn unknown and precarious element in damages and
that its exclusion would protect the city against exaggerated claims.
While everyone would protect the city against excessgive claims,
not all experts sgree that pain and suffering should be excluded as
an element of damage. Perhaps if the jury were eliminated it would
:ghyggec?ssary to exclude it. [9 Law and Contemporary Problems

-285,

Alsc involved in the manner of determination of liability is the
matter of the procedure for presenting claims. California presently
requires that claims be presented as a prerequisite to bringing an action
against a public entity or ageinst a public officer or employee on his
persconal liabiliiy. Californis provides for a preliminary audit of c1aims
againgt the State by the Board of Control and permits actions in the
crdinary courts bWy claimants dissatisfied with the action of the Board of
Control. This procedure imposes certain herdships on plaintiffs, for venue
appears to be in Sacramento, San Francisco and Los Angeles. (C.C.P. § 401;

Gov. C. § 651.) Clalms against local entities ere initlelly presented to
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local governing hoards and are eventuslly presented to local courts if
not settled. The Federal Tort Claims Act permits the heads of federal
agencles to settle claims under $2,500 (2B U.8.C.A. § 2672) and permits
the Attorney General to settle other claims, with the approval of the
court, after action is filed (28 U.S.C.A. § 2677 ). The Commission should
consider whether a statutory suthorizstion to settle claims is needed or
desirable. Moreover, the Commission may wieh to review the claims filing
requirements to determine if they can be improved.

Professor Van Alstyne points out in the portions of the study
¥ou have already received that a number of public entities may be immune
from liability not because of a lack of substantive 1liability but because
of the lack of consent to suit, See pages 5 to 30 of Study. It mey be
pessitle to teke care of this matter by a genersl statute providing

consent to suit for all public entities.

PAXMTIIN OF LIABILITY

The problems involved in enforeing the liability of govermmental

entities and the expense involved must also be considered by the Commission.
In the Study (pp. 258-272), Professor Van Alstyne collects a group

of statutes that relate to the legal capacity of governmental entities
to pay Judgments. Some entities are merely authoriged to expend funds
for damasges "incurred through the negligent conduct" of entity personnel.
Scme entitles have no independent fund raising authority and are dependent
upon appropriations by other agencies for thelr financial rescurces. The
ability of such entities to pay large Jjudgments may well be doubted. There

are other debt limitation provisions that cest doubt on the ability of
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certain entities to satisfy Judgments. Scme entities have tax rate
limitations.

The Legislature has met some of these problems in the past by
permitting the payment of judgments in installments or the igsuance of
bonde that are repayzble over a pericd cf years.

The Commission should determine the availability and cost of
commercial insurance and should, perhaps, consider the desirability cof
State assumption of certain excess liabilities. A large judgment might
be of no great concern to a large county or city, but could easily bankrupt
a county or city of 400 population

Of course, the Commission must consider the extent to which a waiver
of immunity will impose additional expenses on governmental entities.
Professor Borchard has indicated

that possibly five sixths of community tort liability is slready
covered by the statutes or judicial law . . . . The gaps to

be filled by an extension of tort lisbility would involve

mainly wheat has been known as governmental activity, namely,

police and fire administration, recreatlon and public education,
public health and hospitalization, transportation facilities

iike airports, and similer public services. [9 Law snd Contemporary
Problems 282, 264 (1942).]

In Califdrnia, most lisbility arising out of educational sctivities
has already been assumed. Many of the remaining "gaps" are filled
by the assumpiion of personpel liability by the employing entities--either
by essuming responsibility for judgments against persomnel or by providing
personnel with insurance. Hence, it is not unlikely that waiver of
immnity will actually result in little additional cost to the prinecipal
public entities,

Judge David, in a recent article in the U.C.L.A. Law Review, after
pointing out that municipal liability in Los fngeles for motor vehicle
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and other claims for the year 1956-57 represented .0083 % of the total
agsessed valuation and .00145% of the total general fund budget, concludes:
It is obvious that the day-to-day liabilities in this large

c¢ity to not support the premise that tort immunities are needed to
protect its financisl structure, and to permit it to discharge the
basic necessary and convenient municipal functions. Ancother St.
Francis Dam disaster, or something of like magnitude, would bring
about fiscal problems. ([David, Tort Liability of Local Government,
6 U.C.L.A. L. Rev. 1, 1k (1959).]

The amount of awsrds of the New York Court of Claims "doee not exceed
even one percent of the state budget.” (9 Law and Contemporary Problems
at 280.)

Chapter 1404 of the Statutes of 1961 provides that claims may be
filed for causes of action arising after the date of the Muskopf decision
but that no action can be mainteined on such claims until after the 1963
Session of the Legislature. One purpose of this provision is to obtain
figures indicating the cost o the State of the waiver of sovereign
immunity. Judge David's article, though, indicates that

One thing seems certain; that in terms of the amount demanded
upen the c¢laim, and in the prayer of complaeints filed, the bulk
of claims are grestly overvalued. [6 U.C.L.A. L. Rev. at 13.]

Figures he has collected from the Los Angeles City Attorney's office
indicate that for the year 1957, the ratio of payment to the amount claimed
upon claims (cther than vehicle claims) settled before suit was 2.8%. The
ratio of payment to the amount cleimed upon claims settled after suit was
h.5%, 11% of the claims and suits filed were dismissed (the amounts
claimed were not stated in the article), In litigated cases, the ratio

of awards to the amount claimed was 3.4% in jury cases, and 1.6% in

non-jury cases. In motor vehicle cases, $1,221,012 was claimed {including
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both litigated and non-litigated claims) and a total of $108,160 was
paid in satisfaction of all claims. The ratic was 8.9%.

The Commission may wish to consider procedural devices for the

payment of judgments. In regard to New York, John MacDonald reporis:

There is no way possible to estimate the amount of awards of the

Court of Claims during a prospective fiscal year. Hence the budget
bill of the state carries s lump sum appropriation annually for
Judgments of the Court of Claims, Invariably the amount of the
Jjudgments have exceeded the appropriation. When the smount
appropriated is exhausted, the Comptroller purchases the judgment,
thus paying the claimant, as an investment for the ginking funds
of the state pursuant tc law, and when a new appropriation is
available, these sinking funds are reimbursed with interest as
allowed by law when computing interest for the payment of judements.
This procedure meets effectively the problem of enforceabllity
of a judgment against the state, since payment by this method
may be compelled by the claimant,, whereas no remedy could be
availeble to a judgment creditor to compel an approprietion.[9
Law and Contemporary Problems 279-280.]

Kentucky law requires the Commissioner of IFinance to draw warrants
upon the funds of the agency against whom the award is made. The
administrative costs of determining the claims are alsc charged to the
agencies upon a pro ratas btasis, In California, present prectice calls
for the Centroller to &raw his warrant upon appropriated funds or upon
special funds for the payment of judgments on vehicle claims. The Controller
is also required to draw his warrant to pay any other judgment if a
sufficient appropriation for psyment exists. Judgments upon other claims
are reported to the Legislature at each session so that an appropriation
mey be made for payment.

There are undoub:edly other procedural devices for ensuring the

payment of Jjudgments which the Commission may wish fo congider.

The foregoing are some of the problems the Commission willl encourter




T\'\w in its consideration of the doctrine of sovereign immumity. They will
undoubtedly be discussed in considerably more detail in the portions of
the Study yet to be received.

Respectfully submitted,

John L. DeMoully

Executive Secretary

Jozeph B. Harvey

Assistant Fxecubive Secretary
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