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#46 August 16, 1961 

Memorandum No. 37(1961) 

Subject: Study No. 46 - Arson 

A copy of the research study on Arson prepared by Professor Packer, 

our consultant on this study, is attached. 

Attached to this memorandum as Exhibit I (pink pages) is a draft 

statute relating to arson. This statute is the same in substance as 

the statute proposed by the consultant in his study. It has been revised 

to make a few technical changes and to put it in a form suitable for 

consideration by the Commission. 

Attached to this memorandum as Exhibit II (yellow pages) are the 

consultant's comments relating to the draft statute. These have been 

revilled to conform to the statute set out in Exhibit 1. 

We do not plan to discuss the research study at the meeting. However, 

a careful reading of the research study prior to the meeting will provide 

you with the infomation pertinent to the policy matters that are presented 

by the draft statute. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 

-------------------.-.-.. -~ .. - ... --



August 15, 1961 

EmIBIT I 

SUGGE9l'ED LmISLATION 

Material which i8 thOUSht to rai8e queltiCD8 of polley for the C0lllD18Sion 

is underlined. 

Sections to be added to the Penal Code: 

441. Any person who wll:l'Ully and unjustifiably burns property of the 

value of twenty-five dollars or more is guilty of arson which is plUlishable 

by 1m;prisonment in the state penitentiary for not le8s than one nor more than 

ten years. 

l~. Any person who, in coam1tting arson, consciously disregards a 

substantial risk that his conduct ~ Jeopardize human life or result in 

property damage in excess of .5,000 is gullty of aggravated arson which is 

punishable by imprisQ!llllSllt in the state penitentiary for not les8 tbaIl two 

nor more than twenty years. 

449. (a) Eridence that a buIIIaIl being was inJured or killed as a 

result of the cOllllll1ssion of arson by a:a:t parson CCD8titutes prima facie evidence 

that such person consciously disregarded a substantial risk that his conduct 

might Jeopardize human life. Elridence that as a result of the cOlllllliss~.on of 

arson by aD,Y person property damage in excess of ."OOO.occurred cOllStit~el! 

prima facie evidence that such person consciously disregarded a substantial 

risk that his conduct might result in property da!age in excess of $5.000. 

(b) The introduction of such prilns. facie evidence puts ~b,e. 

defeJldant the burden of produc1ng evi£,!nce that his conduct d~d. not constitut.e 

awavated arson but does not shift the burden of persuasion. 
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450. (a) •. If a person burns his own prOpe~, his conduct is Just1t1a.bl.e 

it he did not consciously disregard a substantial risk [(II' ''was not neil1§yt 

in tailing to toresee"l that injury to h1lllllll1 lite or dlllllB6l' to the property of 

others might result from his conduct and it his intention was not to defraud an 

insurer. 

(b) It a person burns the property of anothe; his conduct is jueti-

t1able: 

(1) If he acted at the 41rection or with the express consent ot one 

whom he reasonably believed was entitled to give such direction or consent and 

if the j\tSt~.f1cation provided by subdiVision (a) ot this section exists; or 

(2) If he reasonabll believed his conduct to be necessary to avoid harm 

to himself' or another and it the harm sought to be avoided by his conduct is 

greater than that sought to be prevented by denouncing arson as a criminal offense. 

statutes to be repealed or amended: 

Repealed: Sections 44711., 4lI8a, 449&, 45Qa." 600, 600.5 

44,a7--AB¥-pe .... -wBe-villfHl1y-aai-aali.ie¥s~~ ... s-'i.8-~e-er 

B¥Fae-8F-8aY8e.-$.-Be-.~'-e.-yae-ai4.,-eewa.el.-•• -pp3e¥Pe8 

$~-~iBa-"-aay-~F8ilep-•• aekr-88-ieIiBei-4B-£ee$ien-'J'-e'-tke 

VeRiele-Qeie,-8F-aay-ivellta&-aeu.,-ep-aay-ki$ekes,-sae,,-88Ps, 

s~a81e-8F-"ae.-elAkeu.-$lIa1i-ie-)U'eel-~ke.8ef,-ep-ge,+e:a,'~ia'3-';;" 

.p-ai6e4B!ag-~a8."e,-wBe$keF-tae-"8~-"-kiaself-op-o~ 

aa"keF,-Ikal1-\e-gYil$y-el-aps .. ,-aai-~-•• ~ie$ieB-tkep8e:, 
•• -.eat8.e8'-~e-~ke-peai$eatiaPy-t8F-B8~-lese-$BaB-~we-e.-Eewe 

~aaa-2Q-1·lU'h 
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44ia~--Asy-pepse~-wke-wi~-aaa-aalie!~ly-se~8-'i.e-~e-e. 

&tiPR8-ep-eaa8e8-~e-ee-&~i-ep-wae-a!i8T-e.~se18-QF-~pe.QPeG-tk8 

&~~g-et-aay-&8PBT-8*aeleT-&8Face-QF-e~BeP-&v!liiBg,-va.tk •• 

*ae-,pepe~y-ef-k!maelf-ep-ef-8Be*BePT-B~-a-~8Fesl-ef-a-Qwell~ 

keaset-ep-aay-sa~1-s~QFehsaeeT-wapeae~eT-'ae*QFY7-aill-eF-etkQF 

&~~~7-vae~ep-*ae-,p~~y-ef-kiasel'-ep-9f-8BetBeFt-eF-aRY 

ek~ek7-mee*!Bg-8s~J-ee~kev8eT-Vep~-Be~eT-ee8selT-~a!1-ep 

~aep-J~&lie-e~Bg-QF-aay-~velie-9pii8et-skall1-~eB-eeH¥i-*ieB 

*aepeef7-~-88B*8BeeQ-*e-*ke-p&Bi~eB~iBPy-'QF-Bet-le8s-~kaB-8BS 

SF-MePe-*kaB-*«B-ye8FSy 

449a.--Asy-'eFB8B-wBe-willfvlly-aai-aal!eie~~-8e\8-'lPe-*s 

ep-98pB8-8P-ea~e8-te-8e-Byzaei-eF-wke-8iQ81-eeWB&818-eF 

ppee~e8-*ae-~iB8-e'-aey-~P8ek,-eeek1-eFiB7-piek-8P 

s*eek-e'-~T-e8PB7-wBea~,-ea*s7-&8Fley-8P-etkep-8Pa!R-ep 

vegetaale-ppeiast-ef-aay-kiRAt-8P-aey-'ieli-sf-s*8BiiBg-kay-sP 

8PaiB-e'-aay-kiBit-8P-aay-,ils-ef-eea11-vsei-ep-~kep-f¥elt 

8P-aey-p~e-e'-plaaks7-&eaPis7-~.ts7-P&!l8-8P-e*ksp-l¥a&ePt 

ep-aay-8tpes*eaP1-pa!lway-e8F7-8kip7-&ea*-ep-e~kep-watepe .. " T 

aatem&B!le-8P-~kep-m~8P-vek!elet-ep-&ay-s*kep-pepsSBel 

,.~eF5Y-Be*-Bepe!R-~eifieally-aemei-eKeep*-8-* .. !lep-e88eB 

a8-ief!Rei-!R-gee\i8B-'3,-ef-*Bs-Vekiele-~eiet-~8aeB-ppepe~y 

Betag-e'-*ke-valwe-et-~eBty-five-ie!l&p8-~$2;~-aBi-tke 

PP8Pepty-sf-8Bet8sp-pep8eB~-ska!l-~eB-eeBvietieB-*B&PeefT-8e 

8eBteBeei-te-tke-peBiteBtiaFy-'ep-Bet-less-tkaR-SBe-Bsp-aepe 

tk&B-tkPee-yeaPs. 
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4;ga~--ABy-pepe8B-wBe-Yil~-aa'-Yi~B-~eB~-~e-!Bd~-ep 

iefpa~-~ae-iBB~ep-se~B-f!pe-~e-ep-B~-8P-ea~eS-~e-Be 

8~ei-ep-wBe-8!ieT-ee~eels-BP-JPeewpeB-~Be-B~BiB8-Bf-aay 

8eeae,-w&pee7-EepeBa8iiBe-ep-e~BBP-eBa~~elB-ep-JepeBRal 

JPBJB~y-ef-aay-~!Ra,-vae~aep-~ke-JPBJB~y-e#-AiEsel#-ep-Bf 

8RB~Bep7-vBieB-sBall-a~-~ae-~ime-Be-iBB~ei-9y-aay-pepseR 

BP-eep)BPa~ie.-agejRe~-leBB-ep-iaEa88-~-f!pe,-BBall-~BR 

eeRvie~ieR-~aePeef7-BB-BeR~e.eei-~B-~ae-JBRi~eR~!aPy-#BP 

B~-leB8-~k8R-BRe-RBP-EBPe-~BaR-five-yeAP8. 

'OO.--~pY-p8PSeR-VBe-wilf~-8R'-aalieiBQBly-9~e-8EY 

Bpi48B-QXeee4iR8-iR-valye-fi~y-iel1aPs-~$,Q~7-9P-aRY-B~pye~QPeT 

~aev-eRe47-veBsB17-ep-Beat7-R~-tBe-BY9de~-ef-spsBR1-ep-aay 

~BRt7-ep-aay-staek-Bf-~-ep-8paiR-BP-8~paV-ef-aay-~iR'7-BP-aay 

pile-ef-Balei-Ray-ep-8tpaw7-BP-8EY-pile-ef-Je~~ees,-ep-BeaRB7 

9P-Ve88taBles7-ep-JPei~ee7-ep-fpyi~-ef-aay-kiaa7-v~Bep 

8aekei7-gexei7-epa~ei7-ep-R~7-BP-aRY-feRee7-ep-aRY-pailPeai 

eSP7-1~geP7-eepiweeQ7-pailPeaS-tie87-tele8PaJR-BP-~lAJa9Re 

peleB7-BP-8kakes7-ep-QRy-~Qle-laR4-ep-fea~-8PeYR4-ef-~as-val~s 

Bf-~ve~y-f!vs-iellaPB-~$2,~-ep-9Yep7-Ret-~Be-ppeps~y-sf-8Qsa 

Jep88R-!8-PQRisaaBle-9y-imppi8eameat-iR-tRe-B~ate-ppisBR-fBP 

Re~-le8S-~BaR-eRe-yeSP7-Rep-mepe-~BaR-lg-yeSP8. 

'QQ.S.--~epY-pePSBR-vAe-vi~-aRi-aaliei~sly-B~B-8aY 

gPsviBg-BP-B~aRiiRg-gPaiBT-gPa8B-BP-~pee,-ep-aRY-gpasBT-fBPeB~7 

wBeiB7-~imBep7-BP~a-eevepei-laRi7-ep-Bla8kiag7-ey~evBP-laRi, 

Be~-~ae-ppepe~y-ef-Byea-pePBBB-is-JQRiBBaBle-By-'-Ppi8eamBR~ 

iB-~ae-B~a~e-JPiseR-fep-RBt-leBB-tAaa-eRe-yeSP7-Bep-EBPe-tBaR 

lQ-yesps. 



Amended: Section 45la should be amended to read as follows: 

Any person who wilfully and. aaUei:elis&y unjustifiably attempts 

~e-e~-fiPe-~e-ep-a~~~s to burn prgperty of the valueof twenty-five 

dollars or more or to aid, counsel or procure the burning of uy 

ef-~ke-eQi~~8-ep ~ property~ BeR~ieBei-!&-~ke-fepegeiRg-se~i88sT 

or who commits any act preliminary thereto ,. or in furtherance 

thereof, shall \iJeB-eeBvi~~eB-~kepeef, be sentenced to the 

penitentiary for not less than one nor more than ~we ten years 

or fined not to exceed one thousand dollars. 

The placing or distributing of any flammable, explosive or 

combustible material or substance,.-ep-uy-aev~ee in or about 

a&y-&\i~ilBg-sp ~ property far the purpose of.Bek~i~eQ-!&-~ke 

f~peg8~B8-See~i&RS-iB-aR-8PPaBgeme"-ep-JP8Japa~ieB_wi~k_'''eB~ 

~e-eveB~~Y wilfully and mal~ele\ie&y unjustifiably se~-flpe-~e 

8.-\~-Seaa,-8P~e-JF8e~e-'k8-8s •• ~"~-.S-8. burning ~ 

property 8.-.... _ shall,,48P-1;ke.1'1QI]I8SS.-S'-'I;AH-ett1i constitute 

an attempt to burn such eldoMlll8-u property. 

Section 189 should be amended to read as follows: . 

All. murder which is perpetrated by means of poison, or lying 

in wait, torture, or by any other kind of wUful., deliberate, 

and premeditated killing, or which is committed in the 

perpetration of or attempt to perpetrate aggravated arson, 

rape, robbery, burglary, mayhem, or any act punishable under 



Section 268 is murder of the 1'1rst dea;ree; and all other 

kinds of murders are of the second degree. 

Section 644 should be 8111ended as follows: 

(a) Every person convicted in this state of the crime of robbery, 

burglary of the first degree, burslary with explosives, rape with 

force or violence, asgravsted arson 8s-ieIiRei-~-iee\!8R-44Ta-e' 

"likis-eeie, murder, assault with intent to commit murder, train 

'Wrecking, felonious assault with a deadly weapon, extortion, 

kidnaping, escape from a state prison by use of force or 

dangerous or deadly weapons, rape or fornication or s~ or 

carnal abuse of a child under the e.ge of 14 years, or any act 

punishable under Section 288 of this code, conspiracy to cOllllll1t 

any one or more of the aforementioned felonies, who shall have 

been previously twice convicted upon charges separately brought 

and tried, and who shall have served separate terms therefor 

in any state priSon lIZld./or federal penal. institution either in 

this state or elsewhere, of the crime of robbery, burglary, 

burglary with expJ.os1ves, rape with force or violence, aggravated arson, 

murder, assault with intent to cOllllll1t murder, grand theft, 

bribery of a public offiCial, perjury, subornation 01' perjury, 

train wrecking, feloniously receiving stolen goods, felonious 

assault with a deadly weapon, extortion, kidnaping, IDIIiYhem, escape 

frOlll a state priSon, rape or fornication or sod~ or carnal abuse 

of a child under the age of 14 years, or any act punishable under 

Section 288 of this code, conspiracY to commit any one or more of 

the aforementioned felonies, shall be adjudged a habitual criminaJ 

-6-



, 

and shall be punished 'by 1mprlsOllDlent in the state prison for 

Ufej 

(b) Every person convicted in this State of the crime of 

robbery, burglary of the first desree, burglary with explosives, 

rape with force or violence, aggravated arson aa-u'Uiel-iIoR 

geeUea-441a-el-iikil-eMe, murder, assault with intent to cOllllll1t 

murder, train wrecking, felonious assault with a ~ weapon, 

extortlon, kidnap1ng, escape from a state prison 'by use of force 

or dangerous or deadly weapons, rape or fornication or sodc:ilt;y or 

carnal abuse of a child under the age of 14 years, or t.'IIY act 

punishable under Section 2B8 of this code, conspiracy to cCllllllll1t 

t.'IIY one or more of the atorllJllentioned felon:l.es, who shall have 

'been prev:l.ously three times COl'IY':l.cted, ~on charges separately 

brousJrt and tried, and who shall have served separate terms 

therefor in t.'IIY state prison and/or federal penal. institution, 

eitber in this State or elsevbere, of the crime of robbery, 

burglary, burglary with explosives. rape with force or violenc., 

!E'!vated arson, murder, assault with intent to cCllllll1t lIIUZ'der, 

grand theft, br:l.bery of a public off:l.c:l.al, perjury, suborDation 

of perjury, train 1Il'eelt:Lng, felon:l.ously rece:l.v1ng stolen goods, 

felonious assault with a deadly weapon, extortion, kidDap1ng, 

~, escape frOlll a state prison, rape or fornication or 

sodalQr or carnal abuse of a child UDder the see of 14 years, or 

any act punishable under Sect:l.on 2B8 of this code, conspiracy to 

cCllllllll1t a:rq one or more of the aforementioned felonies, shall be 

adjudged an habitual criminal and shall be punished b7 1D!prisonment 

:l.n the state prison for llfe; 
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(e) Provided, hOWever, that in exceptional cases, at any time 

not later than 60 de.;fs atter the actual c~ement of ilII:prisOl3lllerlt, 

the court 1JS:1, in its discretion, provide that the defendant is not an 

habitual crim1nal, and in such case the defendant shall not be subJect 

to the prOVisions of this section or of Sections 3047 and 30118 of this 

code; 

(d) Both1n& in this section shall abrogat& or affect the punisblllent 

by death in any and all crimes now or bereatter punishabl.e by' death. 

Section ~203 shoUld be ameMed lIS follows; • . . 
After the conviction by plea or verdict 01' sutlty of a public 

off&n8e not amount1ne; to a tel.any, in cases where discretion is conferred 

on the court or any board ~ commiSSion or other authority as to the 

eXtent of tbe punishment, the court, upon appl.ication of the defendant 

or of tbe people or upon its own motion, ray slllllllartl.y deW probatiCl1, 

or at a time fiXed may hear and determ1ne in the presence of tbe defendant 

the _tter of probation 01' the de1'endaDt and the conditions 01' sucb 

probation, if granted. If probation is not denied, and in every 

tel.any case in which the defendant 1s el1&1bl.e tor probation, before 

any Judgment is pronolDlcsd, and whether or not u 8fl)licatlon for 

probation has been made, tbe court must illalediateJy rafer the llattsr 

to the probation officer to investigate and to report to the court, 

at a specified time, upon the cirCUlllStances surronllil1na: the crime and 

concerning the detendant and his prior record, which ray 'be taken into 

consideration either in eggre.va,tiCll or lII1tipUon of puniabmlnt. The 

probation officer lIIU8t thereupon IIIIIke an 1nvestia:ation of the c1rc1DStances 

aurrouDdinc the crime and • of the prior record and history of the 



• 

, ,~ .,' 

detendant, must make II written report to the court ot the facts found 

upon sUl!h 1nvest1ptlon, and must accc::apauy sald report with his wrltten 

;-ecOlll!lelldations, includill8 his recOIIIIIIendations as to the granting or 

witbholdill8 of probation to the defendant and as to the conditions of 

probation if it shall be aranted. The report and recCllDlllendations must 

be made avaUable to the court and the prosecutill8 and detense attorne;ys 

at least two days prior to thet1me fixed by the court for the hearill8 

and determination of such report and must be tUed with the clerk of the 

court as a record in the case at the time ot said hearill8. By written 

stipulation of the prosecutill8 attorney and the defense attorney, tUed 

with the court, or by oral stipulation in open court made and entered upon 

the minutes of the court, the time within which the report and ret'''''''''"J!da

tions must be lIIIde available and tUed, under the preced1Dg provisions 

ot this section, IIIIIY be W&ived. At the time or times fixed by the cQlrt, 

the court must hear and determine 'INch application, if one has been made, 

or in any case the suitabUity ot probation in tile particular case, 

and in connection therewith IllUst consider any report ot the probation 

otiicer, and must malte eo statement that it has considered such report 

which must be tiled with the clerk ot the court as a record ln the case. 

If the court shall determine that there are circumstances in mitiption 

of punisbment prescribed by law, or that the ends of justice would be 

subserved by granting probation to the defendant, the court shall bave 

power in its discretion to place the defendant on probatiOD. as hereinatter 

provided; if pmbation is denied, the clerk of the court must torthwith send 

a copy ot the report and recOl!llllendations to the Department of Corrections 

at the prison or other institution to which the defendant is delivered. 
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In ef'Iery lII1sdemeanor case, the court may. at its option refer the 

matter to the probation of':ficer for investigation and report or s~lly 

deny probation or summarily grant probation. 

The Lep.slature hereby expresses the policy of the people of the 

state of caJ.itornia to be that, except in unusual. cases where the 

interest at justice demands a departure frCllll the declared ~iCY, no JIIC1ge 

shall grant probation to any person who sbaJ,l have been cCIDYicted of 

robbery, burglary or ..",,,.ted 8I'son, and who at the tUlle at the 

perpetration of said crime or any of them or at the t~ of his arrest 

was himself armed with a deadly weapon (unless at the t1lle he had a lavfUl 

right to carry the same), nor to a defendant who used or attemp\led to use 

a deadly weapon upon a huIIIe.n beina in connection with the perpetration 

of the crime of which he was convicted, nor to one who in the perpetratl. on 

at the cr1me of which he was convicted. w1lf'ul.ly inflicted. great bodily 

injury or torture, nor to any such person unless the court sh82l be 

satisfied that he has never been previously convicted. of a felony in 

this state nor pref'liously convicted. in any other place of a public 

offense which would have been a 1'el.on;y if cOllllll1tted. in this State. 

Probation IIball not be granted to any person who ahall have been 

convicted of burglary with explosives, rape with force or violence, 

murder, assault with intent to c~t murder, attempt to caam1t :murder, 

train wrecking, k:L4naping, escape from a state priSon, conspiracy to 

cOllllll1t any one or more of the aforementioned. felonies, and who at the 

time of the perpetration at said crime or any ot them or at the time 

of his arrest was h1m8elf armed with a deadly weapon (unless at the time 

he had a lawtul right to carry the same). nor to a defendant who used 

or attempted to use a d.eedJy weapon upon a huIIIe.n being in connection 
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with the perpetration of the crime of which he was convicted, nor to one 

who in the perpetration of the crime of which he was convicted wil.fulJ.y 

inflicted sreat bodily in.ll1l7 or torture, nor to any defendant unless 

the court shall be sat1afied that he has not been twice previously 

couvicted of felony in this State nor twice previously convicted in any 

other place or places of publ.1c ottenses which would have been felonies 

it cOlllD1tted in this Statel nor to any defendant convicted of the cr1lle 

of burgJ..ar;y witb expl.osives, rape with torce or TiO'''nce, aurder, attlQllPt 

to cOlD1t murder, assault with intent to cOllllll1t murder, train wrecking, 

extortion, k:1dDa.p1Ds, escape from a state prison, violation a£ Sect10ruJ 

286, a88 or a88a of this code, or conspiracy to cOlllD1t any one or more 

ot the aforesaid felonies, unless the court Ihall be sat1at'1ed that he 

has never 'been previousl7 cOllVicted of a felctlir in this state nor 

previously convicted in other place a£ a pulll1c ottense which would 

have been a felony if cOlllll1tted in this state; nor to any defendant unless 

the court shall be satisfied that he has lHJ\I'eI' been previously convicted 

of a felony in this State nor cOllVicted 111. any cther place of a public 

offense which would have been a felony 1t cOllllll1tted in this State and at 

the t:l.llle of the perpetration of said previous ottense or at the time of his 

arrest for said previous ottense he vas h1IBself armed with a deadly weapon 

(unless at the t 1lIIe he bad a lavf'ul l'iSht to ca.rry the same) or he 

personally used or attem;pted to use a deadly weapon upon a huma.n beiJIS 

in connection with the perpetration a£ said previous offense or in the 

perpetration of said previous ottense he w:lJ.f'ully infl1cted sreat bodily 

in.l11l7 or torture; nor to any public ofticial or peace ott1cer ot the 

State, county, city, city end county. or a£ his publ.ic ottice or emplo7-

ment, accepted or gave or offered. other political subdiviSion who, 



• 

iD the discharge ot: the duties to accept or give any bribe or embezzl.ed 

public 1IIOney or was guilty ot: extortion. 

No probetioner sball. be released to enter another state of: the 

united States, unless and until his case has been ret:erred. to the 

California Administrator, Interstate Probation and Parole CClllpacts, 

pur.uant to the Uniform Act t:or Out-ot:-state Probationer and Parolee 

Supervision. 

In those cases in which the defendant is not el1eible for probation, 

the judge may in his discretion refer the matter to the probation omcer 

for en inve-st1ption ot the facts relevant to sentence. The probation 

otf1 car IllUSt thereupon make an investigation of circ1.llllStances surroulJ/l1 Dg 

the cr1lllie and the prior record and history r;tf the detendant and make 

a written report to the court of the :tacts found upon such investigation. 

Statutes Unaaellded but Atf'ected 'by the !'ro;posed Re.v1s1on:. - . 

548. Every person who w1lful.l.y burns or in any other manner 

1Jljures, destroys, secretes, abandons, or disposes of any property which 

at the time 1s insured against loss or damage by tire, or theft, or 

embezzl.ement, or any casualty with intent to defraud or prejudice the 

insurer, whether the S811111 be the property or in the possession at such 

person or e.ny other person, is punishable by imprisOIlIIent in the state 

prison tor not less than one year and not more than ten years. 

ll150. At least 15 d~s prior to the release ot a person convicted 

of arson trOll!! an institution under the Jurisdiction of: the Department of 

Corrections, the Director 01' Corrections sball. notify the state Fire 

Marshal and the state Bureau of Criminal Identification and Imrestlgation 

in writing. The notice shall state the name ot: the person to be released, 
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the county in Wbich he was convicted and, :1.1' known, the cow:rt;y in Wbich 

he w1ll reside. 

11151. Witb.1n tive days after release of a person convieted 

ot arson from !Ill institution under the .1uri~iction of the Department 

ot Mental U;ya1ene, the Director ot Mental U;ya1ene shall send the notice 

provided in Seetia!. 11150. 

11152. Upon receipt at a notice as provided in SectiOlll 11150 

fir 11.151, the state Fire Marshal shall notify all regularly orsanised 

tire departlllents in the county in vh1ch the person vas convicted and, 

it knoWn, in the county in vh1ch he is to reside and the state Bureau 

of CrImina' Identification and Investigation shall notify all police 

depa:rtaents and the sheriff in such COUDty or counties. 
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EXHIBIT II 

CCHIENTS ON SUOOEmED LEGISlATION 

1. '!'be Pr911erty Protected. The dra.:1't depart s from the current 

statute in abandoning any attempt to particularize about the nature 

ot the property protected. The point that ''property'' in<:l.udes every

thing of value subJect to ownership, both real end personal, is adequately 

made in the definitional section ot the Penal. Code. See subdivisions 

10, II end 12 of Section 7. Enumeration ot specific kinds ot property 

at best merely reiterates what has already been said more concisely by 

general. definition end at worst creates unnecessary quibbles about 

Wether an omitted kind ot property is meant to be the subject ot arson. 

'lhe underly1Dg assumption is that no reason of policy sugests singling 

out allY kind ot property tor exemption from the protection attorded by 

the arson statute. If that assumption is correct, it seems s1m;ply a 

IDILtter ot good. dra1'tSlllaIlShip to formulate the subject of' the statute 

in the broadest and. most concise terms pOSSible. 

'!'be draft doss not 1nit1ally distinguish between one's own 

property and that of' another. 'l'bis problem is more appropriately 

handled by dittererxtiating circumstances of justitication according 

to the distinction in ownership. See proposed Section 450 of' the 

dra.:1't end the accompanying COIIIIIIelltS. 

'!'be de minimis provision in italics in proposed Section 447 is 

based on present laY. It reters, ot course, to the value of the 

property attected, not to the extent ot the damage done. It is 

arguabl.e that trivial burnings ID8iY be more appropriately treated 
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under the ma.licious mischief' statute. On the other hand, the-use of' 

f'ire is alW8iYS potentially dangerous and the provision ~ single out 

persons who shou1d be corrected. On the whoJ.e, it may be preferable 

to omit this de minimis provision. 

2. The Act. The draft retains the verb presently used in the 

statute, eliminating the redundant "or sets fire to." The term 

"burns" has a well-recognized meaning both under the statute and at 

caaunon law. "Sets f'ire to" is a recent 1Jqportation into the 

Cal.1t'ornia statute, Which apparently adds nothing to the definition 

of the act. The llmguaae of the present statute ". • • or causes to 

be burned or who aids, counsels or procures the burning • • ." is 

emitted on the ground that it is a needless repetition of principles 

of accessorial liability laid down elsewhere in the Penal Code. See 

Sections 30-31. 

3. Culpability Requirements. The term "wil.fully" bas been used 

instead of the more nearly precise "knowingly" because it COlJ1lDonly 

appears in the Penal Code and should not create any problems of 

construction in view of subdivision 1 of Section 7. It relates, as 

the Code's definition makes clear, only to the actor's awareness of 

the nature of his act, not to his motive. In this respect, no change 

is made in present law. ''Unjustifiably'' is substituted for "maliciously." 

As. has been pointed out earlier, the concept of malice is useful only 

f'or differentiating between the motive for burning one I S own property 

and the motive for burning the property of others. It seems desirable 

to make that differentiation directly, rather than obliquely as under 

present lay. ~e differing circumstances of justification are spelled out 

in proposed Section 450. 
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4. Penalty. It seems des1rab~e to scale the penalties tor arson 

in proportion to the risk invo~ved and the actor's awareness at the 

risk, tor reasons previously discussed. It toll.ows that no distinctions 

should be based on the nature at the property. The present draft 

accepts the penalty made possible under present hw tor all burnings 

other than that at a dwelling. It lIIBil" be that this is too heavy a 

penalty tor burnings which do not involve the circumstances ot 

aggravation described in proposed Section 448. On the ather hand, the 

possibility ot probation will be lett open tor "naggravated arson. See 

infra, COIIIIIIent 10(4). The question of what penalty to prescribe is one 

of the most vexing in a piecemeal revision ot penal. ~aW'. That is par-

ticularly true in California, where the Legislature has adopted the 

:l.ndeterminate sentence but has nat attempted to rationalize or s1lqpl.ity 

the great diversity ot terms ot :lmprisOtWlel1t prescribed tor various 

ot'tenses. Whatever choice is made -- absent a general classitication 

scheme -- will be arbitrary. 

5. Arson. The term "arson" is retained although the conduct 

covered is broader than the camnon ~aw concept, on the theory that there 

lIIBil" be some deterrent efficacy in calling the ottense by a name that 

has traditionally been associated with a grave teloDY. 

6. Aggravated Arson. Proposed Section 448 attempts the task of 

scaling penalties directly in terms of the actor's perception ot risk. 

It seems c~ear that tire-setting which involves consciousness that 

lNman life lIIBil" be :Imperilled indicates that the actor lIIBil" need a more 

protracted period of' corrective treatment than 1i'OUld otherwise be the 

case. The question then becomes: what must the actor's perception be? 
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In terms of the Model Penal Code's analysis of culpability requirements, 
-

must he desire h\llDS.!l ;Ufe to be jeopardized? Must he know that human 

life will be jeopardized? Must he consciously disregard a substantial 

risk that human life will be jeopardized? Or must he merely disregerd 

a substantial risk of which he should be aware? Put more shortly, 

should the material elearent of risk to human life be satisfied by proof 

of the actor's purpose, knowledge, recklessness or negligence? Negl.igence 

can quickly be discarded. We are not dealing here with carelessness, 

however blameworthy it may be. We are dealing with some form of 

subjective awareness. The next question is, what form? PUrpose or 

intention seems too restrictive. The lav of arson should not have to 

focus exclusively on people who desire to bring about death through 
-. 

the use of fire. The law of homicide and the ancillary law of attempts 

and aggravated assaults more appropriately deal with people who use 

fire as a means to achieve the end of death or serious bodily harm. What 

we are broadly concerned with here is the actor whose pursuit of other 

ends is not inhibited by his subjective awareness that human life may 

be endangered by his conduct. He is a man who is so intent, for whatever 

unjustifiable reason, on burning property that he is willing to risk 

human life. The risk to life is not at the center of his consciousness 

but at its periphery. This is the actor whom the draftsman of the 

Model Penal Code would call "reckless" with respect to the risk to 

human life. If the analytic spadework embodied in Section 2.02 of the 

Model Penal Code were &]?ecif1cally set forth in the CeJ.iforn1a Penal 

Code, the use of' the word "reckless" would convey all that bas to be 

conveyed. Since it is not, this deficiency in the general part of our 

Code has to be remedied by spelling out the nature of the subjective 

-4-



c 

c 

awareness involved. That is the import of the words" .• consciously 

disregards a substantial risk . . • ." 

Under this formulation, one who has a higher degree of culpability 

with respect to the risk would also be guilty of aggravated arson. One 

who desires to jeopardize human life or who knows that he is doing so 

Is, at the least, consciously disregarding a risk. This inelusion of the 

higher degrees of culpability would be explicitly brought about by 

Section 2.02(5) of the Model Penal Code. Perhaps the point should be 

spelled out in the present draft, but it is thought to be necessarily 

implied. 

A question of some difficulty is whether the conseious disregard 

of a risk of widespread property damage should also constitute a cir

cumstance of aggravation. If no disregard of a risk to life is involved, 

should the actor who consciOUSly creates a risk to $100,000 worth ot 

property be distinguished from one who creates a risk to $100 worth 

of property? It can be argued that the risk of widespread property 

damage alJnost always involves a risk to life and that therefore the 

additional proviSion is likely to be redundant. It is also difficult 

to draw e:ny kind of meaningful line with respect to the me.gnitude of 

ttJ,e apprehended risk in terms of dollar values. In view of the 

California indeterminate sentence system and the large measure of 

discretion which it leaves to the Adult Authority, it may be preferable 

to omit differentiations in sentence, such as this one, whose relevance 

is not entir.ely clear. The question does not seem to be free from 

doubt, and the formulation with respect to property damage is submitted 

tor consideration without a recommendation. 
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Under the language of the draft, arson, under proposed Section 

447, is a necessarily included offense within the greater offense of 

aggravated arson. In other words, one cannot be convicted of aggravated 

arson unless the proof establishes that he wilfully and unjustifiably 

set fire to property. B,y thus limiting the statutory scheme to two 

offenses, one of which is necessarily included within the other, the 

problems of double jeopar~ which inhere in the present formulation are 

reduced to a minimum. 

The penalty suggested is the same as that now prescribed under Section 

447a. It has been used here on the assumption that the framers of the 

1929 statute were defining a penalty for conduct creating a risk to 

human life, which is the objective sought to be attained in a more 

direct fashion by the proposed offense of aggravated arson. The remarks 

made in Comment, supra, with respect to the difficulty of fixing a 

penalty apply with equal force here. 

7. Proof of Aggravation. It may be objected that focusing 

attention so heavily on the actor' 6 state of mind creates difficulties 

of proof for the prosecution. It may also be objected that some 

significance should attach to the harm actually caused, as opposed to 

risks perceived by the actor. Both of these points deserve recognition, 

although they do not, properly viewed, make a case for the abandonment 

of culpability requirements as the central consideration in framing 

penal legislation. If life is actually jeopardized, or if property 

values are actually reduced, that bears importantly on a judgment as 

to whether the actor perceived a risk that those consequences might 

follow from his conduct. As a matter of logical inference, it seems 

safe to s~ that the occurrence of actual harm tends to strengthen the 
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probability that the actor foresaw the harm, and conversely, that the 

absence of such harm tends to weaken the probability that he did ao. 

And as an observation on the behavior of triers of fact, it seems 

equally safe to say that they will so find. It is, of course, not 

conclusive; it is merely prObative. That is the significance, and the 

sole rational significance, of the oJ.d saW' that a lIIB.Il 1s presumed to 

intend the natural MIl probable consequence of his acts. It 1s not 

a rule of law but merely a statement of logical probability. 

Consequently, it seems appropriate to accord evidentiary significance 

to the occurrence of actual harm, as rationally probative of the actor's 

perception of the risk of harm. To state it explicitly in this enact

ment is not to state a view which would not be applied anyhow, even 

in the absence of explicit statement. But its inclusion ms:y allay 

the fears of those who think that effective law enforcement cannot 

be reconciled with scrupulous attention to culpability requirements. 

As set out in the draft, the introduction of evidence of actual harm 

serves as a sufficient but not a necessary condition of establishing 

a prima facie case. The second sentence of subdivision (a) of proposed 

Section 449 should be included only if it is decided to ma.ke disregard of 

the risk of widespread property damage a circumstance of aggravation. 

Subdivision (b) of proposed Section 449 specifies the procedural 

consequence of the introduction of the evidence referred to in sub

~vision (a) of that section. Briefly stated, it shifts the production 

burden but not the persuasion burden. That is, of course, the normal 

rule. It ms:y be unnecessary to formulate the principle, but it is 

included out of an abundance of caution, since it is not stated in 
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general terms anywhere in the Penal Code and since its one specific 

statement (in connection with the law of homicide) is misleading. 

8. Justification. Subdivision (a) of Section 450 specifies the 

circumstances of justification where the property is that of the actor. 

Two circumstances appear to be relevant. Both must be present to caupe1 

an acquittal on the ground of justification. The first relates to the 

risk that setting fire to one's own property may endanger human life 

or the property of others. The question here is one of selecting the 

appropriate culpabUity requirement. Should the actor be hel.d only 

if he sees the risk and ignores it? Or is it enough that he failed 

to see a :risk which he should have seen? In support of "reckl.essness", 

it can be argued that one who creates risks inadvertently when he burns 

his own property ought not to be held as an arsonist. In support of 

"negiigence", it can be argued that any higher standard wUl serve in 

many cases to equate arson with aggravated arson, at least to the 

extent that the risk involved is that to human life. The point may be 

largely academic, particularly in view of the fact that most burnings 

of one's own property that come to the attention of the police are 

motivated by an intention to defraud insurers, Which is the second 

circumstance which must be negatived in order to establish the 

justification. 

A cautionary ward should be said here. Although we speak of 

negativing the justification, that is not a defense which must be 

established by a preponderance of the evidence. Rather it is an element 

of the prosecution's case which must be proven beyond a reasonable doubt, 

just like the non-existence of justification or excuse in the law of 
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homicide. Once again, the problem is one of distinguishing between 

production burden and persuasion burden. If there is no evidence 

tending to show a justification, no instruction need be given. The 

production burden is on the defendant. But if the prosecution's case 

in chief, or the evidence which the defense puts in, tends to show a 

justification, then the prosecution must negative its existence beyond 

a reasonable doubt. Again, this is a problem which pervades the entire 

Penal Code. A properly drafted code would explicitly resolve the problem. 

But it does not seem feasible to re-write the entire general part of 

the California Penal Code in order to revise a small aspect of it. The 

only satisfactory solution would be wholesale rather than piecemeal 

revision. And the cases are reasonably clear on this pOint. 

Paragraph (1) of subdivision (b) of proposed Section 450 provides 

for the limited case in which one sets fire to the property of another 

at the owner's direction or with his consent. In such cases the justifica

tion should be assimilated to that provided for the owner if he sets 

fire to his own property. Whether or not the person at whose behest 

the fire is set is the "owner", it seems that the actor should be 

entitled to act on his reasonable belief as to the situation. 

Another important omission in the general part of the California 

Penal Code suggests the desirability of same such provision as paragraph 

(2) of subdivision (b) of proposed Section 450. Unlike the problem 

of burden of proof just conSidered, the case law on general justification 

does not fill in the gap in the statute. The problem is the important 

one of choice of evils. What is to be said, for example, of the man 

who sets fire to his neighbor's property in order to combat a potentially 
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devastating forest fire? Or who sets fire to an unsightly pile of 

junk dumped on his land by a stranger? Clearly, he ought not to be 

treated as an arsonist. But the principle which validates this 

intuition is not an easy one to formulate. The attempt made in proposed 

Section 450(b)(2) is drawn from the Model Penal Code. It appears enough 

to define the only kind of situation in which setting fire to another's 

property should be exculpated under the Penal Code. It should be noted 

that the "choice of evils" Justification requires two elements: (1) the 

actor must believe (reasonably, or merely in good faith?) that his 

conduct was necessary to avoid a greater evil and {2} the trier of fact 

IIlUst agree that his choice was proper. Although the points are not 

precisely coterminous, as a practical matter the inclusion of the second 

may make it unnecessary to ask, in the first, whether the actor's belief 

was reasonable. 

9. Repealed Statutes. The proposed draft clearly replaces 

Sections 447a, 4l6a and 449a, which should be repealed. It also renders 

unnecessary Section 450a. One who burns his own personalty (or realty) 

to defraud an insurer is guilty of arson, because proof that such is 

the case negatives the justification provided in subdivision (a) of 

proposed Section 450. Repeal of Section 450a will also tend to reduce 

the unnecessary proliferation of penal statutes covering the same general 

conduct. Section 548 will remain unaffected and will continue to cover 

all property damage motivated by the intention to defraud an insurer. 

There will be a consequent overlap with the arson statute, which could 

be remedied by amending Section 548 to exclude arson from its coverage, 

thereby making it precisely complementary with the proposed statute. 
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But this may not be necessary, for the penalties provided would be 

identical regardless of whether prosecution were commenced under proposed 

Section 447, or under present Section 548. 

Secti ons 600 and 600.5 should also be repealed. They are rendered 

unnecessary by the proposed statute. Their overlap with Sections 447a-

4498 has already been noted. other provisions in Tit2e 14, Malicious 

Mischief, do not appear to be directly affected. Any discussion of the 

desirability of revising Title 14 would be beyond the scope of this 

study. 

10. Amended Statutes. (1) The amendments proposed to present 

Section 451a, dealing with attempts, are mere2y stylistic, to bring it 

into conformity with the proposed basic arson enactments. Section 4518 

should logically follow proposed Section 450 in any eventual recodification. 

(2) A change seems desirable in the felony-murder rule, in view 

of the division between arson and aggravated arson proposed in the draft. 

The rule has often been criticized as creating a potential offense of 

strict liability and permitting the infliction of capital punishment 

on an actor who lacks culpability for the homicide (although not for 

some other felony). This is not the place for a general appraisal of 

the rule. It has been eliminated in England by Section 1 of the 1957 

ilomicide Act. Its application has sometimes produced absurd results 

in other jurisdictions. No California case has on its facts gone so far 

as to impose strict liability for homiCides occurring' in the course of a 

felony, although dicta to that effect are not lacking. But the question 

is inescapably presented by the proposed statute whether such liability 

should be in principle permitted. Unaggravated arson excludes the 
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conscious disregard of a substantial risk to life. If the judgment 

cannot be made that such a conscious disregard eXisted, it is submitted 

that imposing liability for murder becomes indefensible. One who burns 

property under circumstances which do not brand him as reckless with 

respect to a risk to human life is not a murderer, in any meaningful. 

sense of the word. Consequently, it seems that the felony-murder 

rule should not come into play unless the prosecution makes out a case 

of aggravated arson, as that term is used in the statute. To put the 

matter another way, the felony-murder rule would then, with respect 

to arson, merely aggravate the punishment of an actor who is already 

punishable for a criminal homicide; it would not make criminal a homicide 

which is otherwise non-criminal. 

(3) Section 644 deals with the circumstances under which an 

extended term of imprisonment may be imposed for habitual criminality. 

Not all prior felony convictions bring these provisions into play. 

Instead, the statute contains an enumeration of ''priors It. The governing 

criteria are not articulated, but the contents of the list suggest that 

the intention was to include only those felonies characterized b.Y 

reckless disregard of risk to life or limb: robbery, first degree 

burglary, forcible rape, arson under Section 44780 ("dwelling house"), 

etc. Under the differentiation proposed in the present draft, it seems 

plainly appropriate to limit the applicability of the habitual offender 

statute to "aggravated arson." 

(4) Similar considerations appear to have motivated the Legislat~re 

in prescribing the circumstances under which probation may not be granted 
/.:J.b3 

to a prior offender. The list of offenses in Section ~ is almost 
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identical to that in Section 644. Here, too, "aggravated arson" appears 

to be the appropriate limitation. 

11. Statutes Unamended but Affected by the Proposed Revision. The 

situation with respect to Section 548 has been discussed above in Comment 

9. The only other directly affected provisions are those of Sections 

11150-11152, providing a system of notice to fire departments when a 

person convicted of arson is released from custody. Unlike the situation 
/)..~J 

with respect to Sections 644 and ~ it appears that these provisions 

are meant to apply with e'lual force to all firesetters. Conse'luently 

no amendment seems necessary. 
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