8/8/61

Memorandum No. 28(1961)

Subject: Study Ho. 34(L) - Uniform Rules of Bvidence - (Hearsay
Evidence)
Attached on yellcw paper is the tentative recommendation on hearssy
revised in accordance with the ections teken by the Commiesion at its
July meeting. The following matters should be noted:
Revision of URE Rules 62-66, page 3. The staff has added footnote

3 gppearing at the bottom of page 3.

Rule 62. In the commert, footnote 4 and the “"i.e." clause to which
the foctnote 1s sppended have been added to clarify the manner in which
Rule 62 will operate. The last paragraph of the comment has also been
added to explain subdivisions {8) and (9) which were added by the Comission
at its last meeting.

Rule 63(3) and (3a). Inasmuch as the languege of the "subject to"

clauses at the beginning of subdivision (3) and subdivision (3a) as
approved by the Commission at the July meeting is identical, these sub-
“divisions have been combined into one subdivision (3) relating to former
testimony which is offered against the party who was a party to the

action in which the former testimony was given. Subdivision (3b), as
approved by the Commissicn at its July meeting, has been renumbered (3a).
Thie subdivisiocn could not be combined with the other subdivisions relating
to former testimony because the "subject to” clause is substantially
differeunt.

The staff has changed the languege of the “subject to" clause in
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subdivision (3a) in order to cerry out the policy decisions edopted by
the Commission &t its July meeting. Under the revision all cbjections
are open to the party against whom the evidence is offered; however,
objections based on competency or privilege are determined as of the time
the former testimony was given.

The comments to subdivisions (3) and (3a) are new.

Rule 63(%9a). At its July meeting, the Commission directed the staff
to prepare language which would preserve the rule stated in Code of Civil
Procedure § 1849 . relating to asdmissiocmns of predececsors in interest.
Although Section 1849 mentions only predecessors in interest of real property,
California permits declerations of predecessors in interest to be used

ageinst successors to either resl or personal property. (Smith v. Goethe,

159 Cal. 628, 115 Pac., 223 (1911).) Accordingly, paragraph (a) of sub-
division (9s) has been drafted so that it covers both real and perscnal
property.

A similar princlple is involved in the admissicns of joint owners,
Joinf debtors or other persons Jointly interested. OSuch statements are
admissible now under subdivision 5 of Code of Civil Procedure Section 1870.
In the draft recommendation which was presented at the July meeting, the
staff recommended that this subdivision be repealed. The explanation,
as it appeared in the July draft, was as follows:

This subdivision should be deleted. The first sentence, relating
to vicarious admissions of partners and agents, is superseded by the
exceptions contained in Rule 63(8)(a) and 63(9)(a). The second
sentence, relating to vicarlous admissions of Jolnt owmers or Joint
debtors or other persons with joint interests, iz superseded by
Rule 63{10) insofar as the statements involved are declarations
against interest and the declarant is upavailable, If the declarant

is available as a wltness, he may be called and asked about the
subject matter of the statement, and if he testifies inconsistently,
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the priocr statement msy be shown under Rule 63{1)(a) as evidence

of the truth of the matter stated. If the declarant is unavailable
and the statement cannot he classified as s declaration ageinst
interest, the Commission does not belleve that the statement is
sufficlently trustworthy to be introduced ss evidence. [Except

for the last sentence, this explanation for deleting the second
sentence of § 1870(5) is the same as the explanation that was given
for repealing § 18Lg,

The Commiession should note that the exception dealing with declarations
of joint obligors, Joint obligees, Joint tenants and predecessors in interest
wag apparently omitted from the Uniform Rules by design and not by ined-
vertence. The Uniform Law Commissioners explain that these subdivisions
"adopt the policy of Model Code Rules 506, 507 and 508." (Ccmment, URE
63(7).) The Americen lLaw Institute explanation for omitting this exception
to the hearsay rule is as follows:

The common law rules covering the first three situations
[declarations of joint obligore or joint obligees, declarations
of joint tenents, and declarations of predecessors in interest]
do not expressly require that the declaration be against the
interest of the declarant. In the cases dealing with declarations
of joint obligors and joint obligees, and joint tenants, the admitted
declarations are always against such interest. In cases dealing
with declarations of a predecessor in interest, the English cowrts
admit only those affecting the quantity or quality of the declarant's
interest, and all the admitted declarations are against interest.
The Americen cascs admit slso declarations which affect only
the declarant's power to convey. In all but two or three stray
instsnces, the admitted declaratiocns were against interest. There
is no reason why a hearsey decleration. . . which is self serving
cr which has no indicivm of verity should be recelved against
the party merely because he happens tc be in the releticm of Jjoint
cbligor, or joint owner, or predecessor in iInterest with the
declarant. The application of the common law rules has resulted
in absurd distinctions, particularly in bankruptcy ections and
actions for wrongful debt and on policies of inswrance. This
Rule, therefore, rejects the statement of the conmon law to this
extent, and tskes care of these declarations under Rule 509
{declarations againet interest]. In so doing, it 1s contrary
to only two or three decisions, none of which carefully considered
the problem. {Model Code pp. 252-253.]

. The foregoing argument assumes the availability of the declerant,

for under the Model Code all hearssy evidence was admissible if the
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declarant was unavailsble. Although this Commission has rejected
the Mod=l Code’s prineiple thai hecrsey Crom unavellable declarats
shou’d b admiscible, the rragsns sttt £ cwitting this coumon law
exception to the hearsay rue are as germane to our present problem as
they werzs to the Model (rfz. The Uniform Law Commissioners were apparently
persuaded by this rationui:c Jor they, too, cmitted this exception from the
Uniform Rules even thouzh they rejected the Model Code's underlying principle
that hearsey is admissible if the declarant is unavailable.

Peragraph (b) of suhdivision (9a) has been drafted to shate the
existing exception for declevations of joint owners, joint debtors or
other persons Jointly interested which is now contailned in the second
sentence of C.C.P, § 1870(5). Although the guestion of whether the principle
of § 1870(5) should be continued in the Rules of Evidence has not been
decided as a policy mather, the staff has writien this exception into
subdivision (9a) and hes mede appropriate adjnstments in the recommendations
relating to the repeal and adjustment of exisiing statutes in order to be
consistent with the action taken by the Commission in regard to § 18Lg,
The staff, however, is persuaded by the ALI argument, and recormends the
repeal of both §§ 1849 and 1870(5) with the explanation previcusly appended
to § 1870(5) (quoted above).

As subdivision (92) is new, neither the subdivision nor the comment
theretc have been approved as to language.

Rule 6;!10[. The underscored language at the end of the asubdivision
has been added to carry out the action of the Commission at the July meeting.
In the Ccmment, limitetion "(4)" bas been added to the last peragraph

because of the change made in the subdivision by the Commission.
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Rule 63(12). The next to the last paragraph of the comment has

been added to explain more fully the limitatioms of subdivision (12).

Rule 63(15). The comment has been revised as directed by the

Commission at its July meeting.

Rule 63{22). The third sentence of the comment has been added as &

Justification for this exception to the hearsay rule. The Commission was
uneble to agree on a Justification for this exception at the July meeting.
This explanation is that given by the American Law Institute in its
report on this exception as it appeared in the Model Code of Evideﬁce.
(Model Code p. 524.)

Rule 63(29). In order to express more accurately the existing

California law the entire comment has been rewritien. You will note
that the first paragreph of the comment no longer indicates that paragraph
(&) goes beyond existing Californie law. This revision eppears to be

Justified by such cases as Russell v. Langford, 135 Cal. 356 {1902),

which held that a statement in & will was admissible as proof of the
truth of ites contents ewven though the will was but & year old when the
action was tried.

AdJjustments and Repeals of Existing Statutes. At the July meeting

some quesitlon was raised concerning the repeal of statutes referring to
"declaration, act or omission” in reliance upon & provision of the Unifonn
Fules which refers only to statements. Please note footnote 8 at the
bottom of page [T which was placed in the recommendation to explain how

the Uniform Bules supersede such sections.

Code of Civil Procedure

Section 1848, The Southern Section of the State Bar Committee sgrees
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with the Commission that Section 1848 should be repealed; however, the
Commission may want to revise the comment under this section in the
tentative recommendation in view of the comment of the Scuthern Section
concerning this section. The Southern Section stated:

Proposed repeal of this section wes approved, despite the
fact that Prof. Chadbourn does not recommend repeal {he
fails to comment at all) end despite the fect that the
section does not appear to have any particular applicability
to the rules on hearsay. The members of the Southern Section
felt that C,C.P. § 1848 is sc embiguous eand, on its face so
idiotic that no useful purpose would be served by retaining
it.

Section 1849. The comment has been revised in view of the action of

the Commission at the July meeting.

Section 1870(5). The comment relating to the second sentence of

this subdivision has been revised in order to make it consistent with
the action taken by the Commission when it considered Section 1849.

Section 2016. The question to be resolved here is whether the

standard for unavallability as a condition for the introduction of a
deposition taken in the same action should be consistent with the standard
for unavailabllity as & condition for the introduction of testimony taken
in & prior action, i.e., whether the URE standard of unavailability should
be substituted for the standsrds for unavailability under C.C.P. § 2016.
"Unavailability" under C.C.P. § 2016 may be compared with
"unavailability" under Revised Rule 62(6) by the following table. Where
unavailability is relied on, the respective sections permit the testimony

to be introduced if the declarant is:

Rule 62(6) C.C.P. § 2016
{a) Privileged from No provision

testifying about the matter

(b) Disqualified from No provision
testifying to the matter
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{(c) Dead or unable to testify {1i) Deed; (1ii) Upeble to ettend
because of physical or mental or testify becsuse of age, sick-
illness. ness, infirmity, or imprisonment.

(d) Absent beyond reach of court's {i1) Beyond 150 miles or out of
process and proponent could not  State, unless it appeers proponent
have secured his presence with procured the ebsence.
reagonable diligence.

{e) Absent and proponent does not (iv) Absent and proponent has been
know and has been unable to unsble to procure attendence by
discover whereabouts with subpena.

reasonable diligence.

Revised Rule 62(7) provides that a declarsnt is not upavailable if
any of the listed conditions is due to the procurement or wrongdoing of
the proponent. There is no similar condition in C.C.P. § 2016 applicable
to all of the conditions listed.

¢.C.P. § 2016 also permits & deposition to be used when such excep-
tionel circumstances exist as to make such use desirable. This provision
is not considered here because it is not & condition involving upavail-
ability.

It is apparent from the foregoing table that there is not a gresat
amount of difference between the standards except insofar as Revised
Rule 62(6) adds privilege and disqualification as grounds for unavail-
ability. To understand what the substitution cf the URE standard would
mean, then, it is necessary to consider how the additional Revised Rule
62(6) grounds, - privilege and disqualification - would operate in
connection with C.C.P. § 2016.

In the First Supplement to Memorandum No. 19(1961), it was pointed
out that Revised Rule 62(6)(2) does not permit privileged evidence to
be introduced. It only permits unprivileged evidence to be introduced

which would be introduced anyway if the declarant stayed at least 150




miles from the court. The operation of Revised Rule 62{6) will be similar
in relation to C.C.P. § 2016. Take this example:

Self-incrimination. [This privilege is chosen because it is about

the only one that would not be waived by testifying in & deposition
anyway. ]

P, & pedestrian, is struck by a green Buick while crossing
& street in a cross-welk. The automobile does not stop. P sues
D, alleging that D is the driver and that D failed to stop for a
red light. D denies committing the offense. D liocates &
witness, W, who will testify at the trial that the car involved
had a dented left reer fender and a license number beginning
2 . . . . D then locates X, the owner of a green Buick meeting
W's description, and takes his deposition. X, still thinking
he is in the cleer, admits in the deposition that he owns a
green Bulick, that it has a dented left rear fender, that its
license number is ZTC 335, and that he was driving it at the
particular time involved. At the trial, D calls W, then calls X.
X, eseeing that D has discovered his complicity, invokes the
privilege against self-iperimination. D then offers X's
deposition. Objection on the ground of hearsay.

Ruling: Objection pustaiped. The testimony does not fall
within the declarstion against penal interest exception, nor
dees it fall within eny other exception to the hearsay rule.

The witness is not "unaveilable" as defined in C.C.P. § 2016,
80 the testimony is not admissible under that section. Of course,
the judge might rule that "such exceptional circumstances exist as

to make it desirable . . . to allow the deposition to be used.”
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But, there is no assurence in Section 2016 that the judge

will s0 rule.
If the “"unavailebility" standards of Revised Rule 62(6)

were substituted, the evidence would be clearly admissible.

It should be noted that, if the action against D were a different
clvil action than the one in which the deposition was taken, the
deposition would be admissible as former testimony under Revised
Rule 63(3) becauee the Rule 62 standard of unavailability is there used.
Moreover, if D were prosecuted for the "hit-run," the deposition would be
admigsible, for under Revised Rule 63(3a) the party sgainst whom the
deposition is being offered - the prosecution - would have an interest
and moctive for cross-examination similar to that of the plaintiff in
the civil action in which the deposition wes taken. Substituting a
reference to Rule 62 for the definition of unevailebility now contained
in § 2016, therefore, would merely permit depositions to be used in the
action in which taken to the same extent that testimony and depositions
in other acticons cen be used where the ground for such use is
"upavailability."

So far &s Revised Rule 62{6)(b) is concerned, the addition of

disqualification as & ground for unavailability under § 2016 would probebly

not change the existing law. The importent thing to note is that, when a
depositicn is introduced, objection may be made to the deposition or eny
part of it for any reeson which would require the exclusion of the evidence
1f the witness were then present and testifying. {C.C.P. § 2016(e).)
Hence, if the deposition of a witness is inadmissible under the Dead Man's

Statute, his deposition would remain inadmissible for subdivision (e)
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would still remain in C.C.P. § 2016. As pointed out in the Second
Supplement to Memo. 19{1961) (see note 2 on page 7), it is somewhat
difficult to determine just what the existing law is.

But in any event, it is unlikely that the substitution of Revised
Rule 62(6) will have any great effect on the existing law; for the
admissibility of depositions teken from witnesses who are incompetent at
the time of irial will deperd upon the interpretation given by the Supreme
Court to the provision that such depositions are subject to any objection
which "for any reason . . . would require the exclusion of the evidence
if the witness were then present and testifying.”

As the mmendment to § 2016 recommended by the staff would not effect
any great change in the law, a8 the amendment would meke the astandards
for the admissibility of former testimony and depositions the same
insofar as these standards depend on unavailability, and as the amendment
might, in some cases, permit unprivileged and competent evidence to be
introduced which now might be excluded, the staff recormends that § 2016
be amended as indicated in the attached tentative recommendation.

Section 2047. This section and the comment thereto were revised

to carry ocut the direction of the Commission at the May meeting. The
specific language and the explanation have not been considered by the
Commission.

Penal Code § 686. Some of the problems involved in Penal Code § 686

were developed guite fully in the Supplement to Memorsndum No. 7{1961)
dated 2/6/61. Thet discussion will not be repested here. It is sufficient
to point out here that § 686 states the defendant's right to confront

the witnesses ageinst him. Three exceptions are stated:
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(1) Testimony at the preliminary examination may be read if the
witness is "dead or insane or cannot with due diligence be found within
the state."

(2) Testimony of a prosecution witness contained in a deposition
taken under the provisions of Section 882 of the Penal Code may be read
if the witness is "dead or insane or cannot with due diligence be found
within the state.”

{3) Testimony of a witness for either prosecution or defense given
on a former trial of the same action may be read if the witness is
"deceased, insane, ocut of Jurisdiction" or "camnot with due diligence
be found within the state."

Although the right of confrontation might be considered to be
applicable to hearsay generally, the cases have apparently
construed this section so that it applies to hearsay that is
admitted under the former testimony exception only. Hence, hearsay is
admissible despite the declaration of this section and despite the fact
that the particular hearsey involved deoes not fell within one of the
stated exceptions of this sect:lon.l

When the Commission considered Rule 63(3), it assumed that the rule
would be epplicable to prosecution and defendant alike. Hence, stendards

were drafted to protect the defendant'’s right of confrontation. This

1. People v. Alcalde, 24 Cal.2d 177 (194k)(heersay of victim admitted
under state of mind exception}; People v. Weatherford, 27 Cal.2d
401 (1945) hearsay of decedent admitted under declaration against
interest and state of mind exceptions}; People v. Gordon, 99 Cal.
227 (1893){testimony of witness at prior trisl of same action
inadmigsible - third exception to right of confronmtetion was not
enacted until 1911 ).
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assumption was not correct. In People v. Bird, 132 Cal. 261 (1901), the

Supreme Court pointed out that Penel Code Section 686 prohibits the
prosecution from introducing former testimony except as provided in thaf
section; but the defendant 1s not restricted by Section 686 - he may
introduce any former testimony admissible under the general hearsay rule.
Under Section 686, the prosecution may introduce only testimony taken at
the preliminary hearing in the same case, testimony in & deposition taken
in the seme case and testimony given on a former trial of the same cage.
Insofar as the former testimony exception is broader, it is a rule of
evidence available only to the defendant.

If the Commission desires Revised Rule 63(3) to have the full meaning
that was intended when the Commission redrafted ithis subdivision, Penal
Code § 686 should be smended to provide an exception for heersey generally.
Then Rule 63(3) would be operative in criminal actions to the same extent
that other exceptions to the hearsay rule are operative. Such an amend-
ment would also be desirable as & declaretion of the exlsting law insofar
as hearsay generally is concerned. Without such an emendment, much of
the languege of Rule 63(3) and (32) is meaningless.

It was pointed out in the prior Memorendum (No. 7 Supp. {1961)) that
the second exception stated in Penal Code § 686 inaccurately states the
existing law. Section 686 provides that a deposition teken under Section
8A2 mey be read if the witness is dead, insane or cannot with due diligence
be found within the state. However, Penal Code § 882 provides that
depositions taken under its provirions may be read, except in czses of
homicide, if the witness is unable to attend because of death, insanity,

sickness, or infirmlty, or continued absence from the state. Moreover,
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Penal Code § 686 does not provide for the reading of depositions which
are admissible under Pennl Code §§ 1345 and 1362. These contradictions
in the present statutory law should be corrected by substituting a
general reference to depositicns thet are admissible in criminsl] actions
for the present incorrect cross-reference to Penal Code § 882.

Penal Code §§ 1345 end 1362. The staff has previously suggested the

substitution of a reference to Rule 62 for the present standards of
unaveilability contained in these sections. Section 1345 relates to
depositions of witnesses who may be unable to attend the trial. The
section states thet such depositions may be read by either party if the
witness is unable to attend by reason of death, insanity, sickness,
infirmity or continued absence from the state. For practical purposes,
the only change that will be mede by the substitution of the cross-
reference to Rule 62 will be to add privilege and disqualification as
grounds of upavailebility. Take this example:
D is charged with manslaughter. D claims that X is the
real culprit. X is 111 and in prison anyway, so he testifies
in a8 deposition that he in fact did comuit the crime. The
prosecution doesn't believe X and goes shead with D's trial.
At the time of trial, X has fully recovered and regrets
having made his previous statement. D calls X as & witness,
but X invokes the privilege ageinst self-incrimination. D
then offers the deposition. Objection.
Rulipng: Objection sustained. X is not unaveilablie es
defined in Section 1345 at the present time. If the Rule €2

definition of unavailability were substituted, the deposition
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would be admissible just as it would be under existing lew

if X bad remained 1il.

Section 1362 relates to depositions of material witnessee who are
out of the state. 5Such depositions mey be taken only om appiication
of the defendent. Under § 1362, the deposition is admissible if the
deponent is "uneble to atitend the trial." The staff suggests the
substitution of the Rule 62 definition of unavailability sc that the
defendant may Introduce the deposition even though the wiiness actually
attends the trial and invokes either privilege or disqualification end
refuses to testify. Take this example:

D has a reputation as & mobster, but has never been
convicted of a sericus crime. D is charged with bribery of
public officials. X, & former public official suspected of
recelving the bribe, hes made his way to Mexico, and ail
attempts to extradite him have proved unsuccessful. D takes
X's deposition under §§ 1349-1362 of the Penal Code. 1In the
deposition, X testifies that D hed nothing to do with the
alleged bribe.

As the prosecution does not want to lose a golden
opportunity to convict D of something, 1t offers to transport
X to the trial of D and to returp him agein 1o Mexice without
arresting him on the bribery charge. X attends the trial
under these cireumstances. X is not called by the prosecution,
but is called by D. X invokes the self-incrimination
privilege. D offers the deposition. Objection.

Ruling. Objection sustained. Under § 1362, the deposition
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is admissible only if the deponent is unable to attend the
triel. Since X is in attendance, even though he 1s privileged
to refuse to testify, his depcosition 1s ipadmissible.

The substitution of the Rule 62 definition of "unavail-
ability" would permit D to use X's deposition in these circum-
stances just as he would if X had still been in Mexico et the

time of the trial.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretery
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TENTATIVE RECOMMENDATION OF THE CALIFORNIA

IAW REVISION COMMISSION

THE UNIFORM RULES CF EVIDENCE

Article VIII. Hearsay Ividence

The Uniform Rules of Evidence (hereinafter sometimes designated
as "URE") were promulgated by the National Conference of Commissioners
on Uniform State Iaws in 1953.:L In 1956 the Leglslature authorized
and directed the Law Revision Commission to meke a study to determine
whether the Uniform Rules of Evidence should be enacted in this
State.

The tentative recommendation of the Law Revision Commission
on Article VIII of the Uniform Rules of Evidence is set forth herein.
This erticle, consisting of Rules 62 through 66, relates to the

admissibility of hearsay evidence in proceedings conducted by or

under the supervision of a court.

1, copy of a printed pamphlet containing the Uniform Rules of
. Evidence may be obtained from the National Conference of
Commissioners on Uniform State lLaws, 1155 East Sixtieth Street,
Chicago 37, Illinoie. The price of the pamphiet is 60 cents.
The Iaw Revision Commission does not have copies of thie
pamphlet available for distribution.
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GENERAL SCHEME OF URE RULES 62-66

The opening peragraph of URE Rule 63 provides:

Evidence of a statenent which is made other than by a
witness vhile testifying at the hearing offered to prove
the truth of the matter stated is hearsay evidence and
inadmiseible except:

With one important qualification, hereafter discussed,z this
peragraph states the common-law hearsay rule. Subdivisions (1) through
{31) of URE Rule 63 state a series of exrceptions to the hearsay rule.
The comment of the Commissioners on Uniform State Laws on the general
scheme of URE Rule 63 is as follows:

This rule follows Wigmore in defining hearsay as an
extrajudicial statement which is offered to prove the truth
of the matter steted . . . . The policy of the rule is to
meke all hearsay, cven though relevant, inadmissible except
to the extent that hearssy statements are admissible by the
exceptions under this ruie. In no instance is an exception
based solely upon the idea of necessity arising from the fact
of the unavailability of the declarant as a witness .
The traditional policy is adhered to, namely that the probative
value of hearsay is not & mere matter of weight for the trier
of fact but that its having any value at all depends primarily
upon the circumstances under which the statement was made. The
element of unavailability of the declarent or the fact that the
statement is the best evidence available is a factor in a very
limited number of situations, but for the most part is a relatively
minor factor or no factor at all. Most of the following exceptlons
are the expressions of common law exceptions to the hearsay rule.
Where there is lack of uniformity emong the states with respect to
a particular exception a serious effort has been made to state the
rule which seems most sensible or vhich reflects the weight of
authority . . . . The exceptions reflect some broadening of scope
as will be noted in the comments under the particular sections.
These changes not only have the support of experience in long
usage in some aress but have the support of the best legal talent

2. See the Comment ¢f the Law Revision Commission to Rule 63 {opening
paragraph), page 9.
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in the field of evidence. Yel they are conservetive changes and
represent a rational middle ground between the extremes of
thought and should be acceptable in any fact-finding tribunal,
whether Jjury, judge or administrative body.

REVISION OF URE RULES 62-66

The law Revision Commnission tentatively recommends that URE
Rules 62-66, revised as hereinafter indicated, be enscted as the
law in California.3 It will be seen that the Commissicn has concluded
that many changes should be made in URE Rules 62-66. In scme cases the
suggested changes go only to language. In others, however, they reflect
a considerably different point of view on matters of substance from
that taken by the Commissioners on Uniform State Iaws. In virtually all
such instances the rule proposed by the law Revision Commission is less
liberal as to the admissibility of hearsay evidence than that proposed
by the Commissioners on Uniform State Iaws. Nevertheless, the tentative
recommendetion of the Commission would make a broader range of hearsey
evidence admissible in the courts of this State than is now the case,
In the discussion which follows, the text of the Uniform Rule
or & subdivision thereof as proposed by the Commissioners on Uniform
State laws is set forth and the amendments tentatively recommended by
the Law Revision Commission are shown in strikeout type and itallcs.

Bach provision is followed by a comment of the Iaw Revision Commission.

3 The finsl recommendation of the Commission on the Uniform Rules will
indicete the sppropriate code section numbers to be assigned to the
rules as revised by the Commission.
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Where the Commission has proposed & modification which relates only
to the form of the rule or the purpose of which is obvious upon
Tirst reading, no explenation of the Commigsion's revision is stated.
In other cases the reascns for the Law Revision Cormission's
disagreement with the Commissioners on Uniform State Laws are stated.

For a detailed analysis of the various rules and the California
law relating to hearsay, see the research study beginning on

page . This study was prepared by the Commission's research
consultant.
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Rule 62

C (34)

RULE 62. DEFINITIONS.
Rule 62. As used in [Rule-6é3-gnd-iss-exeeptions-and-in

the-fallewing~rutesy | Rules 62 through 66;

(1) "Statement™ means not only an oral or written expres-
sion but also non-verbal conduct of a person intended by him
as a substitute for words in expressing the matter stated.

{2) Mpeclarant” is a person who makes a statement.

(3) WPerceive® means acquire knowledge through one's
[ewn] senses.

(4} "Public [Gffieiall] officer or employee of a state or

territory of the United States" includes [ar-effieinit-ef-a
C: peiivieal-gubdivisien-ef-guek-obabe-or-berrisory-and-ef-a-

murieipalibyy | an officer or employee ofs

{a) This State or any county, city, district, authority,

agency or other political subdivision of this State,

(b) Any other state or territory of the United States

or_any public entity in any other state eor territory that

is substantially eguivalent to the public entities included

under paragraph (a) of this subdivision.

(5) M"State! includes each of the United States and the

District of Columbia.
[{63}--UA-businepsl-as-used-in-eneeption~-{i3}-shaili-inslude
every-kind-of-businessy~prefesniony-oesupasieny-eatling-op

aperaﬁiea-eg-inatitutiens;-whethep-eaprieé-en-ﬁer—ppe£it-er
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Rule 62
{6) [4¥}] Except as otherwise provided in subdivision
{7) of this rule, "unavailable as a witness®™ [ineiudes-sibua-

tiens-where] means that the [wistrees] declarant isg

(a) Exempted on the ground of privilege from testifying
concerning the matter to which his statement is relevant, {y-er]

(b} Disqualified from testifying to the matter., {y-e»]

(c) Dead or unable [%e-be-present-ser]} to testify at the
hearing because of [death-ep-then-exissing] physical or mental
illnéssl [;—ep]

{d} Absent beyond the jurisdiction of the court to compel

appearance by its process and the proponent of his statement

could not in the exercise of reasonable diligence have secured

the presence of the declarant at the hearing. [y-e=]

(e) Absent from the [piaee-ef] hearing [beeawse] and the
proponent of his statement does not know and with reasonable
diligence has been unable to ascertain his whereabouts.

(7) _For the purposes of subdivision (6} of this rule,

(Bus] a [witmess] declarant is not unavailable as a witness?

(a) If the judge finds that [kis] the exemption, dis-

qualification, death, inability or absence of the declarant

is due to the procurement or wrongdeing of the proponent of

his statement for the purpose of preventing the [witness]

declarant from attending or testifying; [3] or [$e-thse

guipablie-neglest-ef -sueh-parbyg-or |
{b) If unavailability is claimed [under-elause-{d}-ef-the

preceding-paragraph ] because the declarant is absent beyond the
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Jurisdiction of the court to compel appearance by its process

and the judge finds that the deposition of the declarant could

have been taken by the proponent by the exercise of reasonable

diligencerand without undue hardship [5] or expense. {ard

that-the-probable-impertanse-of-the-testireny-is-sush-ae-te

jusbify-the-expense-of-btaking-such-depesisiony |

or affirmation as a witness in another action or proceeding

conducted by or under the supervision of a court or other

official agency having the power to determine controversies

or testimony in a deposition taken in compliance with law in

such an action or proceeding.

{9) M™inother action or proceeding” includes a former

hearing or trial of the same action or proceeding,

COMMENT

This Rule defines terms used in Rules 62-66. The Rule as proposed by
the Commissioners on Uniform State Laws has been considerably revised in form
in the interest of clarity of statement.

The significance of the definition of “statement" contsined in URE 62(1)
is discussed in the comment to the opening paragraph of Rule 63.

URE Rule 62(6) has been omitted becmuse "a business" is used only in
subdivisions {13) and (14) of Rule 63 and the term is defined there.

Rule 62 defines the phrase "unavaileble as a witness," and this phrase

is used in URE Rules 62-66 to state the condition which must be met whenever

=




Rule 62
the admissibility of hearsay evidence is dependent upon the present unavaila-
Pility of the declarant to testify. The admissibility of evidence under
certain hearsay exceptions provided by existing California leaw is alsc dependent
upon the unavailsbility of the hearsay declarant to testify. But the conditions
constituting unavailability under existing law vary from exception to exception
without apparent reason. Under some exceptions the evidence is admissible if
the declarant is deed; under others, the evidence is admissible if the declar-
ant is dead or insane; under others, the evidence is admissible if the declar-
ant is sbsent from the jurisdiction. For these varying standards of unaveil-
ability, Rule 62 pubstitutes a uniform standard.

The phrase "unavailable as & witnees" as defined in Rule 62 includes, in ad-
dition to cases where the declarant is physically unavailable (dead, insane, or
absent from the jurisdiction), situations in which the declarant is legally un-
available, i.e., where he is prevented from testifying by & claim of privilegeh
or is disgualified from testifying. There would seem to be no valid distinc-
tion between admitting the statements of a dead, insane or absent declarant
and admitting those of one who is legally not available to testify. Of
course, if the out-of-court declaration is itself privileged, the fact that
the declarant is unavailable to testify at the hearing on the ground of
privilege will not make the decleration admissible. The exceptions to the
hearsay rule that are pet forth in the subdivisions of Rule 63 do not declare
thet the evidence described 1s mecessarily admissible. They merely declare
that such evidence is not inadmissible under the hearsay rule. If there is

some gther rule of law -- such as privilege -- which renders the evidence

4 Under URE Rules 23-#0, which will be the subject of a later recommendation of
the Commission, a privilege must be claimed by the holder, or by some person

~8.




Rule 62

inadmissible, the ccurt is not authorized to admit the evidence merely
because it falls within an exception to the hearsay rule. Rule 62,
therefore, will permit the introduction of hearsay evidence where the
declarant 1s unavailable because of privilege only if the declaration
itself is not privileged or inadmissible for some other reason.

The last cleuse of URE Rule 62 has been deleted by the Commission for
it adds nothing to the preceding language.

Subdivisions {8) and (9) have been sdded to permit convenient use of
the defined terms in the Pormer testimony exceptions, Rule 63(3) and (3a).
The definition of "another action or proceeding” given in subdivision (9)
is the same as that given by the California courts to the term "former action"

contained in subdivision 8 of Code of Civil Procedure Section 1870.

entitled to claim it for him,in order to be operative. Hence, under Rule 62,
it will be necessary for the declerant to be called as a witness and for the
privilege to be claimed before the court may find the declarant unavailable
on the ground of privilege.




Rule 63
RULE 63. HEARSAY EVIDENCE EXCLUDED - EXCEPTIONS.

Opening Paragraph: General Rule Excluding Hearsay Evidence.

Rule 63. Evidence of a statement which is made other than
by a witness while testifying at the hearing and is offered to
prove the truth of the matter stated is hearsay evidence and 1is

inadmissible except:

COMMENT

This language, prior to the word “except," states the hearsay rule in
its classical form, with one qualification: because the word "statement"
as used herein is defined in Rule 62(1) to mean only oral or written
expression and assertive nonverbal conduct -- i.e., nonverbsl conduct
intended by the actor as a substitute for words in expressing a matter =--
it does not define as hearsay at least some types of nonassertive conduct
whick our courts today would probebly regard as amounting to extrajudicial
declarations and thus hearssy, e.g., the flight of X as evidence that he
conmitted & crime. The Commission agrees with the draftsmen of the URE
that evidence of nonassertive conduct should not be regarded ag heareay
for two reasons. First, such evidence, being noneassertive, does not in-
volve the veracity of the declesrant and one of the principel purposes of
the hearsay rule is to subject the veraclty of the declarant to cross-ex-
amination. Second, there is frequently a guarantee of the trustworthiness of

the inference to be drawn from such nonassertive conduct in that the conduct

itgelf evidences the actor's own belief in and hence the truth of the

=]10=-
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Rule 63
matter inferred. To put the matter ancther way, in such cases actions
speak louder than words.
The word "except" introduces 31 subdivisions drafted by the
Commissioners on Uniform State Laws which define various exceptions
to the hearsay rule. These and seversl additional subdivisions added

by the Commission are commented upon individually below.
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Rule 63 (1)

Subdivision (1): Previous Statement of Trial Witness.

(1) {[A-ssatemeat-previeusly-made-by-a-perpen-who-is
presenb-at-the-hHearing-and-avaiiable-fop-eresg-exaniration
wibth-Pespess~to-the-sbasenent~ard-i56-subieet-mattery~-provided

the-pbatemens-wonld-be-acmiassibie-if-made-by-deetarans-while

tesbifying-ap-a-witnesss | A statement made by a person who
is a witness at the hearing, but not made at the hearing, if

the statement would have been admissible if made by him while
testifying and the statement:

{a) Is inconsistent with his testimony at the hearing

and is offered in compliance with Rule 22;5 or

{b) Is offered after evidence of a prior inconsistent

statement or of a recent fabrication by the witness has been

received and the statement is one made before the alleged

inconsistent statement or fabrication and is consistent with

his testimony at the hearing; or

{c) Concerns a matter as to which the witness has no

present recollection and is contained in a writing which (i)

was made at a time when the fact recorded in the writing

actually occurred or was fresh in the witness's memory, (ii)

was made by the witness himself or under his directicn or by

some other person for the purpose of recording the witness's

5'Rule 22 will be the subject of a later study and rechmgndation
v the Commission. The rule as proposed by the Commissioners on

Uniform State Laws is as follows: . i .
As affecting the credibility of a witness {a} in examining
the witness as to a statement made by him in writing
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Rule 63(1)

statement at the time it was made, (iii) is offered after

the witness testifies that the statement he made was a true

statement of s:uch fact and (iv) is offered after the writing

is authenticated as an accurate record of the statement.

inconsistent with any part of his testimony it shall not

be necessary to show or read to him any part of the writing
provided that if the judge deems it feasible the time ard-
place of the writing and the name of the percon addressed,
if any, shall be indicated to the witness; {b) extrinsic
evidence of prior contradictory statements, whether oral

or written, made by the witness, may in the discretion

of the judge be excluded unless ths witness was so

examined while testifying as to give him an opportunity
to identify, explain or deny the statement; (c) evidence
of traits of his character other than honesty or veracity
or their opposites, shall be inadmissible; (d) evidence of

gpecific instances of his conduct relevant only as
tending to prove a trait of his character, shall be
inadmissible.

~13-
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Rule 63(1)

COMMENT

The Commission recorm:rds against adoption of Rule 63(1) of the
URE, which would meke admissible any extrajudicial statement which was
made by a declarant who is present at the hearing and asvailable for
cross-examination., URE 63(1) would permit a party to put in his case
through written statements carefully prepared in his attorney's office,
thus enabling him to present a smocthly coherent story which could
often not be duplicated on direct exemination of the declarant. Even
if the declarant were then called to the stand by the adverse party
and cross-examined the net impact of hie testimony would often, the
Commission belleves, be considersbly stronger than 1t would have been
had the witness's story been told on the stand in its entirety. Inasmuch
as the declarant 1ls, by definition, available to testify in open court
the Conmission does not believe that so broad an exception to the
hearsay rule is warranted.

The Commigsion recommends, instead, that the present law respecting
the admiesibility of out-of-court declerations of trial vitnesses be
codified with some revisions. Accordingly, paragraph (&) restates the
present iaw respecting the admissibility of prior inconsistent statements
and parazraph {b) substantially restates the presert law regarding the
admissibility of prior consistent statements except that in both instances

the extrajudicial declarations are admitted as substantive evidence in the
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(63(1)
cause rather than, as at the present, solely to impeach the witness in the
case of prior inconsistent statements and, in the case of prior consistent
statements, to rebut 2 rliavge of recent fabrication. The Commlssion
believes that it Is not resdlistic to expect & Jury to understand and apply
the subtle distinctions taken in the present law as to the purposes for
which the extrajudicial statements of 2 trial witnese may and may not be
used. Moreover, vhen a party needs to usc & prior inconsistent statement
of a trial witness in order to make out a prima fecle case or defense,
he should be able to do so. In many cases the prior inconsistent
statement is more likely to be true than the testimony of the witness
at the trial because it was made nearer in time to the matter to which
it relates and is less likely to be inflvenced by the controversy which
gave rise to the litigation.

Paragraph {c), which makes admissible what is usually referred to
as ''past recollection rocorded,' makes no radical departure from
existing law. The lancuage stating the circumstances under which such
evidence may be introduced, which the Cormission believes provide
sufficient safepguards o the trustworthincss of such statements to
warrant their edmission inte evidence, is taken largely frox and
embodies the substance of th= language of C.C.P. § 2047. Thare are,
however, two substantive differences betveen paragrerh (c) snd
existing Czlifornia lew:

EEEEE! our present law reguires that a foundation be laid for the
admission of such evidence by showing (1) that the writing recording the
statement was made by the witness or under his direction, {2) that the

writing wvas made at a time when the fact rccorded in the writing actually
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occurred or at such other time when the fact was fresh in his memory
and (3) that the witness "krew that the same was correctly stated in the
writing." On the cther hord, wnder paragraph {e) the writing may be
made rot only ﬁy the witne s il.zsell or under his direction but also
by some other person for =uc virpese of recording the witness's statement
at the time it was made. Tn nddition, since there is no requirement
under paragraph {c)} that ths witness himsclf knew that the writing is
a correct record of his statement, the ftestimony of the person who recorded
the statement may be used to establish that the writing is & correct
recordlof the statement. The foundation requirement of the present
law excludes any record of a declarant's statement if the person recording
the statement wes not acting "under the direction" of the declarant. Yet
such a statement is trustworthy if the declarant is available to testify
that he made a true statement and the person who recorded the statement
is evallable to testify that he accurately recorded the statement.

Second, under paragraph {c) the document or other writing embodying

the statement is admlsslible while under the present law the declarant
reade the writing on the witness stand and it is not otherwise made a

part of the record unless it is offered by the adverse party.
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Rule 63 (2)

C Subdivision (2): Affidavits.,
{2) [A£fidavits-~-be-the-extenb-admissible-by-the-sbastubes
of-this-sbates ]
COMMENT
The Comnission does not recommend the adoption of subdivision (2).
Rule 63(32) and Rule 66A will continue in effect the present statutes

which set forth the conditions under which affidavits are admissible.
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Rule 63(3)

Subdivision (3): Former Testimony Offered Against a Party to the

Former Action or Proceeding.

(3) [Bubjeet-bo-the-same-limitabions-and-objecetiens-as
thqugh-thE“deciarant-were-testifying-in-person§~fa}-testimony-in
the-form-of-a-depesition-taken-in-complianse-with-the-kaw-of~-this
s%a%e-f?P-use—&s~tasbimeny—iﬂ—the-trial-ef-the-&shien-in-whish
offeredjy-or-{b}-if-the~judge-£finds-that-the-deslarant-is-unavail-
abie-as-a-witness-at-the-hearingy-tostimony-givon-as-a-witness
in-arebher-asbion-or-in-a-depesition-taken-in-eompliance-with
law-fep—use-as-testimeny-in-the—tpial-eﬁ-anetheﬁ-aetien;-when
{i}-the~testimeny-is-offored-against-a-parby-who-offened-it-in
his—ewn-behal£-an-tha-feymep-eeeasien?-ep-againat-the-sueeassep
in-én%ep&st-ef-aueh-papsy;-ep-%ii}-the-issue—is-sueh-that-tha
adverse-party-on-the-former-essasgion-had-tho~-right-and -oppertunity
fop-eress-oxarinatien-with-an-intepest-and-petive-aimilar-te
that-which-the-adverse-party-has-in-the-actien-in-whiok-the
bestimeny~ia~effereds] Subject to the same limitations and

objections as though the declarant were testifying in person other
than objections to the form of the question which were not made

at_the time the former testimony was _given or objections based on

competency or privilege which did not exist at that time, former

testimony if the judge finds that the declarant is unavailable

as & witness at the hearing and that:

(a) The former testimony is offered against a party who

offered it in evidence on his own behalf in another action or

18
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proceeding or against the successor in interest of such party:

or

{b) _The party against whom the testimony is offered was a

party to the action or proceeding in which the testimony was given

and had the right and opportunity for cross-examination with an

interest and motive similar to that which he has at the hearing

except that in a criminal action or proceeding testimony given at

a preliminary examination in a criminal action or proceeding other

than the action or proceeding in which the testimony is offered

and testimony in a deposition taken in another action or proceeding

is not admissible under this paragraph unless it was received ip

evidence at the trial of such other action or proceeding.

COMMENT

The Commission recommends against the adoption of URE 63(3)(a). This
paragraph would make admissible as substantive evidence any depositicn taken
"for use as testimony in the trial of the action in which it is offered"
without the necessity of showing the existence of any such epecial circum-
stences as the unavallability of the deponent. In 1957 the lLegislature
epacted a statute (C.C.P. §§ 2016 - 2035) dealing comprehensively with
discovery and the circumstences and conditions under which a deposition may
be used at the trial of the action in which the deposition is taken. The
provisions then enacted respecting admissibility of depcsitions are narrower
than URE €3(3)(a). The Commission believes that it would be unvise to

recommend substantive revision of the 1957 discovery legislation before
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substantial experience has been had thereunder. Rule 63(32) and Rule 66A
will continue in effect the existing law relating to the use of a deposi-
tion as evidence at the trial of the action in which the deposition is taken.
Under existing law, the admissibility of depositions in other actions is
apparently governed by the former testimony exception to the hearsay rule
contained in subdivision 8 of Cocde of Civil Procedure Section 1870. Under
the Uniform Rules as revised by the Commission, the admissibility of
depositions in other actions will be governed by the former testimony
exception conteined in subdivisions (3) and (3a) of Rule 63.

The Commission recommends s modification of URE 63(3)(%). URE 63(3)(b)
as proposed by the Commissicners on Uniform State Laws has two importent
rreliminary qualifications of sdmissibility: (1) the declarant must be
unavailable as a witness and (2) the testimony is subject to the same
limitations and objections as though the declarant were testifying in person.
The Law Revision Comnission recommends that the first qualification be
retained but that the second be modified. Under the Commission's modifica-
tion, the nature of the objections which may be taken to former testimony
depends upon whether the party ageinst whom the evidence is introduced was
a party to the former proceeding and, if so, whether he permitted the
evidence to be introduced at that time without objection. In addition, the
Commission’s modification mskes clear thet the validity of objections based
on privilege or on the competency of the hearsay declarant is determined by
reference to the time the former testimony was given. Existing California
law is not clear in this respect; some California decisions indicate that
competency and privilege are to be determined as of the time the former

testimony was given but others indicate that competency and privilege are
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to be determined as of “the time the former testimony 1s offered in evidence.

To accomodate this revision, the Commission has proposed two subdivisions
dealing with former testimony: subdivision (3) which covers former testimony
which is offered against e person who was a party to the proceeding in which
the former testimony was given and subdivision (3a) which covers former
testimony which is offered agsinst a person whose motive for cross-examination
is simlier to that of a person who had the right and opportunity to cross-
examine the declarant at the time the former testimony was given.

These provisions nerrow the scope of the former testimony exception to
the hearssy rule which is proposed by the Cocmmissioners on Uniform State Laws.
At the same time, they go beyord existing California law which edmits
testimony taken in ancther legel proceeding only if the proceeding was a
former action between the same parties or their predecesscrs in interest,
relating to the same matter, or was a former trial or a preliminexy hearing
in the action or proceeding in which the testimony is offered. However, the
former testimony 1s admissible only if the party ageinst whom it is offered
previously offered it in his own behalf or if a party to the previous action
had the right and opportunlty to cross-examine the declarant at the time
the former testimcony wae given with an interest and motive similar to thsat
which the person against whom the evidence is offered has at the hearing.
Thus, for example, e Judge will exclude former testimony conteined in a
deposition thet was taken, but not offered in evidence at the trial, in a
different action if he determines that the deposition was taken for discovery
purposes and that a party did not subject the witness to a thorough cross-
examination in order to avoid a premature revelation of the weaknesses in

hig testimony or in the adverse party’s case. In such z situation, the
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Rule 63(3)
interest a:d motive for cross-examination on the previous occasion is
substantially different than the interest and motive of the party against
whom such evidence ig heing offered at the trisl of encther acticn,

The Commission believes that with these limitations and safeguards
it is better +o admit than to exclude the former testimony because it may
in particular cases be of criticel importance to a just decision of the

cause in which it is coffered.
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Subdivision (3a): Former Testimony Offered Against a Person Who May Not

Have Been a Party to the Former Action or Proceeding.

(3a) Subject to the same limitations and objections as though the

declarant were testifying in person other than objections based on ccmpetency

or privilege which did not exist at the time the former testimony was given,

former testimony if the judge finds that the declarant is unavailable as &

witness at the hearing, that the former testimony is offered in a civil action

or proceeding or against ihe people in a criminal action or proceeding and that

the issue is such that & party to the action or proceeding in which the

former testimony was given had the right and opportunity for cross-examination

with an interest and motive similar to that which the party against whom

the testimony is offered has at the hearing.

COMMENT

This subdivision is discussed in the comment to subdivision (3).
~  Former testimony is admissible in criminal cases under subdivision (3a)
only against the prosecution. This limitation has been made to preserve
the right of the person accused of crime to confront and cross-examine the
witnesses against him. When a person's life or liberty are at steke --as they
are in a criminal trial -- the Commission does not believe that the accused
should be compelled to rely on the sufficiency of prior cross-examination

conducted on behalf of some cther person.
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Subdivision (4): Contemporarscis and Sponteneous Statements.

(k) A statement:

(a) Which the judge finds was made while the declarent was per-
ceiving the event or condition which the statement narrates, describes
or explaing; [y] or

(b} Which the judge finds [wes-made-while-ihe-deeclarant-was-urder
the-rbress-of-a-nerveus-exeitenent-eaused-by-sueh-perecpbiony-ord iil

purports to state what the declarant perceived relating to an event or

condition which the statement narrates, describes or explains and (i1)

was made spontaneously while the declarant wes under the stress of

excitement caused by such perceptins.

{{g;--;g.thg.adeiarent-is-aaawailable-as-a-witness,-a—staﬁement
asmratingy-deseribing-er-explaining-an-event-or-eondition-whieh-the
judge-finda-vas-made-hy-the-deeiarant-at-a-time-vhen-she-matter-had
been-reaently-pereeived-hyuhim—and-whila-his-reeelleatien—was-eleap,

sed-vas-made-in-goed-Faith-prior-to-the-commeneenont-of-the-action; |

COMMENT

Parsgraph (s) may go beyond existing law. The Commigssion believes
that there is an adequate guarantee of the trustworthiness of such

statements In the contemporaneousnesa of the declarant's perception of
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the event and his narration of it; in such a situation there is chviocusly
no problem of recollection and virtually no opportunity for fabrication.

Paregreph (b) is a cciification of the existirz exception to the
hearsay rule which makes excited statements admissible. The ratiocnale
of this exception ls that {he spontaneilty of such statements and the
declarant'e state of mind at the time when they are made provide an
adeguate guarantee of their trustworthiness.

The Commission has deleted paragraph (c¢) of URE 63(4). This
paragraph would make the statements with which it is concerned admisgible
only when the declarant is unavailable as a witness; hence its rejection
will doubtless exclude the only avallable evidence in some cases where,
if admitted and believed, such evidence right have resulted in a
different decision. The Commission was substantially influenced in
reaching its decision by the fact that Rule 63(4)(c) would make
routinely taken gtatements of witnesses in personal injury actions
admissible whenever such witnesses are unavailable at the trial. Both
the authorship (in the sense of reduction to writing) and the accuracy
of such statemente are open to considerasble doubt. Moreover, as such
litigation and preparation therefer is routinely handled, defendants
are more often in possession of statements meeting the specifications
of Rule 63(4)(c) than are plaintiffs; and it is undesirable thus
to welght the scales in a type of sction which is so predominant in

gur courts.
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Subdiv.-ion {5)s Dying Declarations,

{5} A statement Lv : verson [wravailabic-us-g-wibress-be-

eause~ef-his~death] since deceased if the judge finds that it

would be admissible if made by the declarant at the hearing and
was made under a sense of impending death, voluntarily and in
good faith and [while-the-deslarant-was-corseigus~ef-his-im~

pending-death-and-believed] in the belief that there was no

hope of his recovery. [$]

COMMENT

This is a broadened form of the well-established exception to the
hearsay rule which makes dying declarations admissible. The existing
law -C.C.P. § 1870(4).as interpreted by our courts makes such declarations
adnissible only in crimindl homicide actions and only when they relate
io the immediate cause of the declarant's death. The Commission believes
that the rationsle of the present exception--that men are not apt to 1ie in
the shadow of death--is as applicable to any other declaretion that g.
dying man might make as it is to & statement regarding the immediate
cause of his death, Moreover, it perceives no rational bhasis for
differentiating, Por the purpose of the admissibility of dying declarationms,
between civil and criminal actions or among various types of crimiﬁal

actions.

he Ccmmissior. has substituted "since deceased" for "unavailable as a
iritness because of his death" so that the question whether the proponent
caused the declarani's death to prevent him from testifying max\not be

censidered in determining the admissibility of the declaration. (qeg URE
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6<(7)ia).) If the declare~ion would tend to exonerate the proponent
of the evidence, the Commission dces not believe & dying declaration
should be withheld from the Jury even though there is other evidence
from vhich the judge might infer that the proponent caused the
declarant's death to prevent him from giving incriminating testimony.
The Commission has rearranged and restated the language relating
to the declarant’s state of mind regarding the impendency of death,
substituting the languege of C.C.F. § 1870(4) for that of the
draftsmen of the URE. It has alsc added the requirement that the
statement be one that wouwld Yte admissible if made by the declarant
at the hearing. The Commission's research consultant suggests that
the cmission of this language from URE 63{5) was probebly an oversight;
in any event it seems desirable to meke 1t clear that the declarant's

conjecture as to the matter in question is not admissible.




Rule 63(6)

Subdivision (6): Confessions,

{6} [In-a-eriminal-preceeding-ac-aseins. -tz acousedy
a-previeus-sbabement-by~him-peiative-se-the-affense-ehargad
ify-and-enly-ify-the-judge-Ffinde-that-the-acousod -when-making-
the-pbabement-was-eonraeisus~and-was-capable~ef-undersianding
what-he-said-ard-didy-and-that-he-was-nes-induoed-to-nake-the
etatement-{a}-under-oompuleion-or-by-infliotion-op-throats-of
infiietien-ef-suffering-upon-him-er-ansthery-on-by-pretonged
éatepregatian;undep-sueh-eipaamstanses-aa-te—randeg-the-state‘
BMeRt-inveluntaryy-or-{b}-by-threats-or-promises-0oneerRiRg
aebion~to~-be-btaken-by-a-publie-official-with-referenss-te
the-erinoy-1ikely-to-sauce-the-ascuced-to-Rake-sush-a-statemens
falseiyy~and-made-by-a-persen-whok-the-aesused-reaserably
beiieved-to-have-the-power-or-aubhority-to-excoute-the-samnes |

In a criminal action or proceeding, as against the defendant,

a previous statement by him relative to the offense charged,

but_only if the judge finds that the statement was made freely

and voluntarily and was not made:

{a) Under circumstances likely to cause the defendant

to make a false statement; or

{b} Under such circumstances that it is inadmissible

under the Constitution of the United States or the Constitution

of this State; or

{c) During a period while the defendant was illegally

detained by a public officer or employee of the United States

or a_state or territory of the United States.

-28-




()

Rule 63 (0)
COMMENT

Paragraphs (a) and (b) and the preliminary langaage of this
subdivision substantially restete the existing law governing the
admissibility of defendants®! confessions and admissions in criminal
actions or proceedings. While the Commission has departed rather
videly from the language of URE 63(6), it is believed that paragraph
{a) states a principle which is not only broad enough to encompaes all
the situations covered by URE 63(6) but has the additional virtue of
covering as well analogous situations which, though not within the
letter of the more detailed languege proposed by the draftsmen of the
URE, ere nevertheless within its spirit.

Paragraph (b) is technically unnecessary since the statute could
not admit what the Constitutions of this State and of the United States
exclude. It seems desirable to state that proposiilon here, however,
both for the sake of completeness and to make it clear that the
Commission has no thought that the Legislature, in enacting this
provision, would be esserting that the matter of the admissibility
of the confessions and admissions of defendants in criminal actions
and proceedings is = matter solely within the competence of the
iegislature to determine.

Paragraph {(c) states a condition of admissibility that now exists
in the federal courts but which has not been applied in the California
courts. This paragraph will grant an sccused person a substantial
protection for his statutory right to be brought before a magistrate

promptly, for the rule will prevent the State from using the fruits
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of the illegal conduct of law enforcement officers. The right of
prompt arraignment is granted to assure a person the maximum protection
for his constitutional rights. Paragraph (c¢) will implement this
purpose by depriving law enforcement officers of an incentive to
violate the accused's right to be brought quickly within the protection

of ouwr judiclal system.




Rule 63(?)

Subdivision (7): Admissions by Parties.

(7} As against himself in either his individual or

representative capacity, a statement by a person who is a

party to [$he] a civil action or proceeding whether such

statement was made in his individual or [a] representative
capacity., [ard-if-the-lattepy-whe-was-aebing-in-sueh-rep-

regentabive-sapasity~in-making-the-gbabements |

COMMENT

In making extrajudicial statements of & party admissible against
him this exceptiorn merely restates existing law., The Commission has
revised the subdivision so that 1t is applic¢able only in a civil action
or proceeding. This revision makes explicit what the drafismen of the
URE undoubtedly intended, that admissions of & defendant in a criminal
action are governed by subdivision (6).

The Commission has cmitted the URE provision that an extrajudicial
statement is admissible againet a party sppearing in a representative
capacity only if the statement was made by him while acting in such
capacity. The basis of the admissions exception to the hearsay rule
is thet because the statements are the declarant's own he does not need
ter cross -examine. Moreover, the party has ample opportunity to deny,
explain or qualify the statement in the course of the proceeding. These
ccngiderations sppear to the Commissicn to apply to arny extrajudiecigl
statement meade by one wac is a party to a judiclal acticn or proceeding
elther In a personal or 1n o representative capacity. More time might be
spent in many cases in trying to ascertain in what capacity a particular
gtatement was made than could be justified by whatever valldity the

distinction made by the draftsmen of the URE might be thought to have,

w3
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\Subdivision {8): Aiuthorized and Adoptive Admissions.

(8) As against a party, a statement;

(a) By 2 person authorized by the party to make a
statement or statements for him concerning the subject matter
of the statement; [-3-] or

(b) Of which the party with knowledge of the content
thereof has, by words or other conduct, manifested his adoption

or his belief in its truth, {-3y-]

COMMENT
This exception restates in substance the existing law with respect

to authorized and adoptive admissions.
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Rule 63 (9)

Subdivision {9): Vicarious Admissions. f

i
(9) As against a party, a statement which would be
admissible if made by the declarant at the hzaring if:

(a) The statement is that of an agent, partner or employee

of the party and (i) the statement [semncerred-a-matber-within

the-seope-ef-an-ageney-er-empleynenb-of-tho-deetarant-ser-the

party-and ] was made before the termination of such relationship [

and concerned a matter within the scope of the agency, partner-

ship or employment and (ii) the statement is offered after,

or in the judege's discretion subject to, proof by indepen-

dent evidence of the existence of the relationship between

the declarant and the party: or

(b} [the-parby-and-the-deelapans-were-partioipasing-in-a
p&aa-te-eémm¥t—a-apime-a?-a-eivél—wreng-&né-the—atatemeat—w&a
petevart-to-the-pian-ep-ibs-subjeet-patber-and-was-nade~while
$he-ptar-was-in-existenee-and-bafore-itg-acmplete~exeouticn~-or

ether~torminatierny; ] The statement is that of a co-conspirator

of the party and (i} the statement was made prior to the ter-

mination of the conspiracy and in furtherance of the common

objeet thereof and (ii) the statement is offered after proof

by independent evidence of the existence of the conspirecy

and that the declarant and the party were both parties to the

conspiracy at the time the statement was made; or

{ec) In a civil action or proceeding, one of the issues

between the party and the proponent of the evidence of the
statement is a legal liability of the declarant, and the

statement tends to establish that liability. [5]
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COMMENT

URE 63(8)(a) makes authorized extrajudicial sta‘cments admissible.
Paragraph (9)}{a) goes bVevund this, making admissible against a party
speclified extrajudicial statements of an agent, partner or employee,
whether or not authorized. A statement 1s admitted under paragraph (9)
{a), however, only if it would be admissible if made by the declarant
st the hearing whereas no such limitation is applicable to authorized
admissions. The practical scope of paragraph (a) is quite limited.
If the declarant is unavailable at the trial, the self-inculpatory
statements which it covers would be admissible under URE 63(10) because
they would be against the declarant's interest. Where the declarant
is a witneas at the trial, many other statements covered by parsgraph
(a) would be admissible as inconsistent statements under URE 63(1).
Thus, peragraph (a) has independent significance only as to self-.
exculpatory statements of agents, partners and empioyees who do not
testify at the trial as o the matters within the scope of the agency,
partnership or employment. PFor example, the chauffeur's statement
following sn accident, "It wasn't my fault; the boss lost his hesad and
grabbed the wheel," would be inedmissible as a declaretion against
interest under subdivision {10), it would be insdmissible as an
authorized admission under subdivision (8), but it would be admissible
under paragraph (&) of subdivision (9). Ome Justification for this
narrow exception 1s that because of tlhe relationship which existed
at the time the statement was made it is unlikely that it would
have been made unless it were true. Another is that the existence

of the relstionship makes it highly likely that the party will be able
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to make an adeguate investigation of the statement without haviug to
resort t0 crose-examinalion of the declarant in open rourt.

The Commission has substituted for paragraph (&) of *he URE
subdivision languege walch substantially restates existing California law
as found in Secticn 1370{5) of the Code of Civil Procedure. The revised
paragraph ie, however, scmewhat more liberal than the existing California
law; 1t makes admissible not only statemente that the principal has
authorized the agent to make but slso statements that concern matters
within the scope of the sgency. Under existing California lew only
the former statements are admissible.

Paragreph (b) relates to the admissibility of hearsay statements of
co-conapirators against each other. .The Commisslon hae substituted for
the provislon proposed by the Commisgioners on Uniform State Laws
langusge which restates existing California lew as found in Bectlon
1870(6) of the Code of Civil Procedure. The Commission believes that
the more liberal URE rule of admissiblity would be unfair to criminal
defendants in meny cases.

Under paragraph (a) as revised by the Commission, the court may
in its discretion receive the agent's statement in evidence subject
to the later introduction of independent evidence establishing the
relationship between the declarant and the party. Under paragraph (b),
however, the court is not granted this discretion, for independent
evidence of the existence of the conspiracy is required to be introduced
before the statements of co-~conspirators are introduced against the
defendant. The discretion of the court has been limited in thils respect

to prevent the possibility that the co-conspirators' statements may be

G e
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improperly used by %he ftrier-of-fact to establish the “nct of the
conspiracy and, in carnecr where the conspiracy is nct cluimately
established, to prevent ths prejudicial effect this 2vidence may have
upon the trier-of-iect in resolving the guestion of guilt on other
crimes with which the defendant ie charged.

Paragraph (c) restates in substance the existing California law,
which is found in Section 1851 of the Cocde of Civil Procedure, except
that peragraph (c) limits this exception to the hearsay rule to civil
actions or proceedings. Most cases falling within this exception would
also be covered by URE Rule 63(10) which makes admissible declarations
againgt interest. However, to be admissible under URE 63(10) the
stetement must have been againpt the declarant's interest when made
whereas this requirement is not stated in paragraph (c). Moreover,
the statement is admissidle under parsgraph (c) irrespective of the
availability of the declarant whereas under revised Rule 63(10) the
statement is sdmigsible only 1f the declarant is unavailable as a
witness. BSome of the evidence felling within this exception, would
also be admissible under URE Rule 63(21) which makes admissible against
indemnitors and persons with similar obligations judgments establishing

the lisbility of their indemnitees.
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Subdivision {9a): Declarations of Predecessors in Interest, Joint

Owners, Joint Debtors and Other Persons Jointly Inter=zsted.

(92) As against e party, a statement which would be admissible if

mede by the declarant at the hearing if:

(a) The ptetement is that of & person from whom the party derived

title to real or personal property and the statement concerned the

property and was made while such person held title to the property.

(b) The statement is that of a joint owmer, joint debtor or other

person jointly interested with the party and {i) the statement was made

before the termination of such relationship and concerned a matter within

the scope of such relationship and (ii) the statement is offered after,

or in the judge's discretion subject to, proof by independent evidence

of the existence of the relationship between the declarant and the

party.

COMMENT

Paragraph (a) of this subdivision restates in substance the principle
of the existing Celifornia law found in Section 1849 of the Code of Civil
Procedure. Although Section 1849 literally applies only to real
property, the existing Californie case lew permits declarations of
predecessors in interest to be used against successors to either real
or personal property.

Paragraph (b) of this subdivision restates in substance the existing
Celifornia law found in the second sentence of subdivision 5 of Section

1870 of the Code of Civil Procedure.
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Subdivision (10): Declarations Against Interssh.

(10} [Subjeet-te-the-iimitatiens-cf-exeepsior~{0i.;]

If the declarant is not a party to the action or proceeding

and the judge finds that the declarant is unavailesble as

a witness and had sufficient knowledge of the subject, a

statement which the judge finds was at the time of the [assertien]
statement so far contrary to the declarant's pecuniary or

proprietary interest or so far subjected him to the risk of

civil or criminal liability or sc far [rendered] tended to render

invalid a claim by him against another or created such risk of
making him an object of hatred, ridicule or social [disapprewal]
disgrace in the community that a reasonable man in his position
would not have made the statement unless he believed it to be

true , except that a statement made while the declarant was

in the custody of a public officer or employee of the United

States or a state or territory of the United States is not

admissible under this subdivision against the defsndant in a

criminal action or proceeding.[$]

COMMENT
Insofar as this subdivision makes admissible a statement which was

against the declarant's pecuniary or proprietary interest when made, 1t
restates in substance the common-law rule releting to declarations sgainst
interest except that the common-law rule is applicable only when the

declarant is dead. The Celifornia rule on declarations against interest,
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which is embodied in Sections 1853, 1870(4) and 1946 of the Code of Civil
Procedure, is perhaps somewhat narrower in scope thn the crmuon-law rule.

The justifications for the common-lew exceptions are necessity, the
declarant being dead, and trustworthiness in that men do nct ordinarily
make false statements against their pecuniary or proprietary interest.

The Commission believes that these justificeticns are sound and that they
epply equally to the provisions of subdivision {10) which troaden the
comnon~-law exception. Unavailability for cther causes then death creates
as great a necessity to admit the statement. Reasonable men are no more
likely to make faslsze stetements subjecting themselves to civil or criminel
liability, rendering their cleims invalid, or subjecting themselves to
bhatred, ridicule or social disgrace than they are to make false statements
against their pecuniary or proprietary interest.

The Commission has departed from URE 63(10) by (1) limiting subdivision
(10) to nonparty declarants (incidentally making the cross reference to
exception (6) unnecessary); (2) writing into it the present requirement of
C.C.P. § 1853 thet the declarant have "sufficlent knowledge of the subject"';
(3) conditioning admissibility on the unavailability of the declarant and
(4) prohibiting the use of such a declaration against the defendant in a
eriminel case if the declarant was in custody when the statement was made.
With these limitations subdivision (10) states a desirable exception to the

hearsay rule.
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Subdivision {11): Voter's Statements.

[£12} A-ptatement-by-a-vobor-eoneerning-hin-qualifiaa-~

tiena-ts-?ete-ap-the-ﬂaet-ep-eentent-eﬁ-his-vetee]

COMMENT
The Commission is not convinced that there is any pressing
necessity for this exception or that there is a sufficient guarantee
of the trustworthiness of the shtatements that would be admiszsible

under this exception.
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Subdivision {12): Statements of Physical or Mental Condition of

Declarant.

{12) Unless the judge finds it was made in bad faith, a statement
of:

{a) The declarant's [£a}] then existing state of mind, emotion or
physical sensaticn, including statements of intent, plan, motive, design,

mental feeling, peln and bodily health, but except as provided in

paragraphs {b), (c) and (d) of this subdivision not including memory

or belief to prove the fact remembered or believed, when such [a] mental
or physical condition is in issue or is relevant to prove or explain
acte or conduct of the declarant, [y-e®]

(b) The declarant's previous symptoms, pain or physical sensation,

made to a physician consulted for treatment or for diagnosis with a view
to treatment, and relevant to an issue of declarant's bodily condition.

($~e¥]

(e} A declarant who is unavailable as a wiltness that he has or

has not made a will, or has or has not revoked his will, or that

identifies his willi.

(d) The declarant's intent, plan, motive or desgign at a time

prior to the statement to prove such prior intent, plan, motive or design

_vhen it is itself an issue in the action or proceeding and the declarant

is unavailable as a witness but not to prove any other fact.

COMMENT
Paragraphs {a} and (c) restate existing Californis law in

substance. Paragreph (¢) 1s, of course, subject to the provisions of
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Section 350 and 351 of the Probate Code which relate to the establishment
of the content of & lost or destroyed will.

Paragraph (b} states a new exception to the hearsay rule. While
testimony may now be given relating to extrajudicial statements of the
type described, it is received solely as the basis for an expert's
opinion and not as substantive evidence. The Commission believes that
the circumstences in which such statements are made provide a sufficient
guarantee of their trustworthiness to justify admitting them as an
exception to the hearsay rule.

Paragraph (d) may, in one respect, broaden the state of mind exception
a8 now declared by the Californis courts. Decisions now Justify the admission
of declarations of a p}évious state of mind upon the theory that there
is a sufficient continuity of mental state so that a declaration
showing the declarant's then existing belief concerning the previous
mental state iz relevant to determine what the previcus mental state
was. Under this rationalization, and under the state of mind exception
as stated in paragraph (a), it is possible that a distinction might
be drawn between substiantislly equivalent statements on the basis of
the particular words used. For exemple, if the issue is whether a
deed was given to another person with intent to pass title, e statement
by the donor that he does not own the property in guestion or a
statement by the donor that the donee does own the property in question
would be admissible as evidence of his present state of mind which would
be relevant to show the previous intent to pass title. However, it is
possible that the statement by the donor, "I gave that property to B,"
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might be excluded because the words on the surface do not show present
state of mind but show merely memory of past events. To preclude the
drawing of any such distinction, paragreph (d) abandons the “continuity
of state of mind" rationalization for the admission of declarations
vhich show & previous mental state and provides directly for the
admission of such declaratiocns to prove a previous intent, plan, motive
or design of the declarant.

In ancther respect, though, parsgraph (d) narrows the state of
mind exception as presently declared by the California courts. In a
recent criminal case, the California Supreme Court permitted statements
reporting threats by the defendant to be introduced to show the state
of mind of the declarant--to show the declarant's fear of the defendant--
when the purpose of showing that state of mind was, not merely to show
the declarant's fear, but to give rise to the inference that the defendant
engaged in acts which gave rise to the fear. Previously, the courts
uniformly hed held that state of mind evidence could not be used to
prove past acts, either of the declarant or of any other person.
Paragraph {d) restores this limitation by permitting a statement of a
past state of mind to be used to prove only that state of mind when the
state of mind of the declarant is itself an issue and forbidding a state-
ment of past state of mind to be used to prove any other fect. In this
respect, paragrsph (d) supplements paragraph (a) which does not permit
evidence of a present memory or belief to be used to prove the fact
remembered or believed. The Commission believes that this limitation

is necessary to preserve the hearsay rule.
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"The provisiocn that a statement covered by subdivision {(12)

is not admissible if the judge finds that it was made in bad faith

18 a desireble safegusrd. It is not believed to be more restrictive
than the discretion presently given to the trial judge inscfar as

statements covered by paragraph.(a) are concerned.
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Subdivision (13): Business Records.

(13) [Writings-offered-as-memeranda-~or-recerds-of-aetsy-eonditiens
ey-evente-to-preve-the-factis-stated-theveiny-2f-the-judge-£Findp~that-they
were~-made-in-the-regular-eeurse-ef-a-busiress-at~cr-abeut-the-bime-ef-the
asty-cenditisn-or-event-reeardedy-and-that-the-sourees-of -infornabion
frem-which-made-and-the-methed-and-oireunstances-of -thedir-preparasicn

were-sueh-as-to-indiente-their-trustwerthiness; | A writing offered as a

record of an sct, condition or event if the custcdian or other qualified

witness testifies to its identity and the mode of its preparation and if

the judge finds that it was made in the regular course of z business, at

or near the time of the act, condition or event, and that the sources of

information, method and time of preparstion were such as to indicate its

trustworthiness. As used in this subdivision, "a business” includes

every kind of buesiness, governmental activity, profession, occupation,

calling or operaticn of institutions, whether carried on for profit or not.

COMMERT

This is the "business records" exception to the hearsay rule as
stated in language teken from the Uniform Business Records as Evidence
Act which was adopted in California in 1941 (Secticns 1953e-1953h of the
Code of Civil Procedure) rather than the slightly different language now
proposed by the Commissioners on Uniform State Laws. If there is any
difference in substance between the two provisions, the Commission believes
that 1t is preferable to continue with existing law which appears to have

provided an adequate business records exception to the hearsay rule for
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nearly 20 years. This subdivision does not, however, include the language

of Section 1953f.5 of the Code of Civil Procedurz because that section
is not contained in the Uniform Act and inadequately attempts to make
explicit the liberal case-law rule that the Uniform fict permits admission
of records kept under amy kind of bookeeeping system, whether original
or copies, and whether in book, card, looseleaf or some other form. The
Commission has concluded that the case-law rule is satisfactory and that
Section 1953f.5 may have the unintended effect of limiting the provisions
of the Uniform Act.

The Commission has added the words “governmental activity” to the
definition of "a business" so that it may be clear from the face of the

statute that records maintained by any governmental agency, including

records maintained by other states and the federal government, are admissible

if the foundational regquirements are met. This addition reflects existing
California law, for the Uniform Business Records as Evidence Act has

been construed to be applicable to governmental records.
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Subdivision (14): Absence of Eniry in Business Records.

(14) Evidence of the absence [ef-a-memerondum-or-weesrd] from

the [memeramda-sx] records of & business (as defined in subdivieion

(13) of this rule) of a record of an asserted act, [evemt-ew] condition

{3] or event, to prove the non-occurrence of the act or event, or the
non-existence of the condition, if the judge finds that:

(a) It was the regular course of that business to meke [eueh
memoranda] records of all such acts, [events-er] conditions or events,
at or near the time [thereof-er-witkin-a-reasozable-iime-thereafier)

of the act, condition or event, and to preserve them; and

{b) The sources of informetion and method and time of preparation

of the records of thzt business are such as to indicate that the absence

of a record of an act, condition or event warrants an inference that the

ect or event did not occur or the condition did not exist.

COMMENT

The evidence admissible under this subdivision is prcobably now
admissible in California; but the courts have not clearly indicated whether
it is edmitted under an exception to the hearsay rule or as direct evidence
inaszmaich as such evidence does not concern an extrejudicial statement but
rather the absence of one and the Inferences to be drawn therefrom.

Under Rule 62, it is likely that such evidence would not be regarded
es hearsay. However, the Commissioners on Uniform State Iaws suggest and
the Commission believes that it is desirable to remove any doubt on the

admissibility of such evidence by the enactment of subdivision (14).
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Subdivision (15): Reports of Public Officers =nd Employees.

[£357)--Bubjcet-te-Rule-OGh-written-reporés-or-findings-of-facs-made
by-a~publie-efficial-of-the-United-Ssatec-or-e-a-sinte-or-territeory-of
the-United-Statesy -if-the- judge-finds-that-she-paking- therecf-was-within
the-geope-of-the-dusy -of-gueh-offieial-and-shat-it-was-his-dudy-{al-4s
pexform-the-aet-reporsedy-or-{b)-to-ebserve-the-aecty-econdition-or-eyens
reporied;-or-fel-to-investigrie-the-faets-eoneerning-the-aeky-condition
ar-eyent-and-te-make-Tindings-or-draw-eonelusions-baced-on-suek

iavestigation; |

COMMENT
The Commission does not recommend subdivision {15). Much of the

evidence referr<d to “n this subdivision is admissible under the provisions
of subdivision {13). If & report or finding of a public officer cannot
-meet the foundatiopal requirements of subdivision (13), there is not a
sufficient guarantee of the trustworthiness of the report or finding to

warrant its admission into evidence.
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Subdivision {16): Reworts of Vital Statistics.

(16) [Subjeet-te-Rule-6ly] Writings mede as a record [y] or report

{ew-£inding-of-faes] of a birth, fetal death, decath or marriage, if the

Judge finds that [{a}] the maker was [aubtherized-by-siatute-io-performy
teo-the-exelusion-of-pergone-not-re-antkasrisedy~-the-funetions-refieatad
in-the-weitingy-and-was] required by statute to file the writing in a
designated public office [a-wwitten-repert-sf-speeified-matters-reiabing
te-the-perfornance-of-sueh-funebiensy] and [{b)] the writing was made and
filed as [se] required by the statute. [+]
COMMENT

This subdivision as revised by the Commission is limited to official
reports concerning birth, death and marriage. Reports of such events
cceurring within the State are now admissible under the provisions of
Section 10577 of the Health and Safety Code. The revised subdivision
will broaden the exception to include similar reports from other jurisdic-
tions. The Commission believes that the URE subdivision states too
broad an exception to the hearsay rule in view of the great number and
variety of reports that must be filed with various edministrative agencies.

The cross reference to URE Rule &4 has been deleted because the
Commission does not recommend approvel of Rule 64%. (See the comment

on Rule 64%.)
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- .Subdivision {17): Content of Official Record.

(17) {Suhﬂee%-té~3£le-éh,] (a) If meeting the require-
ments of authentication under Rule 68, to nrove the content
of the record, a writing purporting to be a copy of an official
record or of an entry therein., [5]

(b) If meeting the requirements of suthentication under

Rule 69, to prove the absence of a record in a specified
office, a writing made by the official custodian of the official
records of the office, reciting diligent search and failure to

find such record. [4]

COMMENT

Paragraph (a) makes it possible to prove the content of an official
record or of Fn entry therein by hearsay evidence in the form of a
writing purporting to be & copy of the record or entry, provided the
copy meets th;_requiraments of euthentication under Rule 68.t5 It shoﬁl&
be noted thatlparagraph (a) does not make the cfficiel record or entry
itself admissible; warrant for its admission must be found in some other
exception to tﬁe heasrsesy rule.

Paragraph: (b) makes it possible to prove the absence of a record

in an office b& hearsay evidence in the form of g writing from the

6  Rule 68 will be the subject of & later study and recommendation by the
" law Revision Commission. The rule as proposed by the Commissioners
on Uniform State laws is as follows:
A writing purporting to be & copy of an official record or of
an entry therein, meets the requirement of suthentication if (=)
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Rule 63 {17)
official custodian thereof stating that no such record has been found

efter a diligent seerch, provided the writing meets the requirements of
authentication under Rule &9.
Both exceptions are justified by the likelihcod that such statements
made by custodians of official records are highly likely to be accurate and
by the necessity of providing a simple and inexpensive method of proving
such facts.
The cross reference to URE Rule &4 has been deleted because the Commission

does not recommend approval of Rule 64. (See the comment on Rule 6U4.)

the judge finds that the writing purports to be published by
authority of the nation, state or subdivision thereof, in which the
record is kept; or {b) evidence has been introduced sufficient to
warrent a finding that the writing is & correct copy of the record or
entry; or (c) the office in which the record is kept is within this
state and the writing is attested &as a correct copy of the record

or entry by a person purpcrting to be an officer, or a deputy of an
officer, heving the legal custody of the record; or (d) if the office -
1s not within the state, the writing is attested as required in clause
{c) and is accompanied by & certificate thet such officer has the
custody of the record. If the office in which the record is kept is
within the United States or within a territory or insular possession
subject to the dominion of the United States, the certificate may be
made by & judge of a court of record of the distriet or political
subdivision ir which the record is kept, authenticated by the seal

of the court, or may be made by any public officer having a seal of
office and having official duties in the district or political sub-
division in which the record is kept, authenticated by the seal of
his office. If the office in which the record is kept is in a
foreign state or country, the certificate may be made by 8 secretary
of an embassy or legation, consul geperal, consul, vice consul, or
consular agent or by any officer in the foreign service of the United
States stationed in the foreign state or country in which the record
is kept, and authenticated by the seal of hias offjice.

T. FRule 69 will be the subject of & later study and recommendation by the
law Revision Commission. The rule as proposed by the Commissioners on
Uniform State Iawe is as follows:
A writing admissible under exception (17){b)} of Rule 63 is authenti-
cated in the same manner as is provided in clause (c) or (d) of Rule 68.
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Rule 63{18)

Subdivision (18): Certificate of Marriage.

{18) [Subjeat-b6-Rule-bkjy-sembifieaten] A certificate
that the maker thereof performed a marriage ceremony, to

prove the [truth-of-theo-peeibats-thereesf] fact, time and

place of the marriage, if the judge finds that}

(a) The maker of the certificate was, at the time and

place certified as the time and place of the marriage, [was]
authorized by law to perform marriage ceremoniesi [5] and
(b) The certificate was issued at that time or within a

reasonable time thereafter. [4]

COMMENT

This exception is broader than existing California law, which is
found in Sections 191%a and 1919b of the Code of Civil Procedure. These
sections are limited to church records and hence, as respects marriages,
to those performed by clergymen. Moreover, they establish an elaborate

and deta:u.ed authentication procedure whereas certiflcates made

_--adwissible by subdivieion {18) need only meet the general authentication

requirement of Rule 67 that "Authentication may be by evidence sufficient
to sustain a finding of . . . authentieity. . . ."

It seems unlikely that this exceptlion would be utilized in many
cagses both because it will be easier to prove & marriage by the offiecial

record thereof under Health and Safety Code Section 10577 and because

such evidence is likely to have greater weight with the Jury. The’
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Rule 63(18)

Commission believes, however, that where the celebrant's certificate
is offered it should be admissible. The fact that the certificate
rst be one made by a person guthorized by law to perform marriages
and that it must meet the authentication requirement of Rule 67
provides sufficient guarantees of its trustworthiness to warrant
this exception to the hearssy rule.

The cross reference to URE Rule 64 has been deleted because the
' Commission does not recommend approval of Rule 6k. {See the comment

on Rule 64.)




&

Rule 63(19)

Subdivision (19): Records of Documents Affecting an Interest

in Propertf.

(19) ({Subject-to-Rute-64] The official record of a
document purporting to establish or affect an interest in
property, to prove the content of the original recorded
document and its execution and deliverv by each person by
whom it purports to have been executed, if the judge finds
that: |

(a) The record is in fact a record of an office of a

state or nation or of any governmental subdivision thereof}

[y] and
(b) [Am-mpplieable] A statute authorized such a document

to be recorded in that office. [#]

COMMENT

This exception largely restates existing California law, as found
in Section 1951 of the Code of Civil Procedure {documents relating to

real property) and Section 2963 of the Civil Code (chattel mortgages).

The cross reference to URE Rule 6k has been deleted because the Commission

does not recommend approval of Rule 64. (See the comment on Rule 6k.)
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Rule 63 (20)

Subdivision {20}: Judgment of Previous Conviction.

[ €30} --Evidenee-ef-a-final-judgnent-adjudging-a-persen
gailty-eof-a-felenyy-to-prove-any-faes-gosentigl-se-susbain

the~judgments |

COMMENT

Tone Commission declines to recommend subdivision {20). There
is no counterpart to this exception in our present law. Evidence
admitted under this subdivision would likely be given undue weight and
would therefore be highly prejudicial to the party against whom it is
introduced. There is no pressing necessity for creating such an exception:
if the witnesses in the criminal trial are no longer available, their
former testimony will in meny cases be admissible under subdivision (3) of
Rule 63; 1if the witnesses are still available, they can be called to

testify concerning the disputed facts.
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Rule 63(21)

Subdivision (21): Judgment Against Persons Entitled to Indemnity.

{21) To prove [the-wreng-ef-the-pdverse-pawty-and-the-aneunt-of

dameges-pusbained-by-the~-judgment-erediter] any fact which was essential

to the judgment, evidence of a final judgment if offered by [a) the

Judgment debtor in an action or proceeding to:

Lgl Recover partial or total indemnity or excnersticn for money
paid or liabllity incurred because of the Judgment; [y-previded-the-Fudge
£indp-that-the~judgrent-vas-rendered-for-damages-sustained -by-the- judguers
eveditor-as-a~-reguit-of-tha-vrong-of-the-adverse-parky-to-the-present
aebions |

{b) Enforce a warranty to protect the judgment debtor sgainst the

liability determined by the Judgment; or

(¢) Recover damages for breach of & warranty substantlally the sameas &

warrenty determined by the judgment to have been breached.

COMMENT

URE 63{Z1) restates in substance a principle of existing California
law. The subdivision has been revised to incorporate a similer principle
found in the cases dealing with warranties. The ﬁurpose of the subdivision
is to make clear that such judgments are not inedmissible tecause they are
hearsay. The effect to be given such judgments. when introduced must be
determined by other law. See, fer example, Civil Code Section 2778(5) and

{6} and Code of Civil Procedure Sections 1908 and 1963(17).
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Rule 63(22)

Subdivision (22): Judgment Determining Public Interest in Land.

(22) To prove any fact which was essential to the judgment, evidence
of a final judgment determining the interest or lack of interest of the

[pubiie-or-ef-a-stabe-ar-natten-er] United States or a state or territory

of the United States or governmental subdivision thereof in land, if

{effered-by-a-parsy-in-an-aetien-in-which-any-such-fact-or-such-interest

er-lack-of-interest-is-a-material-natbery] the judgment was entered in an

action or proceeding to which the entity whose interest or lack of interest

vag determined was a party.

COMMENT

URE 63(22) creates a new exception to the hearssy rule insofar as the
law of this State is concerned. However, the exception is supported by
the case law of some jurisdictions. Certainly evidence of this sort is
superior to reputation evidence vhich is admissible on questions of boundary
both under subdivision (27) and Code of Civil Procedure Section 1870(11).
The Commission has revised the subdivision to require that the public
entity involved be a public entity in the United States and a party to
the litigation resulting in the judgment. The materiality condition has
been deleted as unnecessary, for it merely reiterates the general principle

that evidence must be materisl to be admissible.

LY
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 Subdivision (23): Statement Concerning One's Own Family

Rule 63(23)

1

Historv,

(23} If the judge finds that the declarant is unavailable

as a witness, a statement of a matter concerning a declarant's
own birth, marriage, divorce, legitimacy, relationship by
blocd or marriage, race-ancestry or other similar fact of his
family history, even though the declarant had no means of
acquiring personal knowledge of the matter declared, [&f]

unless the judge finds that the [deelavant-is-umavailable:]

statement was made under such circumstances that the declarant

in making such statement had motive or reason to deviate from

the truth.

COMMENT

As drafted URE 63(23) restates in substance existing California law

as found in Section 1870(4) of the Code of Civil Procedure except that

TSection 1870(4) requires that the declarant be dead whereas unavailability

of the~declarmrt--for any of the reasons specified in Rule 62 makes the
statement admiseible under-URE 63(23).

The Commission has revised URE 63({23) to provide that a statement
to which 1t applies 1s not admissible if the court finds that the
statement was made under such circumstances that the declarant had a
motive to deviate frem the truth in meking the statement.
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Rule 63 (24)

Subdivision (24): Statement Concerning Family History of

Another.

S — i - -

(24} Unless the judge finds that the statement was

made unﬂer such circumstances that the declarant in making

such siatement had motive or reason to deviate from the

{
truth{ a statement concerning the birth, marriage, divorce,
deathL legitimacy, race-ancestry, relationship by blood or
marriage or other similar fact of the family history of a

person other than the declarant if the judge finds that the

declarant is unavailable as 3 witness and finds that:

(a) [finde-shas] The declarant was related to the other
by blood or marriage; or

(b) [#inds-shas-he] The declarant was otherwise so
intimately associated with the other®s family as to be likely
to have accurate information concerning the matter declared
[+] and made the statement 1;l[as}upon information received
from the other or from a person related by blood or marriage
to the other {3} or 1;;1[as}upon repute in the other's
family. [,-and-4b4-£ind§.£hat-the-daclanant-is_unauailable

ag-a-witness; ]
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Rule 63(2k)

COMMENT

As drafted URE 63(24){a) restates in substance existing California
law ae found in Section 1870(%4) of the Code of Civil Procedure except
that under the latter the statement is admissible only if the declarant
is dead whereas under the former unavailability for any of the reasons
specified in Pule 62 is sufficient.

URE 63(28)(b) is new to California law but the Commission believes
that it is a sound extension of the present law to cover a situation
that is within its basic rationale - €.g., to a situation where the
declarant was a family housekeeper or doctor or so cloee a friend as
tc be "one of the family" for purposes of being included by the family
in discussions of its history.

Bere again, as in subdivision (23), the Commission has added
language which will permit the trial judge to refuse to admit a
declarastion of this kind where it was made in such circumstances as

to cast doubt upon its trustworthiness.
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Rule 63(25)

~_Subd ton (25): Statement Congerning Femily History Based

on Statement of Another Declarant.

{ {28}--A-statement-of-a-deslarans-shat-a-sbaberens
admiseible-unden-cxecpbionn-{23+-ep-{2Lt-ef-this-rula~was
Rade-br-anesher-deelavanty-~-offored-as-sending-to-preve-the
trubh-ef-the-Ratber-dasiared-by-both~destaranssy-if-the

5udge-£inds-that-beth—dealapants—ape-anavailabls-as-wihgesses%]

COMMENT

The Commission does not recommend the adoption of URE 63(25).
This exception would make it possible to prove by the hearsay statement
of one declarant that another declarsnt made s hearssy statement where
the earlier statement made falls under subdivision (23) or (24) of Rule
63 but the subsequent. statement deeg not Pall under any of the recognized
exceptions to the hearsay rule, The Commission can see no justificetion
for thus forging a two-link chein of hearsay Just because the first
hearsay declaration would have been asdmissible if it could have been
shown by competent evidence to have been mede. There is nothing to
guarantee the trustworthiness of the second hearsay etatement.

Of course, if both statements are within excepticns to the

hearsay rule, the evidence will be admissible under Rule 66.
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Rule 63{26)

Subdivision (25): Reputation in Family Concerning Family History.

(26) Evidence of reputation emong members of a family, to prove

the truth of the matter reputed, if the reputation concerns the birth,

marriage, divcrce, death, legitimacy, race-ancestry or other fact of

the family history of a member of the family by blood or marriage [#].

COMMENT

Subdivision {26) restates in substance the existing California
law, which is found in subdivision (11) of Section 1870 of the Code
of Civil Procedure, except that Section 1870(11) requires that the
femily reputation in question have existed "previous to the controversy.”
The Cormission does not believe that this qualification need be made =a
part of subdivision (26) because it is unlikely that a family repute-
tion on & matier of pedigree would be influenced by the existence of
a controversy even though the declaration of an individual member of

the femily, covered in suodivisions {23) and (24}, might be.

6l
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Rule 63(26e)

Subdivision (26a): Entries Concerning Family History.

(26e) To prove the birth, marrisge, diverce, death, legitimecy,

race-ancestry or other fact ef the family history of a menber of the

family by blood or marriage, entries in femily biblee er other family

bocks or charts, engravinge on rings, family pertraite gngravings

on urns, crypts ar tombstanes | and the like,

COMMENT

This subdivision restates in subetonce the existing California law found

in subdivision {13} of Section 1870 of the Code of Civil Procedure.
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Rule 63(27)

Subdivision (27): Community Reputation Concerning Boundaries,

General History and Family History.

(27) Evidence of reputation in & community [as-semdimg], to
prove the truth of the matter reputed, if [~{a}-) the reputatirn
concerns;

{a) Boundaries of, or customs affecting, land in the
community [ 3 ] and the judge finds that the reputation, if
ény, arose before controversy. [y-er]

{b) [the-reputation-eencerns] An event of general history
of the community or of the state or nation of which the community
is a part [5] and the judge finds that the event was of importance
to the community, [y~e»] |

(c) [the-reputation-eeneerns | The date or fact of birth,

marriage, divorce [5] or death [y-legitimaeys-relationship-by
blesd-or-marriages-er-pase~-ansessry | of a person resident in
the community at the time of the reputation, [;-er-seme-ether

gimilap-£foes-of-his-family-hiotomy-er-ef-his-perseonai-statue

‘eP-goRdision~-whioh-the-judge~-findp-2ikely-so-have-beer-she

subjeeb-ef-a-reliablo-repusabien-in-shas-communitys | ;

COMMENT
Paragreph (a) restates in substance the existing Celifornia law
as found in subdivision (11) of Section 1870 of the Code of Civil

Procedure.,
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Rule 63(27)
Paragreph (b) is a wider rule of admissibility tnan Cslifornia's

present rule, as found in subdivision (11) of Section 1870 which provides
in relevant part that proof may be made of "common reputation existing
previously to the controversy, respecting facts of a public or general
interest more than thirty yeare old." The 30-year limitation is
essentially arbltrary. The important guesticn would seem to be whether
a commnity reputation on the matter involved exists; its age would appear
to go more to its venerabllity than to its truth. Nor does the Commission
believe that it is necessary to include in paragraph (b) the qualification
that the reputation existed previocus to the controversy. It is unlikely
that a commnity reputation reepecting an event of general history would

be influenced by the existence of a controversy.

Paragraph {¢) restates what has been Leld to be the lew of
Californie under Code of Civil Procedure Section 1963(30) insofar as
proof of the fact of marriage is concerned. However, this paragraph hes
no counterpart in California law insofar as proof of other facts relating

to pedigree is concerned, proof of such facts by reputation now being

limited to reputation in the family. The Commission believes that paragraph

(¢) as proposed by the Commissioners on Uniform State Laws is too broad in
that it might be construed in particular ceses to permit proof of what is
espentially idle neighborhood gossip relating to such matters as legitimacy
and re;ce ancestry. Accordingly, the Commission has limited this paregraph
to proof by commnity repubtation of the date or fact of birth, marriage,

divorce or death.
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Rule 63(28)

Subdivision (28): Reputetion as to Cheracter.

(28) [3#-a-ivait-of-a-perscnls-character-at-a-cpeeified-time-is

maserialy] To prove the truth of the matter reputed, evidence of [his]

a person's general reputation with reference [therete] to his character

or & tralt of his character at a relevant time in the community in which

he then resided or in a group with which he then habitually associated.

[5e-preve-the-truth-ef-the-matter-reputeds ]

COMMENT

Subdivision (28) restates the existing Celifornis law in substance.
The materiality condition stated in the URE subdivision was omitted as
mnecessary, for it merely reiterates the general principle that evidence
must be material to be admissible. Of course, chsracter evidence is admissible
only when the question of character is materisl to the matter being litigated.
The only purpose of the subdivision is to declare that reputation evidence
as to character or a treit of charascter is pot inadmissible under the hearsay

rule.
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Rule 63(29)

Subdivision (29): Recitals in Documents Affecting Property: Ancilent

Documents.

{29) Evidence of a statement relevant toc a meterial matter, contamined

{a) A deed of conveyance or a will or other {dsewmemd] writing
purporting to affect an interest in property, [effered-as-semding-te
Feava-tha-trubk-ef-the-mabtser-sbatedy] if the judge finds that the matter
stated would be relevant upon an issue as to an interest in the property []
and that the dealings with the property since the statement weas made have
not been inconsistent with the truth of the statement. [#)

(b) A writing more then 30 years old when the statement has been

since gemerally acted upon as true by persons having an interest in the

matter.

COMMENT

Paragraph (&) restates in substance the existing California law relating

to recitals in dispositive instruments. Although lenguage in some cases

appears to reguire that the dispoeitive instrument be ancient, cases may be

found in which recitals in dispositive instruments have been admitted without

regard to the age of the instrument. The Commission believes that there is
& sufficient likelihood that the statements made in a dispositive document

will be true to warrent the admissibility of such documents without regard

to their age. The words "offered as tending tc prove the truth of the matter

stated" bave been deleted from the URE subdivision because they are unnecessary.
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Rule 63(29)

Paragrapk (b) clarifies the existing Californie law relating to the
admissibility of recitals in encient documents by providing that such
recitels are admiegsible under an exception to the hearsay rule. Section
1963(34) of the Code of Civil Procedure provides that & document more than
30 years old is presumed genuine 1f it hes been generally acted upon as
genuine by persons having an interest in the matier. The Supreme Court,
in diectum, hes stated that a document meeting this section's requirements
is presumed to be genuine ~- presumed to be what it purports to be -- but
that the genuineness of the document imports no verity to the recitals
conteined therein. Recent cases decided by district courts of eppeal,
however, have held that the precitals in such a document are admissible
to prove the truth of the facts recited. Ard in some of these cases the
courts have not insisted that the hearsay statement itself be acted upon
as true by perscns with an interest in the matter; the evidence has been
admitted upon & showing that the document containing the statement is
genuine. The Commiseion does not believe that the eage ¢f a document is
a sufficient guarantee of the trustworthiness of a statement contained
therein to warrant the admission of the statement into evidence. Accordingly,
paragraph (b) makes clear that the hearsay statement itself must have been
generally acted upon ag true for at least a generation by persons having en

interest in the matter.
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(: Rule 63(30)

Subdivision (30): Commercisl Lists end the Like.

(30) [Bvidenee-of] Statements [ef-matters-of-intevest-to-persans

engaged-in-an-eeeupatien], other than opinions, contained in a tabulation,

list, directory, register, [periedieady] or other published compilation
[6e-preve-the-truth-ef-any-relevant-watter-se-gbated] if the judge finds
thet the compilation is [publisked-fer-use-by-persens-eageged-in-that
seeupntion-and-is] generally used and relied upon by [themj] persons

engaged in an occupation as accurate.

COMMENT

Subdivision (30) has no counterpart in the California statutes. How-
ever, there has been scme indication in judicial decisions that this

exception may exist in California.
The Commission recommends subdivision (30) because the use of such

publications at the trial will greatly simplify and thus expedite the proof
of the metters contained in them. The trustworthiness of such publications
is adequately guaranteed by the fact that, being used in the business
community for the purpose for which they are offered in evidence, they
must be made with cere and accuracy to gain the confidence and reliance
of the persons who purchese them.

The words "to prove the truth of any relevant matter so stated" have

been deleted from the URE subdivision because they are unnecessary.
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Rule 63(31)

Subdivision {31): Learned Treatises.

(31) {A-publiehed-treabises-periediecal-er-pamphlet-on-a
subﬁee%-ef-his%eéyg-eeéenee-er-aft-te-preve-the-truth-e§-a
masber-seated-therein-if-she-Judge-sakes-judieiat-nesige;-o2
awitResg-expers-a-the~subjees-besbifies;~-that-the-treatisey
peréeééea&-ep-ﬁémphlet-és-a—peliab&e-a&%haré%y-in-the-sabéeetv]

Historical works, books of science or art, and published maps or

charts, when made by persons indifferent between the parties,

to prove facts of general notoriety and interest.

COMMENT

Revised subdivision (31) consists of the language of Section 1936 of
the Code of Civil Procedure as modified in form only to conform to the
general format of the hearsey statute recoomended by the Commission.

The admissibility of published treatises, periodicais, pamphlete and
the like has long been a subject of considerable controversy in.this State,
mach of it centered upon the desirability of permitting excerpts from
medical treatises to be read into evidence. Many of the criticisms that
are made concerning the present Californie statute might be resolved by
removing smme of the present limitations upon tie scope of cross-exAmination
of expert wiinesses. The Commission plans to study and report on tke scope
of permissible cross—examination at A later date in comnectinn with its

study of the Uniform Rules of Evidence.
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Rule 63(32)

Subdivision (32): Evidence Admissible Under Other Laws.

(32) Hearsay evidence declared to be admissible by any other law

of this State.

COMMENT

There are many statutes in the Celifornia codes that provide for
the admission of verious types of hearsay evidence. Subdivision (32)
will make it clear that hearsay evidence which is admissible under any
other statute which is not repealed in connection with the enactment
of these rules will continue to be admissible.

No ccmparable exception is included in URE Rule 63 because URE
Rules 62-66 purpert to provide a complete system governing the admis-

sion and exclusion of hearsay evidence.




(64)

RULE 64. DISCRETTON OF JUDGE UNDER CERTAIN EXCEFTIONS TO EXCLUDE EVIDERCE

[Rede-6ly~-Any-writing-adnissible-under-execpbions-{15)y-{26),-{37)y
£38)y-and-{20)-0f-Rule-63-sghall-be-weesived-only-if-the-parby-offering
Bueh-writing-has-deliveved-a-eepy-af-ib-or-se-mueh~thoreof-as-pay
reiake-ts-the-eonbreveynyy-to-2aai-ndverse-party-a-reasonable-tine
before-trial-unlags-che-judge-£inde-that-suek-ndverce-papty-has-ned

been-upfairl:-gurprised-by-the-£friluye-to-delivop-suech-gepys |

COMMERT

The Commission does not recommend the edoption of Rule 64. No
such requirement of pretrial disclosure now exists as to the evidence
referred to ir Rule 64 or, for that matter, to other documentary evidence.
The Commission believes that modern discovery procedures provide the
adverse parties adequate opportunity to protect themselves against

surprise.
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Rule 65

RULE 65, CREDIBILITY OF DECLARANT

Rule 65. Evidence of a statement or other conduct by a declarant

inconsistent with a statement of such declarant received in evidence

under an exception to Rule 63 [y] is not inadmissible for the purpose of

discrediting the declarant, though he is given and has hed no cpportunity

to deny or explain such inconsistent statement or other conduct. Any

cther evidence tending to impair or support the credibility of the
declarent is admissible if it would heve been admissible had the

declerant been a witness.

COMMENT

This rule deals with the impeachment of one whose hearsay statement
is in evidence as digtinguished from the impeachment of a witness who
hag testified. It has twe purposes. Firsi, it mekes clear that such

evidence is not to be excluded om the ground that it is collateral.

Second, 1t makes clear that the rule applying to impeachment of e witness -

that & witness mey be impeached by a prior inconsistent statement only
if a proper foundation is laid by calling his attention to the statement
and permitting him first to explain it - does not epply to & hearsay
declarant,

Thus, Fule 65 would permit the introduction of evidence to impeach
a hearsay declarant in one situation where such impeaching evidence
would now be excluded., Our decisions indicate that when testimony

given by a witness st a former trial is read into evidence at a
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subsequent trisl becruse the witness is not then available, his
testimony cennot be impesclied by evidence of an Inconsitent statement
unless the would-be impeecher laid the necess-ry foundation for
impeachment at the first trial or can show th:t he had no knowledge of
the impeschipng evidence at the time of vhe firgt trial. The Commission
believes, however, that the trier of fact at *he second trisl should be
allowed to coniider tle immeaching eviderce in all cases.

No Califoinio cuse has been found which deals with the problem of
vhether a foundation is required when the hearsay declarant is svailable:
as 8 witness at the trisl., The Commission believes that no foundation
for impeachment should be requlred in this case. The party electing to
use the hearsay of such a declarant should have the burden of calling
him to errplain o deny any alleged inconsistencies that tend to impeach
him.

Rule 63{1)(a) provices that evidence of prior inconsistent state-
ments made by a witness at the trial may be admitted to prove the truth
of the matters stated. In contrast to Rule 63(1){a), the evidence
edmiseible under Rule 65 may not be admitted to prove the truth of the
matter steted. Inconsistent statements that are sdmissible under Rule
65 may be admitted only to impeach the hearsay declarant. Unless the
declarant ig a witness and subject to cross-examination upon the subject
matter of his statements, there is not a sufficient guerantee of the
trustworthiness of his cub-of-court statements to warrant their reception
ag substantive evidence unless they fall within some recognized exeception

(:i +0 the hearsay rule.
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RULE 66. MULTIPLE HEARSAY Rule 66

Rule 66. A statement within the scope of an exception to Rule 63
[ska31] is not [be] inadmissible on the ground that [4%-imeludes-a
sbetezent-nade-by-another-deciarant ~-ard-is-effered-to-prove-the-truth-ef

the-ineluded-pbatenent~12-suei-inaluded -sbabenent-ibsedf] the evidence of

such statement is hearsay evidence if the hearssy evidence of such state-

ment consists of one or more statements each of which meets the requirements

of an exception to Rule 63.

CCOMMERT

This rule would meke it possible to prove by the hearsay staetement of
cne declarant that another declarant mede e hearsay statement where each
of the statements falls within an exception to Rule 63. Although California
cases may be found in which such evidence has been admitted, the Commission
is not aware of any California case where the admissibility of "multiple
hearsay" evidence has been analyzed and discussed. But since each state-
ment must fall within an exception to the hearsay rule there is & sufficient
guarantee of the trustworthiness of the statements to justify this qualifi-
cation of the hearsay rule,

The Commission has revised the rule to make it clear that, on occasicn,
several hearsay statements mey be admitted under this rule. For instance,
evidence of former testimony is admissible under Rule 63(3). The evidence
of such former testimony mey be in the form of the reporter's record, which

is admissible under Rule 63(13). A properly authenticated copy of the report
would be admissible under Rule 63(17). BEven though "triple hearsay" is here
involved, the Commission believes that there is a sufficient guarantee of the
trustworthiness of each stetement, for each of them pust fall within an
exception to the hearssy rule,
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Rule 66A
RULE 66A. SAVINGS CLAUSE

Rule 66A. Nothing in Rules 62 to 66, inclusive, shall be

construed to reveal by implication any other provision of law

relating to hearsay evidence.

COMMENT

No comparable provision is included in the URE; but the
Commission has added this provision to make it clear that
Rules 62-66 and the existing code provisions dealing with the
admission of hearsay evidence are to be treated as cumnulative.
The proponent of hearsay evidence may justify its introduction
upon the basis of a URE exception or an existing code provision
or both.

Some of the existing statutes providing for the admission
of hearsay evidence will, of course; be repealed when the URE
is enacted, The Commission hereinafter recommends the repeal
of all present code provisions which are general hearsay
exceptions and which are either inconsistent with or substantially
coextensive with the Rule 63 counterparts of such provisions.
The statutes that will not be repealed when the URE is enacted
are; for the most part; narrowly drawn statutes which make a
particular type of hearsay evidence admissible under specifically
limited circumstances. It is neither desirable nor feasible to
repeal these statutes. This savings clause will make it clear

that these statutes are not impliedly repealed by Rule 63.
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ADJUSTMENTS AND REPEALS OF EXISTING STATUTES

Scattered tihrough the various codes are a number of statutes
relating to hearsay evidence. Some of these statutes deal with
the problem of hearsay generally, while others deal with the
admissibility and proof of certain specific documents and records
or with a specific type of hearsay in particular situations.

The Commission has studied these statutes in the light of the
Commission's tentative recommendation concerning Article VIII
(Hearsay Evidence) of the Uniform Rules of Evidence.

The Commission tentatively recommends the repeal of those
code provisions that set forth general exceptions to the hearsay
rule which are inconsistent with or substantially coextensive with
the exceptions provided in subdivisions (1} through {31) of Rule
63 as revised by the Commission. The Commission, however, does
not recommend the repeal of the numerous provisions dealing with
a particular type of hearsay evidence in specific situations.
These provisions are too numerous and too enmeshed with the
various acts of which they are a part to make specific repeal a
desirable cr feasible venture. Moreover, many of these provisions
were enacted for reasons of public policy germane to the acts of
which they are a part and not for considerations relating directly
to the law of evidence. For example, the provisions of Section
2924 of the Civil Code; which makes the recitals in deeds
executed pursuant to a power of sale prima facie evidence of
compliance with certain procedural requirements and conclusive

evidence thereof in favor of bona fide purchasers, are to further
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a policy of prctecting titles to property acquired pursuant to
such deeds., The Commission has not considered these policies

in its study of the Hearsay Article of the Uniform Rules of
Evidence; for these policies are not germane to a study to deter-
mine what hearsay is sufficiently trustworthy to have value as
evidence. Therefore, the Commission does not recommend any
change in these statutes; and, to remove any doubt as to their
continued validity, the Commission has hereinbefore recommended
the addition of provisions to the Uniform Rules o« Evidence to
make it clear that other laws authorizing the admission of hearsay
evidence which are not repealed will have continued validity.

Set forth below is a list of the statutes which, in the
opinion of the Commission, should be revised or repealed. The
reason for the suggested revision or repeal is given after
each section or group of sections 8 References in such reasons
to the Uniform Rules of Evidence are to the Uniform Rules as

revised by the Commission.

& A number of the sec¢tions listed below refer to the “declaration,
act or omission™ of a person in defining an exception to the

hearsay rule. The superseding provisions of the Uniform Rules
of Evidence refer only to a "statement."™ Rule 62 defines a
"statement" as a declaration or assertive conduct, that is,
conduct intended by the declarant as a substitute for words.
Rule 63 in stating the hearsay rule provides only that
"statements" offered to prove the truth of the matter asserted
are hearsay and inadmissible. Hence, insofar as these sections
of the Code of Civil Procedure refer to nonassertive conduct or
to statements which are themselves material whether or not true,
these sections are no longer necessary for evidence of such
facts is not hearsay evidence under the Uniform Rules.
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Cole af Civil Pracacure

Section 18YW providns:

1848. The rights of a party cannct be prejudiced by
the declaration, act, or ocmission of another, except by
virtue of e particular relation between them; therefore,
proceedings against one cannot affect ancther.
This section should be repealed. It dezls with the extent to which
out-of-court declaraticns, acts or cmissions may be used to the prejudice
of a party, and this is covered by the opening paragreph of Rule 63 and

the numercus exceptions thereto.

Section 1849 provides:

1849, Declarations of predecessor in title evidence.
Where, however, one derives title to real property from another,
the declaration, act, or amission of the latter, while heolding

the title, in relation to the property, is evidence against the
former,

This section should be repealed. It is superseded by Rule

63(9a)(a) relating to admissions of predecessors in interest.

Section 1850 provides:

1850. Declarstions which ere a part of the transaction.
Where, also, the declaration, act, or omission forms a part
of a transaction, which is itself the fact in dispute, or
evidence of that fact, such declaration, act or omission is
evidence, as part of the transaction.

This section should be repealed. It is superseded by Rule 63{L)
providing en excepticon to the hearssy rule for contemporaneous and

spontaneous declarations.
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Section 1851 provides:

1851. And wherc the question in dispute between the parties
is the obligation or duty of a third person, whatever would be
the evidence for or sgainst such person is prime facie evidence

between the parties.
This section should be repealed. It is superseded by the exception

stated in Rule 63(9)(e).

Section 1852 provides:

1852. Decleration of decedent evidence of pedigree. The
declaration, ect, or cmission of e member of a family who is a
decedent, or out of the Jjurisdiction, is alsc admissible as
evidence of common reputation, in cases where, on questions of
pedigree, such reputation is admissible.

This section should be repealed. It is superseded by the pedigree

exceptions contained in subdivisions (23), (24), (26) and {27) of Rule 63.

Section 1853 provides:

1853. Declaration of decedent evidence sgeinst his successor
in interest. The declaration, act, or omission of a decedent,
having sufficient knowledge of the subject, against his pecuniaxy
interest, is also admissible as evidence to thet extent against his

successor in interest.
This section should be repealed. It is an imperfect statement of the

declaration against interest exception and is superseded by Rule 63(10).

Section 1870(2) provides in part:

1870. In conformity with the preceding provisions, evidence
may be gilven upon a trial of the following facts:




2. The act, declaration, or omission of a party, as
evidence agairst such party;

This subdivison should be deleted. It is superseded by the

aedmissions exception contained in Rule 63(7).

Section 1870(3) provides:

1870. In conformity with the preceding provisions, evidence
may be giver upon a trial of the following facts:

3. An act or declaration of another, in the presence and

within the observation of a party, end his conduct in relation
thereto;

This subdivision should be deleted. It is superseded by the
edmissions exception stated in Rule 63(8)(b).

Section 1870{4) provides:

1870. 1In conformity with the preceding provisions, evidence
may be given upon a trial of the following facts:

4. The act or declaration, verbal or written, of a
decessed person in respect to the relationship, birth,

marriage, or death of any person releted by blocd or

marriage to such deceased person; the act or declaration

of a deceased person done or made &geinst his interest

in respect to his real property; and also in criminal actions,

the act or declaration of & dying person, made under a sense

of impending death, respecting the cause of his death;

This subdivision should be deleted. The first clause is superseded
by the pedigree exception contained in Rule 63(23). The second clause
1s superseded by the exception relating to declarations against
interest contained in Rule 63(10). The third cleuse is superseded by
the dying declaration exception contained in Rule 63(5).

Section 1870(5) provides:

1870. In conformity with the preceding provisions, evidence
m2y be given upon & trial of the following facts:

5. After proof of & partnership or agency, the
act or declarstion of & partner or agent of the party,
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within the =-~ope of the partnership or agency, snd
during its e:istence. The same rule applies toc the
act or decle sition of a Joint owner, jJoint debbor,
or c¢ther per:son jointly interested with the party;
This subdivision should be deleted. The first sentence, relating
to vicarious admiselons of partners end agents, is superseded by the
exceptions contained in Rule 63(B){(a) and 63(9){z). The second

sentence, releting to vicerlous allmissions of joint owners or joint

dettors or other persons with joint interests, is superseded by Rule
63(9a)(b).

Section 1870(6) provides:

1870. In conformity with the preceding provisions,
evidence may be given upon e trial of the fcllowing facts:

6. After proof of a conspiracy, the act or declaration

of a conspirator egainst his co-conspiratcr, and relating
to the conspiracy;

This subdivisicn should be deleted. It is superseded by the exception

relating to admissions of co-conspirators contained in Rule 63(9){bv).

dection 1870(7) provides:

1870. In conformity with the preceding provisions,
evidence may be given upen & triszl of the following facta:

T. The act, declaraticn, or cmlssion forming _
part of a transection, as explained in sectlon eighteen
hundred and fifty;
This subdivision should be deleted. It is superseded by Rule 63(4)

relating to contemporaneous and spontaneous declarstions.
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Section 1870(8) provides:

1870. In conformity with the preceding provisions,
evidence may be given upon a trial of the following facts:

8. The testimony of & witness deceased, or out of
the jurisdiction, or unable to testify, given in a former
action between the same parties, relating to the same
matter;
This subdivision should be deleted. It is superseded by subdivision
(3) of Rule 63 which relates to former testimony.

Section 1870(11) provides:

1870. In conférmity with the preceding provisions,
evidence may be given upon a trial of the following facts:

1l. Common reputation existing previous to the
controversy, respecting facts of a public or genersl
interest more than thirty years old, and in cases of
pedigree and boundary;
This subdivision should be deleted. It is superseded by the commmnity
reputetion exception contzined in Rule 63(27).

Section 1870(13) provides:

1870. In conformity with the preceding provisions,
evidence may be given upon a trial of the following fectse:

13. Monuments and inscriptions in public places,
as evidence of common reputation; and entries in family
Bitles, or other family books or charts; engravings on
rings, family portraits, and the like, as evidence
of pedigree;
This subdivision should be deleted. It is superseded by the
reputation and pedigree exceptions contained in Rule 63(26), Rule 63(26a)

and Rule 63(27).
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Section 1893, This section should be revised to read:

1893. Every public officer having the custody of
a public writing, which a citizen has a right to inspect,
is bound to give him, on demand, a certified copy of it,
on payment of the legal fees therefor [;-and-sueh-eepy-is
admigsible-as-evidenee-in-like-ecages-and-with-iike-effeets
ag-the-eriginal-writing].

The langusge deleted is superseded by the exception perteining to

copies of official records contained in Rule 63(17).

Section 1901 provides:

1901. A copy of a public writing of any state or
country, attested by the certificate of the officer having
charge of the original, under the public seal of the state or
country, is admissible as evidence of such writing.

This section should be repealed. It is superseded by the exception

pertaining to copies of official records contained in Rule 63(17).

Sections 1905, 1906, 1907, 1918 and 1919 provide:

1905. A judicial record of this state, or of the United
States, mey be proved by the production of the originel, or by
a copy thereof, certified by the clerk or other person having
the legal custody thereof. That of a sister state may be
proved by the attestation of the clerk and the seal of the court
annexed, if there be a clerk and seal, together with a certificate

" of the chief Judge or presiding magistrate, that the attestation

is in due form.

1906, A Judicial record of a foreign country may be
proved by the attestation of the clerk, with the seal of
the court annexed, if there be & clerk and & seal, or
of the legal keeper of the record with the seal of his
office annexed, if there be & seal, together with a
certificate of the chief jJjudge, or presiding magistrate,
that the person making the attestation is the clerk of the
court or the legal keeper of the record, and, in either
case, that the signature of such person is genuine, ard
that the attestation is in due form. The signature of the
chief judge or presiding magistrate must be authenticated
by the certificate of the minister or ambassador, or a
consul, vice-consul, or consular agent of the United States
in such foreign country.
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1907. A copy of the judicial record of a foreign
country is also admissible in evidence, upon proof:

1. That the copy offered has been compared by the
witness with the original, and is an exact transcript of
the whole of it;

2. That such original was in the custody of the clerk
of the court or other legal keeper of the same; and,

3. That the copy is duly attested by & seal which is
proved to be the seal of the court where the record remains,
if 1t be the record of a court; or if there be no such seal,
or 1f it be nct a record of a court, by the signature of the
legal keeper of the original.

1918. Other official documents mey be proved, as follows:

1. Acts of the executive of this state, by the records
of the state depariment of the state; and of the United States,
by the records of the state department of the United States,
certified by the heads of those departments respectively. They
may elso be proved by public documents printed by order of the
legislature or congress, or elther house thereof.

2. The proceedings of the legislature of this state, or of
congress, by the jourmals of those bodies respectively, or
ejither house thereof, or by published statutes or resoluticnms,
or by coples cextified by the clerk or printed by their order.

3. The acts of the executive, or the proceedings of the
legislature of & sister state, in the same manner.

4. The acts of the executive, or the proceedings of the
legislature of & foreign country, by Journals published by their
authority, or commonly received in that country as such, or by a
copy certified under the seal of the country or sovereign, or by
a recognition thereof in same public act of the executive of the
United States.

5. Acts of a county or municipal corporsiion of this state,
or of & board or depertment thereof, by & copy, certified by the
legal keeper thereof, or by a printed book published by the
authority of such county or corperation.

6. Documents of any other class in this state, by the
originel, or by a copy, certified by the legal keeper thereof.

T. Documente of any other c¢less in a sister state, by the
original, or by a copy, certified by the legal keeper thereof,
together with the certificate of the secretary of state, Jjudge
of the supreme, supericr, or couniy court, or mayor of a city
of such state, that the copy is duly certified by the officer
having the legal custody of the original.

8. Documents of any other class in a foreign country, by
the original, or by & copy, certified by the legal keeper
thereof, with a certificate, under seal, of the country or
sovereign, that the document 1s a valid and subeisting
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document of such country, and the copy is duly certified by
the officer having the legal custody of the original, provided,
thet in any foreign country which is composed of or divided
into sovereign andfor independent states or other political
subdivisions, the certificate of the country or sovereign
herein menticned mny be executed by either the chief executive
or the head of the state department of the state or other
politicel subdivision of such foreign country in which said
documents are lodg=d or kept, under the seal of such state or
other political subdivision; and provided, further, that
the signature of the sovereign of z foreign country or the
signature of the chief executive or of the head of the state
department of a state or political subdivision of a foreign
country must be euthenticated by the certificate of the minister
or embassador or a consul, vice consul or consular agent of the
United States in such foreign country.

9. Documents ln the departments of the United States govermnment,
by the certificate of the legal custodian thereof.

1919. A public record of a privaete writing may be proved
by the origimal record, or by a copy thereof, certified by the
legal keeper of the record.
These sections should be repealed. They are superseded by subdivisions
(13), (17) and (19) of Rule 63 pertaining to the admissibility of governmental
records and copies thereof.

Bection 1920 provides:

1920. BEatries in public or other official bocks or records,

made In the performance of his duty by a public officer of this

state, or by snother person in the performance of a duty

specially enjoined by law, are prima facie evidence of the

facts stated therein.

This section should be repesled. It is superseded by the business
records exception contained in subdivision {13) and by verious specific
exceptions that will continue to exist under subdivision (32) and Rule 66A.

Section 1920s provides:

1920Ca. Photographic copies of the records of the
Department of Motor Vehicles when certified by the
department, shall be admitted in evidence with the same
force and effect as the originel records.
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This section should be repealed. It is superseded by the exception

pertaining to copies of official records contained in Rule 63(17).

Section 1921 provides:

1921. A transcript from the record or docket of & justice
of the peace of u sister state, of & judgment rendered by
him, of the proceedings in the action before the judgment,
of the execution and return, if any, subscribed by the justice
and verified in the manner prescribed in the next section, is
admissible evidence of the facts stated therein.

This section should be repealed. It is superseded by the exception

pertaining to copies of officiel recorde contained in Rule 63(17).

Section 1926 provides:

1926. An entry made by an officer, or bosrd of officers,
or under the direction and in the presence of either, in the
course of official duty, is prima facie evidence of the facts
stated in such entry.

This sectlon should be repemled. It is superseded by the business

records exception contained in Rule 63(13).

Section 1936 provides:

1936. Historical works, books of science or art, end
published maps or charts, when made by perscns indifferent
between the parties, are prima facie evidence of facts of
general nctoriety and interest.

This section should be repealed. It has been incorporated in the

Uniform Rules as Rule 63(31).

Section 1946 provides:

1946. The entries and other writings of a decedent, made
at or near the time of the itransaction, and in a position to
know the facts stated therein, may be read as prima facie evidence
of the facts stated therein, in the following ceses:

l. When the entry was made against the interest of the
person making it.

2. When it was mede in & professionel capacity and in the
ordinary course of professional conduct.

3. When it wvas mrde in the performance of & duty speclally
enjoined by law.

-86-




This section should be repealed. The first subdivision is superseded
by the decleration against interest exception of Rule 63(10); the second
subdivieion ls superseded by the business records exception contained in
Rule 63(13); and the third subdivision is superseded by the business
records exception cont~ined in subdivision {13) end the various specific
specific exceptions which will continue under subdivision (32) and Rule 66A.

Section 1947 provides:

194%7. When an entry is repeated in the regular course of
business, one being copies from another at or near the time of
the trenssction, all the entries are equaelly regarded es originals.
This section should be repesled. It is superseded by the business
records exception contained in Rule 63(13).

Section 1951. The last clause of this section is superseded by

Rule 63(19) pertaining to the proof of official records of documente
affecting interests in reml property and should be deleted. The revised
section would read as follows:

1951. Every lnstrment conveying or affecting real
property, acknowledged or proved and certified, as provided
in the Civil Code, mey, together with the certificate of
scknowledgment or proof, be read in evidence in an action
or proceeding, without Pfurther proof {j-alse;-the-eriginnl
reeord-of-pguch-eonveyasee-er-ingtrureni-thus-aeknewiedged
or-proved;-ex-A-eertified-eepy-of-the-reeord-ef-sueh
esEveyanee-or-ingtirument - thus-aeknewledged-or-proved;-gay
be-read-in-evideneey-with-the-1ilke-effeei-as-the-arigiand
ingbrumenty-vithous- further-proef].

Sections 1953e through 1953h provide:

1953e. The term "business" as used in this article shall include
every kind of business, profession, occupation, calling or operation
of institutions, whether carried on for profit or not.

1953f. A record of an act, condition or event, shall, in
so far as relevant, be competent evidence if the custodian or
other gqualified witness testifies to its identity and the mode
of its preparation, and if it was made in the regular course of
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business, at or neer the time of the act, condition or event,
and if, in the opinion of the court, the sources of information,
method and time of preparation were such as to justify its
admisgion.

1953f.5. Sublect to the conditions imposed by Section
1953f, open book accounts in ledgers, whether bound or unbound,
shall be competent evidence.

1953g. ‘This avrticle shall be so interpreted and construed
as to effectuste its general purpese to meke uniform the law of
those States which enact it.

1953h. This article may be cited as the Uniform Business
Records as Evidence Act.

These sections should be repealed. They are the Uniform Business Records
as Evidence Act which has been incorporated in the Uniform Rules as
Rule 63(13).

Section 2016. This section should be revised so that it conforms to

the Uniform Rules. The revision merely substitutes "unavailable &as a
witness" for the more detailed lenguage in Section 2016 end makes no
significant substantive change in the section. The revised portion of the

section would read as follows:

* * *

(d) At the trial or upon the hearing of a motion or an
interlocutory proceeding, any pert or all of a deposition, so
far as edmissible under the rules of evidence, may be used
egainst any party who was present or represented at the taking
of the deposition or who had due notice thereof, in accordance
with any one of the following provisions:

(1) Any deposition may be used by any party for the purpose
of contradicting or impeaching the testimony of deponent as a
witness.

(2) The deposition of & party to the record of any civil
action or proceeding or of a person for whose immediate benefit
seid action or proceeding is prosecuted or defended, or of
enyone who at the time of teking the deposition was an officer,
director, superintendent, member, agent, employee, or managing
agent of any such party or person may be used by an adverse

party for any purpose.
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{3) The deposition of a witness, whether or not a party,
may be used by any party for any purpose if the court finds:

(i) that the witness is unavailable as & witness within the

meaning of Rule 62 of the Uniform Rules of Evidence; or [deadj

or-{3i)-that-the -vitness-is-at-a-greater-distance-than-160-niles
frem-the-place-of iriai-ey-hearing;-or-ig-oui-of-the-Siasey
ustege-it-appears-that-the-absence-of-the-witeess-was-proeured
By-the-party-offering-the~depogiticny-or-{iii)-that-the-witness
ig-unable-to-atiend-er-testify-beeauge-of-ages-sickuessy
ipfirmityy-or-imprisonments-or-{iv)-thet-the-parsy-offering-
the-depesition-has-been-unable-to-proeure- she-attendance
of-the-witness-by-suppeenaj-or-{v7] (ii) upon applicetion and
notice, that such exceptional circumstances exist as to make it
desirable, in the interest of justice and with due regard to the
importence of presenting the testimony of witnesses orally

in open court, to allow the deposition to be used,
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Section 2047. This section should be revised to delete the last

sentence which is superseded by Rule 63(1){c). The remainder of the
section should be revised to remove the limitation upon the type of writings
that may be used teo refresh recollection. As when a witness's recollection
is refreshed he testifies to present recolliection rather than to the

matter contained in the refreshing memorandum, there is no reason to
require the memorandum t0 meet the necessarily strict standards that a
document purporting to contsein recorded memory must meet. The section
shouid also be revised to grant the adverse party the right to see not

only the documents used to refresh a witness's recollection in the court
roam but also the documents used to refresh the witness's recollection

Just before he entered the court room. Revised Section 2047 would read

as follows:

2047, [When-Witneps-May-Refresh-Memory-Frem-Netes+] If a witness
[$¢s-atlewed-te-refresh] refreshes his memory respecting e fact [y-¥¥-
anything-written-by-himself;-e¥-under-his-diveetiony-at~the-sime~vwhen-$he
faeb-oceurredy-or-immedintely-therenftor; ~ar-ab-any-ether-tine-when-tha
faet-vas-fresh-in-his-nemoryy-and-he-lnev-ihat-the-peme-was-eerreebiy

sbated-in-the-wribings--Bub-in-suek-ease] by a writing either while

testifying or prior thereto, the writing must be produced, and mey be seen

by the adverse party [y] who may, if he chooges , cross-examine the witness
about it [y] and may read it to the jury. [Bej-misey-a-witness-may
sestify-frem-pueh-e-writingy ~theugh~he-rebain-re-recoliection-6f-she

partieulear-fackey-bubt~sueh-evidence-must-be-reeceived-vith-saubiony |




Bosal Tode
Section 686. This section now sets forth three exceptions to the

right of defendant in a criminal trial to confront the witnesses against
him. These exceptions purport to state the conditions under which the
court may admit testimony taken at the prelimipary hearing, testimony taken in
a former trial of the action and testimony in & deposition that is admissible
under Penel Code Section 882. The section inaccurately sets forth the
existing law, for 1t fails to provide for the admission of hearsay evidence
generelly or for the admission of testimony in a depositicn that is admissible
under Penel Code Sections 1345 and 1362, and its reference to the conditions
under which depositions may be admitted under Penmal Code Section 882 is
not accurate. As Rule 63(3) and {3a) covers the situations in which testimony
iR enothar oction or proceeding amd testimony at the preliminary hearing is
admissidle as exceptions to the hearsay rule, Section 686 should be revised by
eliminating the specific exceptions for these situations and by substituting
for them a general cross reference to admissible hearsay. The present
stetement of the conditions under which a deposition mey be admittied
should also be deleted, and in lieu of the deleted language there should
be substituted language that accurately provides for the admission of
depositions under Penal Code Sections 882, 1345 and 1362. The revised
section would read:

686. 1In a criminal action the defendant is entitled:

1. To a speedy and public trial.

2. To be allowed counsel as in civil actions, or to appear

and defend in person and with counsel.
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3. To produce witnesses on his behalf and to be confronted
with the witnesses against him, in the presence of the court,
except [#has] :

{a) [Where-thc-eharge-has-been-pre}iminars:ly-examined-befove
a-eekmittips-wagl atraie-and-the- tectinony- talien- dewn-by-quedsion
and-answer-in-the-presenze-of - the-defendant;-who-kasy-eishexr-in
persen-or-by-eounsely-eress-exanined-er-had-an-opportunity-+o
erese-examine-the-yitnesss:-ex-wvheve-she-tessimeny-of-a-witness
en-the-pari-of-the-peepies-vwhe-is-unable-to-give-seeurity-for
his-appearanees-has-been-iaken-eonditionnaily-in-like-moaner-1a
the-presence-of~the-defepdart;-whe-has;-either-in-pergon-or-by
veunsely-eress-examdned- or-had-on- opporsuniiy-te-erpss-examine
the-witnesss;-the- depesition-of-such-witness-mey-be-ready-upen
ita-peing- satisfactoriiy-shewn-se- the- court-that-he-is-dead-oxr
ineape-or- cEanet-with-due-diligence-be-found-within-+the-states
apd- excepi-alse-that- in-the- ease-of-offenses-herenfier- commisted
fhe- testimeony- en- behal f- of- the- people- ox-the- defendapi-of-a
wiiness- deceised; - insanes - out- ef-Jurisdietion; - or-whe- cannes
with-due-dilizenee;-be-found-within- the-statey-given-on-a- former

triad -of- the-aetion-i1n-the- presenee- of-the-defendani-whe-hasy

either-in- perscn- or-by- esunsely- eress-cxagined- or- had- ap-opportundty

to-eross-examine-the-yitness; -nay-be-admitteds] Hearsay evidence

may be admitted to the extent thaet it is otherwise admissible in

& criminal action under the law of this State.

(b} The deposition of & witness taken in the action may be

read to the extent that it is otherwise admissible under the law

of this State.

“Be




Sectjons 1345 apd 1362, These sections should be revised so that

the conditions for odm’dtting the deposition of a witness that has been
taken in the sems actior are consistent with the conditions for admitting
the testimony of & wi“t=3s in another &ctiom or proceeding under Rule

63(3) and (3a). The voviged sections would read:

1345, The deposition, or a certified copy thereof, may
be read in evidence by either party on the trial [y-upes-iis

eppearing] If the judge finds that the witness is [umable-%e

atiendy-by-reasgon-of-his-denthy-insanity;-siehnessy -oy-infivmityy

er-ef-hip-eentinned-absence-from-the-gsate] unavailaeble as a

witness within the meaning of Rule 62 of the Uniform Rules

of Evidence. [Upen-reading-ihe-depesitieon-in-evideneey] The
same objections may be taken to a question or answer contained

[4hewein] in the deposition as if the witness had been examined

orally in court.
1362. The depositions taken under the commission may be
read in evidence by elther party on the trial [y-upem-ii-being

showa] if the judge finds that the witness is [umeble-te-attend

from-any-eause-whatever;-and] unavailable as & witness within the

meaning of Rule 62 of the Uniform Rules of Evidence. The same

obJjections may be taken to a question in the interrogatories or
to an answer in the deposition [3] &s if the witness had been

examined corally in court.




