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Memorandum No. 25(1561)

Subject: Study No. 36(L)} - Condemmation {Pretrial Conferences

and Discovery)

Attached on the gold sheets is & revised tentative recommendation
relating to pretrial conferences and discovery in emninent domein proceed-
ings.

The recommendetion has been reorganized and rewritten in view of
the discussion at the July meeting concerning the effect the proposed
legislation would heve on pretrial conferences. Various suggesticns
made by individual members of the Commission have also been incorporated

C into the revised recommendation.

The proposed statute has been revised to conform to the decisions
made &t the July meeting. HNote, however, the following:

(1) Sections 1, 2 and 3 {Sections 1246.8, 1246.1 and 1246.2) of
the statute are set out in the form approved by the Commission at the
July meeting with changes proposed by the staff shown in strike out and
underline.

(2) Section 4 (Section 1246.3) has been revised to conform to the
decigions made at the July meeting. The sectlion has been substantially
revised and has not been approved by the Commnission. The revised section
is phrased to conform to the scheme set up by Section 1246.2.

{3} Sections 5 and 6 (Section 1246.4 and the smendment of Section
1247b) are set out in the form previously approved by the Commission.

(:: The Commission mey want to add the following at the end of Section




0

1246.3(a):
"; but nothing in this subdivision prevents a party
from calling as & witness a person upon whose statements
or opinion the opinion of a witness listed by another

perty is based in whole or in part.”

The above provision would meke it clear, for example, that a party may
call as & witness en oil expert upon whose opinion & witness for an
adverse party has based his opinion. The name of the oil expert i1s
required to be listed as & person upon whose statements or opirion an
expert witness will base his opinion. The provision makes it clear that
the opposing party can call the oil expert and cross examine him if he
is not called by the party who listed his name. The objection to adding
the above provision 1s, of course, that the court will permit the witness
to be called under Section 1246.4 and that the provision merely introduces
complexity into the statute.

The staff wishes to call attention of the Commission to paragraph
{7) of subdivision (b} of Section 1246.2. This parsgraph provides that
the statement include "the name and business or residence address of each
person upon whose statements or opinion the opinion is besed in whole
or in part." The inclusion of the word "statements" in the above
paragraph will, in the opinion of the staff, require the statement to
include, for example, a list of all persons who made & statement to the
appraiser concerning & particular comparable sale.

The Commissicon may want to add the following sentence to Section

1246, 4:




"In determining under this section whetner it is just

to permit a party to call & witness or introduce on direct
examination evidence reguired to be but not listed in
such party's statement of valuaticn evidence, the court
shall consider whether the party exercised reasonable
diligence to inform the other parties that he planned

to call such witnese or to introduce such evidence on

direct examination.”

Respectfully submitted,

John H. DeMoully
Executive Secretary
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B/1/61
TENTATIVE
RECOMMENPATION OF THE CALIFORNIA IAW REVISION
COMMISSION

Relating to Pretrial Conferences end Discovery in Eminent Domain

Proceedings

One of the major improvements in the procedural law of this State
has been the ensctment of adegquate discovery legislation. Effective
discovery techniques serve two desirable purposes: First, they permit
the parties to learn and to determine the reliability of the evidence
that will be presented ageinst them at the trial; eand, second, they permit
the pretrial conference to serve a more useful function because the partiee
approach the conference with greater knowledge of what they can expect to
prove and what the adverse parties can expect to prove.

The use of discovery in eminent domgin proceedinge has not kept pace
with its use in other civil proceedings. This is in part attributable to
Judiciel decisions that have severely limited the extent to whichthe opinion
of an expert may be discovered in an eminent domain case. These decisions
make discovery ineffective because the principal issue involved in eminent
domain litigetion (the value of the property teaken or demaged) is a metter
of expert opinion. Another major obstacle to the use of discovery in
eminent domain proceedings is the problem of the compensation of the expert
for his time in preparing for and giving his deposition. It seems unfair
for one party to impose this expense upon the adverse party sgainst his

will. Even 1f the problem of the allocation of this expense were readily
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soluble, the amount of the expense involved in taking the deposition of
an expert often would meke this fdrm of discovery impractical. A third
major obstacle to discovery in eminent domein proceedings ie that the
pertinent valuastion date frequently are hot accumalated until after the
normel time for completion of discovery -- the time of the pretrial conference.
The perties usually are unwilling to incur the expense of having the expert
complete his appraisal until shortly before the actual trial, for they
Beek to avoid this expense until it is clear that the case can not be
settled. Moreover, an appraisal completed & considerable time before the
trial mist be brought up to date just before the trial and thias involves
additional expense. Alsoc, an appraiser who completes his appreisal a
congiderables time before the trisl may find thet he has forgotten many of
the details by the time of the trial and may need to devote a substantial
ampunt of time to reviewing his appraisal Jjust before trial in order to
refresh his memory.

The Commission believes that these obstacles to effective discovery
in emirent domain cases may be overcome by legislation providiog for a
pretrial exchange of written statements containing pertinent valuation
data. This technigue is not novel; s variation of thie procedure is now
used in scme federal district courts in eminent domain proceedings
end similar procedures appear in the statutes of some other states.
Analogous procedures appear in Californla statutes relating to other
fields where the problems are comparable. For example, Code.of
Civil Procedure Section 454 provides that, upon demsnd, the items in

an account sued upon must be delivered to the adverse party; end, if




such delivery is not made, the party suing upon the account my not
give any evidence thereof at the trial. Similarly, Code of Civil
Procedure Section 2032 provides for a compulsory exchange of physicians'
reports under certain circumstances and prohibits the introduction of
testimony by an examining physician if his report has not been exchanged.
The Commission recognizes that pretrial exchange of valuation
data will require the parties to prepare a substantial portion of their
case pomewhat earlier than is now the practice -- i.e., by the time
the informstion ie required to be exchenged rather than by the time of
the trisl. But the recommended procedure has several offsetting advantages.
First, it will temd to assure the reliability of the data upon which the
appraisal testimony given at the trial is based, for the parties will
have an opportunity to test such data through investigation prior to
trial. BSuch pretrial Ilnvestigation should curtail the time required
for the trial and in some cases may facilitate settlement. Second, if
the exchange of information takes place prior to the pretrial conference,
it will permit the pretrial conference to serve a more useful funection
in eminent domain proceedings. For example, the parties, having
checked the supporting data prior to the pretrial conference, may be
able to stipulate at the pretrial conference to the highest and best
use, to the admiseibility of certeain evidence and, perheps, even to
the amount of certain items of dawmage. Of course, this desirable
objective can be fully achieved only if the Judicial Council develops
pretrial rules to provide for the holding of pretrial conferences in

eminent domein cases subsequent to the time for exchange of the




valuation data.l
To effectuate this recommendation, the statute hereinafter recomrmended
Jdneludes the following provisions:

1. At least 40 days prior to the trial, any party to an eminent
domain proceeding may serve on any cther party a demend to exchange
v&luation data. Thereafter, at least 20 dasys prior to the trial, both
the party serving the demand and the party on whom the demand is served
are required to serve on each other statemwents setting forth specified
valuation data, such &s the names of the witnesses who will testify as
to the value of the property, the opinions of these witnesses and certain
of the data upon which the opinions are based. In lieu of reporting the
conbents of documentary material, the documents may be listed and be
mede available for inapection. Compliance with these requirements will
not be onercus or expensive. Appraisal reports ordinarily contain all
the valuation deta required to be listed in the statement and copies of

the reportsz can be mede a part of the statement.

iThe proposed statute requires that the demand be served at least 40
days prior to trial and that the statement of valuvation evidence be
served at leaet 20 days prior to trisl. Under existing pretrial
procedures, these time limits do not provide assurance that the statements
wlll be exchanged pricr to the pretrial conference. As valustion opinicns
are subject to change as more data are acquired, it is desirable to have
the completion of discovery, and hence the pretrial conference, as near
to the actual triasl as possible. The Commission is hopeful that if the
proposed statute 1s enacted the Judlcial Council will modify the pretrial
rules to permit the holding cf the pretrial conference in eminent domain
cagses after the completion of the procedures required in the proposed
statute, i.e., within 20 days of the time set for trial. If the Judicial
Council believes a different time schedule for the pretrial conference
in eminent domain cases is necessary, the Commission will recensider its
recommendation to determine whether the procedures here reguired can be
completed before the pretrial conferenca.
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2. If n demand and a statement of valuation evidence are served,
a party is not permitted to call s witness to testify on direct
exsmination to any valuation evidence required to be listed upon &
statement of valuation evidence unless he has listed the witness and
the evidence upon the statement he served on the other party. This
sanction is needed to enforce the required exchange of vaeluation
statements. The same procedural technique is used to enforce the
required exchange of physicians' statements under Cofle of Civil
Procedure Section 2032 and to enforce the required service of the
accounting under Code of Civil Procedure Section 45k,

3. The court iz authorized 1o permit a party to call a witness
or to introduce evidence not listed upon his statement of valuation
evidence upon a showing (1) that he could not in the exercise of
reasonable diligence have determined to call the witness or have dis-
covered or listed the evidence or {2) that he failed to determine to
call the witness or to discover cor list the evidence through mistake,
inadvertence, surprise or excuseble neglect. These are the stapdards
now applied by the courts under Code of Civil Proecedure Section 657 {for
granting a nev trisl upon newly discovered evidence) and under Code of
Civil Procedure Section 473 (for relieving a party from default) and it
is appropriate to permit the court to apply the same standards here.

4. Section 124Tb of the Code of Civil Procedure, which now requires
the condemner in partial taking ceses to serve a map of the affected

parcel upon the condemnee if requested to do so, is amended so that the

-5-




gservice of the mep will be accomplished prior to the time for the service
of the remainder of the valuation data. This will enable the parties to
prepare thelr statements of valuation evidence with an sccuraste idea

of the amount of property to be taken by the condemner.

The Commission's recommendation would be effectusted by the enactment

of the following measure:
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An act to amend and renumber Section 124G.1 of, to amend Section

12470 of, and to add Sections 12b6.1, 1246.2, 1246.3 and 1246.4

to, the Code of Civil Procedure, relating to eminent domain

proceedings.

The people of the State of Californis do enact as follows:

SECTION 1. Section 1246.1 of the Code of Civil Procedure is

amended and renwsbered to read:

(2e46-1] 1246.8. Where there are two or more estates or divided
interests in property sought to be condemned, the plaintiff is entitled
to have the amount of the saward for sald property first determined as
between plaintiff and all defendents claiming any interest therein;
thereafter in the same proceeding the respective rights of such defendants
in and to the award shall be determined by the court, jury, or referes
and the awexrd apportioned sccordingly. The costs of determining the
sppoertionment of the award shell be allowed to the defendants and taxed
against the plaintiff except that the costs of determining any issue
as to title between two or more defendants shall be borne by the defendants

in such proportion as the court may direct.

SEC. 2. Section 1246.1 is added to the Code of Civil Procedure,

to read:

12k6.1 Any party to an eminent demain proceeding may, not later
than 40 days prior to the day set for trisl, serve and file a demand to
exchange veluation evidence. The demand shall describe the parcel of

property upon which valuation evidence is sought to be exchanged, which
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description may be made by reference to the complaint. The demand shall
include a statement that the party on whom the demand is served is required
10 serve snd file a statement of valuation evidence in compliance with
Sections 1246.1 and 1246.2 of the Code of Civil Procedure not later than

20 days prior to the day set for trial and that, subject to Section 1246.h4

of the Code of Civil Procedure, fallure to do so will constitute a waiver

of the right to introduce on direct examination any of the evidence required
to be set forth in the statement of valuation evidence. The demand may be

served on any party to the eminent domain proceeding.

ot later than 20 days prior to the day set for trial, the party
that served the demand and each perty upon whom the demand was served
shell serve and file & statement of valuation evidence. The party that
seyved the demand shall serve his statement of valuation evidence upon
each party on whom the demand was served, Each party oun whom a demand
is served shall serve his statement of valuation evidence upon the party

+that served the demand.

SEC. 3. Section 1246.2 ig added to the Code of Civil Procedure,

to read:

1246.2. The stetement. of valuation evidence shall contain:

{a} The name and office or residence address of each person
intended to be called es a witness by the party to testify to his opinion
of the value of the property described in the demand or as to the amount
of the damage cr benefit, 1f any, to the larger parcel from which such
property is taken.

(b) The opiaion of each witness listed as required in subdivision

{a) of this section as to the value of the property described in the
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demsnd snd as to the amount of the damage or benefit, if any, which will
P accrue to the larger parcel from which such property is taken and the
. following data to the extent that the opinion is based thereon:
(1) The highest and best use of the property.
(2) The applicable zoning and eny information indicating a
probable change thereof.
(3} A 1ist of the offers, contracts, sales of property, leases and

[ Biohsatubie
other transactions supporting the opinion.

(k) The cost of reproduction or replacement of the property less
depreciation and obsolescence and the rate of depreciation uged.

{5) The gross and net income from the property, its reasonable net
rental value, its capitalized value and the rate of capitslization used.
(6) A list of the maps, plans and documentary evidence [and-any

ethep-physieal -evidened upon which the opinion is based and the place

where such evidence is and the times when it will be made available for

Inspection [ky-the-perty-en-whem-+the-sbutement-is-gerved],
(7) The name and business or residence address of each person
upon vhose statements or opinion the opinion is based in whole or in part.
{e) With respect to each offer, contract, sale, lease or other
trangaction listed under subdivision (b) .of this section:
(1) The names and business or residence addresses, if known, of
the parties to the transaction.
{2} The locetion of the property.
(3) The date of the transaction.
(L) If recorded, the date of recording end the volume and page

where recorded.

(5) The consideration and other terms and circumstances of the
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transaction. The statepent in lieu of stating the terms of any contract,

}ease or other document mey state the place where it is and the times when it
will be made aveilable for inspecticn [by-the-party-sn-whem-the-statement-is

sexved].
SEC. 4. Section 1246.3 is added to the Code of Civil Procedure, to read:

1246.3 If & demend to exchange valuation evidence and one or more state-

ments of valuation evidence are served and filed pursuant to Section 1246.1:

(s} No party required to serve and file a statement of valuation
evidence may call a witness to testify to hls opinion of the value of the
property described in the demandor the smount of the damege or beneflt, if
any, to the larger parcel from which such property is taken unless the name
of such witness is listed on the statement of the party who calls the
witnesas. -

{b) No witness called by any party required to serve and file
& statement of valuation evidence may testify on direct examination to
eny evidence required to be listed on a statement of valuation evidence
unlese such évidence is listed on the statement of valuatioﬁ evidence
of the perty who calls the witness, except that testimony that is merely
an explanation or elaboration of evidence s¢ listed is not inadmissible

under ithis section.

SEC. 5. Section 1246.4 is added to the Code of Civil Procedure,
to read:

1246.%. Notwithstanding the provisions of Section 1246.3, the
court may upon such terms as may be just, permit a party to call witnesses
or introduce on dirert exeminstion evidence reguired to be but not listed

in such party's statement of valuation evidence if such pexrty by the
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date of the service of his statement of veluation evidence:

{a) Would not in the exercise of reasonable diligence have determined
to call such witnesses or discovered or listed such evidence; or

(b) Failed to determine to call such witnesses or to discover
or }ist such evidence through mistake, inadvertence, surprise or excusable

neglect.

SEC. 6. Section 1247b of the Ccde of Civil Procedure 1s amended

to read:

1247b. VWhenever in a condemnation proceeding only a portion of
a8 parcel of property is sought to be taken and upon a request of a
defendant to the plaintiff made at least {38] 60 days prior to the time
of trial, the plaintiff shall prepare a mep showing the boundaries of the
entire parcel, indicating thereon the part to be taken, the part remaining,
and shall serve an exact copy of such mep on the defendant or his attorney

at least [fifteen-{15}] 50 days prior to the time of trial.

Tt Y




