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Fowrth Supplement to Memorandum -No. 15(1961)

Subject: Study No. 34(L) - Uniform Ruleeg of Evidence (Hearsay)
Rule 63(3)

In Memorandum Bo. 19{1961) and the second supplement thereto, Rule
63(3) was discussed and several problems were polnted out. In this
memorandum, Rule 63(3) 1s revised to reflect the changes suggested in
the previous memoranda. To accommodate all of the suggested changes,
Rule 63{3) has been broken up into three gubdivisims -~ cne dealing with
former testimony introduced against the party who previously introduced
it, one dealing with former testimony from s declarant that a party
had the opportunity to cross-examine on a previcus occasion and one
dealing with former testimony from a declarant that ancther person had
an opportunity to cross-examine on a previous occasion. The text of the
three subdivisions may be considerably shortened if the terms "former
testimony” and "former action or proceeding” are defined. The staff
reccmmends that definitions of these terms be added to Rule 62, Although
the organizaticn of Rule 63(3) has been substantially altered, the changes
in language are not drastic and are showm by strikeout and underline,
Following each subdivision, there is a comment indicating the reasons
for the langumge used. Attached to this memorandum on pink paper are
the revised rules and comments thereorn as they will appear in the Commigeion's
recommendation if the steff recommendations are adopted.

The proposed revisions are as follows:

Rule 62. As used in Rules 62 through 66:

* ¥ *
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(8) "Former testimony" means testimony given under cath or affirmation

as & witnese in {ane$her] p former action or proceeding conducted by or
under the supervision of a court or other official agency having the
power to determine controversies or testimony in a deposition taken

in compliance with law in such an action or proceeding.

COMMENT: This definition is that now stated in the preliminary
language of Rule 63(3). The alterations shown are changes from the
preliminary langusge of Rule 63(3) as now approved. The languege of
Rule 63(3) set forth above will be indicated by an cmission (. . .)
in the text of the rules set forth below.

(9) "Former action or proceeding” means not only another action

or proceeding but also a former hearing or trial of the same action or

proceeding in which the hearing is being conducted.

COMMENT: This definiton is, in substance, that reccmmended by
the staff at pages 1-3 of Memorandum No. 19{1961). It clarifies the
status of former testimony given in the same action under Rule 63(3).
The term "the hearing” used in this definition appears in several
places in Rules 62-66 and is defined in the general URE definiticn
section, Rule 1, as follows: "'The hearing' unless same other is
indicated by the context of the rule where the term is used, means
the hearing at which the guestion under a rule is raised, and nct
some earlier or later hearing."

Rule €3. Evidence of a statement which ip mede other than by a

witness while testifying at the hearing and is offered to prove the truth
of the matter stated is hearsay evidence and is inadmissible except:
* %

(3) [Subject-bo-the-same-iimitations-and-ebjections-as-though-the
deciavani-vere-testifying-in-persony | Former testimony {. . . bub-emiy]
if the judge finds that the declarant 1s unavaiiable as a witness at the
hearing and thst [sueh] the former testimony is offered ageinst a paxty
vho offered it in evidence on his own behalf in the former action or
proceeding or against the successor in lnterest of such party.
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COMMENT: This rule is now contalned in Rule 63(3){a). The omitted
language, which is indicated here by the deletion (. . .), is the
language used to define "former testimony” in Rule 62(8), above. The
evidence involved here is not "subject to the same limitaticns and
objections as though the declarant were testifying in person” because
the evidence is offered ageinst the person vho previcusly offered it.

If the evidence is sufficiently competent to establish such person's
claim against another, he should not be heard to complain vhen ancther
uges such evidence to establish & cleim agalnst him,

(3a) Subject to [the-same-limitations-and-shjeetiona-as-though-the-
deelarant-vwere-tesbifying-in-peveeny] any objection the party against

whom the former testimony is offered coulihave taken and aid not fail

to make at the time the former testimony was given, former testimony [. . .

but~endy] if the judge finds that the declsrant ie unaveileble as a
witness at the hearing and that [in-a-ewiminal-acticn-or-preceedingy] the
party against whom the testimony is offered was a party to the [ather]
former action or proceeding and had the right and opportunity for cross-

examination with an interest end motive similar to that which he has

at the hearing [ia-the-setisn.or-proseeding-in-vhieh-the-testinony-is
offered] except that the testimony given at a preliminary examination, but

not received in evidence at the trial, in {$he-eiker] a criminasl action

or proceeding other than the action or proceeding in which the testimony

is offered is not admissible under this subdivision.

COMMENT: This subdlvision states in substance the rule now found
in Rule 63(3)(c)}. The criminal action limitation is removed sc that the
subdivision may apply to all cases in which the evidence is offered against
a person who was a party to the former action,

The provision for objection has been related to the time the former
testimony was given. This is certainly the existing rule insofar as
obJections going to the mental competency of the witness are concerned.
{See Chadbourn's study on "Whether rules which disqualify certain persons
ag witnesses also disqualify hearsay declarants” dated September 29,

1958, pp. 4-5.) Whether this is the existing lsw insofar as objections
based upon the Dead Men's Statute are concerned is not clear, although
the later cases indicate that it i1s. (See Second Supplement to Memcrandum
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No. 19(1961), note 2, page 7.} The proposed revision may change the
law inscfar as objections based upon the spouse disquslificetion rule
are concerned, but here also the existing law 18 not clear. S See
. Second Supplement to Memorandum Ko. 19(1961), note 1, page 7.} The
objection provision has alsc been limited so that a party may not
ralse objections that he failed to raise when the former testimony
was given, The word "taken" is used in the objection provision in
the same manner as it ie used in Penal Code §§ 1345 and 1362, which
provide for the admission of depositions in criminal actions,

Testimony in depositions taken, dut not offered in evidence, in
former actions is admissible under this subdivieion, for there is no
requirement that the former testimony be offered for or against anyone
in the prior action, This appears to be existing law. (Briges v. Brigss,
80 cal. 253 (1889).)

Although evidence given at the preliminary hearing of a different
criminal action 1s not admissible under this subdivision, the defendant
in & criminal action may introduce such evidence ageinst the prosecution
under subdivision (3) sbove, and anyone may introduce such evidence in
a civil ection uvnder subdivision (3b) below.

(3b} Subject to [the-same-limitations-and-ebjesticrs-as-theugh

the-deslarant-vere-testifying-in-perscn, ] any objectiocn the party against

vhom the former testi.mong is offered could have taken gt the time the

former testimony wes given, former testimony {. . . bub-smiy] if the

Judge f£inds that the declarant is unavailable as a witness at the

hearing, [amd] that the former testimony is offered in a civil action

or proceeding or against the people in a criminal action or proceeding

and that the issue is such that [the-parby-sgainst-whom-the-testimeny

was-offered-in-the-othexr] a party to the former action or proceeding

had the right and opportunity for cross-examination with an interest

and motive similar to that which the party against whom the testimony

is offered has at the hearing. [in’thractton'cr"proceeaing-in-which'the

testimeny-ia-nffeved]

COMMENT: This subdivision restates the rule now contained in Rule
63{(3)(b). Under thie revision, the former testimony with which it is
concerned may be introduced against the prosecution in a criminsl proceeding.
Thus, s under existing iaw, the defendant has as much right to introduce
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avidence in a criminal proceeding as he does in a civil proceedln%, for
the prosecution is not protected by any right of confromtation. (See
Second Supplement to Memorsndum No. 19(1961) pp. 13-15.)

As under (3a), testimony in depositicms taken, but not offered in
evidence, in & former action is sdmigsible under this subdivision for there
12 no requirement that such former testimony be offered for or agsinst

anyone,

As the party against whom the testimony may be admitted under this
subdjvision may not have been a party to the former action, he is given
the right tc raise any objection to the former testimony that he could
have raised at the time the former testimony was given.

Respectfully submitted,

Joseph B. Harvey
Asgistent Executive Secretary
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Rule 62

RULE 62. DEFINITIONS.

Rule 62. Ag used in [Ruie-63-a8d-ite-exeeptions-and-in-the-foilowing

rulesy] Rules 62 through 66:
(1} 'Statement” mesans not only an oral or written expression but also

non-verbal conduct of & person intended by him as & substitute for words in
expressing the matter stated.

(2) "Declaranmt" is a person who makes a statement.

(3} "Perceive" means acquire knowledge through one's [ewn] senses.

(4) "Public [9ffiesal!] officer or employee of a stete or territory

of the United States_'_‘_ includes [am-offieinl-of-a-politieal-subdivision-of-

sueh-sbate-oy-berritory-ani-of-a-munieipalisys] an officer or employee of:

() This State or amy county, city, district, authority, agency or

other politicel subdivision of this State.

(b) Any other state or territory of the United States or anmy public

entity in any other state or territory that is substantially equivalent to

the public entities included under paragraph (2} of this subdivision.

{5) "state" includes each of the United States and the District of

Columbie.
[£6)--2A-Business!-an-used-in-excepbion-{13)-chali-ineiude-every-kind

of-businessy-professiony-oecupationy-~ealitng-or-operation-of-institutionsy

vhether-earried-en-for-prefit-or-noty |

{6) [€39] Except as otherwise provided in subdivision (7) of this

rule, "unavailsble as a witness" [4meludea-situatiens-where] mesns that the

[witress] declarant is H



Rule 62
(8} IExempted on the ground of privilege from testifying concerning
the matter to which his statement is releveat. [y-er]
(b) Disquelified from testifying to the matter. [y-er]
(¢) Dead or unable [%e-be-present-or] to testify at the hearing
because of [death-er-then-existing) physical or mental illness. [y-or]
{d) Absent beyond the jurisdiction of the court to compel appearance

by its process and the proponent of his statement could not in the exercise

0f reasopable diligence have secured the presence of the declarant at the

{e) Absent from the [plaee-ef] hearing [beeause] and the proponent

of his statement does not know and with ressonsable diligence has been
unable to ascertain his whereabouta.

{7) Por the purposes of subdivision {6} of this rule, [Bu%] &

[witnese] declarant is not unavailable as & witness:

(a) If the judge finds that [his] the exemption, disqualification,

death, inability or absence of the declsrant is due to the procurement or

wrongdocing of the proponent of his statement for the purpose of preventing
the [witmese] declarant from attending or testifying; {;] or [se-she
euipable-negieei-of-gueh-parsyy-or]

{b} If unavailability is claimed [under-elause-({d)-of-the-preceding

paragraph] bectusge the declarant is absent beyond the jurisdiction of the

court to compel appearance by its process end the judge finds that the

deposition of the declarant could have been teken by the proponent by the

exercise of reasonable diligence and without undue bardship [3] or expense.
[ané-thats-the-probable-importance-of-the-teptimony-is-such-ag-to-justify

{he-expense-of-taking-sneh-depositiony |
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Fule 62

{8) "Former testimony” meens testimony given under cath or affirmation

as & withegs in & former action or proceeding conducted by or under the

supervision of & court or other officiel agency heving the power to determine

controversies or testimony in a deposition taken in complisnce with law in

such an action or proceeding.

{9} "Former action or proceeding" meens not only another action or

proceeding but 8lso a former hearing or trisl of the seme action or pro-

ceeding in which the hesring is being conducted.

CCMMENT

This Rule defines terms used in Rules 62-66, The Rule as proposzed
by the Commissiconers on Uniform State laws has been considerably revised
in form in the interest of clarity of statement.

The significance of the definition of "statement" contained in
URE 62(1) is discussed in the comment to the opening paragraph of Rule 63.

URE Rule 62(€) has been omitted beceuse "a business" is used only in
subdivsions (13) and (14) of Rule 63 and the term is defined there.

Rule 62 defines the phrase "unavallable &s & witness," and this
phrase is used in URE Rules 62-66 to state the condition which must be
met whenever the admigsibility of heersay evidence is dependent upon the
present unavailebility of the declsrant to testify. The admissibility of
evidence under certain hebrsay exceptlons provided by existing Californis
law ieg also dependent upon the unavailability of the hearsay declarant to
testify. But the conditions constituting unavailability under existing

law vary from exception to exception without apparent reason. Under some
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Rule 62

exceptions the evidence is admisgible if the declarant is dead; under
others, the evidence 1s admissible if the declarant is dead or insane;
under others, the evidence is admissible if the declarsnt is absent from
the jurisdiction. For these varying standards of unaveilebility, Rule 62
substitutes & uniform steandard.

The phrase "unavailable as & witness" as defired in Rule 62 includes,
in addition to cases where the declarant is physically unevailable (deed,
insane, or absent from the jurisdiction), situations in which the
declarant is legally unavaileble (exempted from testifying on the ground
of privilege or disquelification), There would seem to be mo valid
digtinction between admitting the statements of & dead, insane or abaent
declarant and admitting those of one who is legally not available to
testify. Of course, if the out-of-court declaration is itself privileged,
the fact that the declarant is unsvailable to testify &t the hearing on the
ground of privilege will not make the declaration admigsible. The excep-
tions to the hearsay rule that are set forth in the subdivisions of Rule
63 do not declare that the evidence described is necessarily admissible.
They merely declare that such evidence is not inadmissible under the
hearsay rule. If there isg some other rule of law -- such as privilege --
which renders the evidence inadmipsible, the court is not compelled to
admit the evidence merely because it falls within an exception to the
hearsay rule. Rule 62, therefore, will permit the introduction of
hearsay evidence where the declarant is unavailable becsuse of privilege
only if the declarstion itself ig not privileged or inadmissible for some

other reason.
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Rule 62

The last clause of URE Rule 62 has been deleted by the Commission
for 1t adds nothing to the preceding language.

Subdivisions (8) and (9) have been a2dded to permit convenient use
of the defined terms in the former testimony exceptions, Rule 63(3), (3a)
and (3b). The definition of former action or proceeding given in sub-
division {g) is the same as that given by the California courts to the
term "former action" contained in subdivision 8 of Code of Civil Procedure

Section 1870.



Rule 63(3)

Subdivision {3): Testimony in Former Action or Proceeding.

(3} [Subjeet-io-ihe-some-iimitations-and-ebjeetions-as-though-the
deelarant-were-testifying-in-peraens-{a)-testinony-in-the-form-of-a
depesition-teden- in- compiinnee-with-the-law-of-thig-sinte-for-use-as
teetimony-in-the- trial-of-the-aetion-in-which-offered;-or-{B)-if-the
Judge-finda-that-the-deeinrant-is-usavailable-a5-a-witness-at~the-hearings
testimony-given-ad-a~withess-in-another-action-or-in-a-deposition- taken-in
eomplinpee-ywith-law-for-use-Be-teatimony-dn-the-trdait~ef-apether-netiony
when-{4)- the- testimeny-ia-ef fered-agningt-a-pariy-ywho-offered-i4-in-his
WA~ bekalf-en-the-former-oceasion; - er-againsi- the-suececsey-in-interest
of-sueh-pardyy-er-{ii)-the-isaue-15-such-that- the-adverge-party-on-the
former-oceasion-had-the- yighi-and-cpportuni by-for-crosc- exazination-yith
an-interegt-and-pokive-similay-to-that-which-the-adverse-pariy-hoe-in-the

aetion-in-whieh-the-testimony-is-offered;] Former testimony if the judge

finds that the declarant is unavailable as a witnesa at the hearing and

that the former testimony is offered against a party who offered it in

evidence on his own behalf in the former action or proceeding or against

the successor in Interest of such party.

COMMENT!

The Commission recommends ageinst the adoption of URE 63(3){(a). This
peragraph would make admissible as substantive evidence any deposition
taken "for use es testimony in the trial of the action in which it is

offered" without the necessity of showing the existence of any such special
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Rule 63(3)

clrcumstances as the unaveilability of the deponent. In 1957 the Legislature
enacted & statute (C.C.P. §§ 2016 - 2035) dealing comprehensively with
discovery and the circumstences and conditions under which a deposition
may be used &t the trisl of the action in which the depositlion is taken.
The provisions then enacted respecting admissibility of depositions are
narrower than URE 63{3)(a). The Commission believes that it would be unwise
to recommend suhstantive revision of the 1957 discovery legislation before
substantial experience hag been had thereunder. Rule 63{32) end Rule 66A
will continue ip effect the existing law relsting to the use of a deposi-
tion as evidence at the trial of the action in which the deposition is taken.
Under existing lew, the admisaibility of depositions in other actions is
apparently governed by the former testimony exception to the hesrsay rule
contained in subdivision 8 of Code of Civil Procedure Section 1870. Under
the Uniform Rules &8 revised by the Commission, the admissibility of
depositions in other actions will be governed by the former testimony
exception contained in subdivisions (3), {3a) and {3b)} of Rule 63.

The Commission recommends a substantial modification of URE 63(3){b}.
URE 63(3){b) as proposed by the Commissioners on Uniform State Iaws hes
two important preliminary quelifications of admissibility: (1) the declarant
must be unavailable as & witness and {2) the testimony is subject to the
same limitations and objections as though the declarant were testifying in
person. The Iaw Revision Commission reccmmends that the first quelifica-
tion be retained but that the second be substantially modified. Under the
Comnission's modification, the extent to which former testimony is objec-

tionable depends upon whether the party sgainst whom the evidence is



Rule 63(3)
introduced was a party to the former proceeding and, if sco, whether he
rermitted the evidence to be introduced &t that time without cbjection.

To accommodate this revision, the Commission bhas proposed three subdivisions
dealing with former testimony: subdivision (3) which covers former
testimony which is offered against s person who previously offered the
testimony in his own behalf, subdivision (3a) which covers fozmér-testimony
which is offered against a person who had the right end opportunity to
crogs-examine the declarant at the time the former testimony wvas given
and subdivision (3b) which covers former testimony which is offered
against & pereon whose motive for cross-examination is similar to that
of & person who had the right and opportunity to cross-examine the declarant
at the time the former testimony was given.

These provigions nmarrow the scope of the former testimony exception
t0o the hearsay rule which is proposed by the Commissioners on Uniform
State Iaws. At the same time, they go beyond existing California law
which adwits testimony taken in ancther legal proceeding only 1if the
proceeding was & former action between the same parties or thelr predecessors
in interest, relating to the same matter, or was & former triel or a
preliminary hearing in the action or proceeding in which the testimony
is offered. The testimony is made admissible only in the quite limited
circumstances described in subdivisions (3}, {3s) and (3b). The Commission
pelieves that with these limitations and safeguards it is better to admit
then to exclude the former testimony because it may in particular cases
be of critical importance to & Just decision of the cause in which it is

offered.

-8



Rule 63(3)
Subdivision (3a): Testimony in Former Action or Proceeding.

(32) Subject to amy objection the party against whom the former

testimony is offered could have taken and 4id not fail to make at the

time the former testimony was given, former testimony if the judge

finds that the declarart is unavailable as & witness at the hearing and

that the party against whom the testimony is offered was a party to the

former action or proceeding and had the right and opportunity for cross-

examination with an interest and motive similar to that which he has

at the hearing except that testimony given at a preliminary examination,

but not received in evidence at the trisl, in a criminal action or

proceedigg octher than the action or proceeding in which the testimony

is offered is rot admissible under this subdivision.

COMMENT

This subdivision is discussed in the comment to subdivieion (3).



Rule 63(3)

Subdivision (;b): Testimony in Former Action or Proceeding.

{3b) Subject to any objection the party againet whom the former

testimony is offered could have taken at the time the former testimony

was given, former testimony if the judge finds that the declarant is

unavailable as & witness &t the hearing, that the former testimony is

offered in & civil action or proceeding or ageinst the people in &

eriminal action or proceeding and that the issue is such *hat a party

to the former action or proceeding had the right and opportunity for

crogs-examination with sen interest and motive similar to that which

the party ag_iinst whom the testimony is coffered has at the hear:i.ng_:

This subdivision, together with subdivisions (3) and (32}, is
discussed in the comment to subdivision (3). Former testimony is admissible
in criminal ceses under subdivision (3b) only agsinst the prosecution.

This limitation hes been made to preserve the right of the person accused
of erime to confront and cross-examine the witnesses against him. When a
person’s life or liberty are at stake -- &g they are in & criminal trial --
the Commission does not believe that the accused should be compelled to rely
on the sufficiency of prior cross-examination conducted on behalf of some

other person.
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