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Memorandum No. 11 (1961) 

Subject: Uniform Rules of Evidence - Rule 63 - Subdivisions 
(15) and (21) 

This memorandum will discuss the necessity for Rule 63(15) of 

the ORE and some of the questions that may arise if it is deleted 

and C.C.P. §§ 1920 and 1926 are repealed. It will also discuss 

possible revision of Rule 63(21) of the URE. 

Subdivision (15) 

In resard to subdivision (15), the staff was asked to present 

a report on the need for the subdivision in view of the provisions 

of subdivision (13) pertaining to business recorda. 

Subdivision (13) permits the admission of 8lIY record of an act, 

COndition or event it the custodian or some other qualified witness 

testifies as to its manner of preparation and the judge finds that 

it was made in the regular course of buSiness and that the sources 

of information and method of preparation indicate its trustworthiness. 

It is well settled in california that this language as it now appears 

in the Uniform Bu.siness Recorda as Evidence Act (C. C.P. §§ 19538-

1935h) appUes to records maintained and prepared by the Government. 

(Nichols v. McCoy, 38 ca1.2d 441 (1952)(record of blood alcohol test 

from County Coroner's office); ~ v. County Of Los Angeles, 77 
-

Cal. App.2d 814 (1947)(record of indegent relief granted by county); 

!2!. v. San Francisco Unified School District, li1 Cal. App.2d 885 

(1952)(schoo1 personnel performance reports).) 

-1-



c 

c 

c 

~e california cases have held that business records are 

admissible under the business records exception only to prove facts 

within the knowledge ot the person making the record or facts 

reported to the recorder by a person with personal knowledie thereof 

who vas under a duty to report them. (Witkin, Cal1fornia Evidence 

327). 1be california cases have excluded business records in which 

the facts stated are based upon the statements of persons under no 

duty to give the intomation to the recorder. The courts state the 

general proposition that evidence is not admissible, even though 

contained in a business record, if the recorder or the person within 

the business who reported to the recorder could not competently testifY 

concerning the same matter. (McGowan v. Los Angeles 100 cal. App.2d 

303 (1951).) Thus in ~ v. County of Santa Cruz, 172 Cal. App.2d 697 

(1959) a report on the cause of a fire prepared qy a ranger as part 

ot his duties was excluded because the report was based on the 

statements of others who had no duty to give such infomation. In 

Maclean v. San Francisco, 151 Cal. App.2d 133 (1957) the trial oourt 

excluded a police accident report because no foundation vas laid 

showing that the statements contained in it were based on the personal 

observations of the reporting officers. The appellete court said 

the exclusion was proper if the officers did not observe the events 

reported, and it they did observe the events, the appellant was not 

prejudiced by the _clusion of the evidence because the officers were 

actually called to testify and did testify as to the matters within 

their personal knowledge. 
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Subdivision (15) as moditied by the COIIIlI1ssion in February (see 

minutes p. 7) provides that statements ot tact in reports made within 

the scepe ot otticial duty are admissible if the reporting otticer 

could competently testify thereto it called as a witness and had a duty 

to (a) perform the act reported, (b) observe the act reported or 

(c) investigate the facts concerning the act reported. 

Paraeraphs (a) and (b) at (15) appear to be narrower than the 

business records exception stated in (13). Under both exceptions, 

the court must tind that the recorder had a duty -- either a business 

or otticial duty -- to record the matters in the record, but subdivision 

(15) requires the otficer making the record to perform or observe 

the reported act. Under the business records exception, it is not 

necessary tor the recorder to observe the acts recorded so long as 

someone in the business had a duty to report the tacts to the recorder 

and the recorder had the duty to record the matters reported. 

The meaning ot paragraph (c) is not altogether clear. The 

preliminary language under- subdivision (15) restricts the exception 

to "statements ot tact." This might be construed to mean statements 

at such tacts as are observed by the recorder. But it so, subdivision 

(c) seems to be merely a repetition of paragraphs (a) and (b). t1nd.e+ 

this construction, all ot subdivision (15) appears t., be somewhat 

narrower than subdivision (13), tor under subdivision (15) the 

recorder must have observed or performed the acts recorded whereas 

(13) does not impose this requirement. 

Paragraph (c), however, might also be construed to apply to 

statements ot tact based upon the investigation of the otticer whether 
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or not he personally observed the facts recorded. Of course, the 

preliminary language requires the court to find that the officer 

oould oompetently testifY to the facts recorded if called as a 

witness. But under this construction, (15) might be considere4 

broader than (13) in that opinion evidence might be admissible 

under (15) although inadmissible under (13). In this connection, 

two recent criminal cases are significant. These cases indicate 

that there may be a distinction between the business records 

exception and the present official records exception (C.C.P. §§ 1920, 

1926) insofar as statements of opinion are concerned. 

People v. Terrell, 138 Cal. App.21. 35 (1955), was a 

prosecution for abortion. A hospital record was introduced which 

contained the diagnosis of "prob. criminal abortion." The appellate 

court held that it was error to admit the hospital record under the 

business records exception for two reasons. The first reason ~s 

that the report contained a conclusion to which the doctor who made 

the notation could not have testified if called as a witness. The 

second reason was that opinions are not admissible under the 

business records exception because there is no ~ to determine 

whether the person giving the opinion was or was not qualified to 

express the opinion. The court said that business records may be 

admitted to prove an action, condition or event and "a conclusion 

is neither an act, condition or event." However, the court did not 

reverse the conviotion because it found that the error was non-

prejudicial in the light of the other testimony. In People v~ 

Williams, 174 Cal. App.21. 364 (1959) the coroner'!! autopsy record 
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vas introduced in a murder case to show the path of the bullet and 

the cause 0'[ death. On appeal, the admisSion of this record was 

objected to on the ground that it contained opinion evidence, and 

the Terrell case was cited as authority for excludill8 the evidence. 

The court distinguished the Terrell case on the ground that the 

autopsy report was a public record which is admissible as evidence 

0'[ the facts stated under C.C.P. § 1920, thus implying that opinion 

evidence is admissible under § 1920 but not under the business records 

exception. However, the court was also "well sat1Bt"1ed from the 

reading of the testimony ••• that the [report] did not constitute 

opinions and conclusions such as those with which the court was 

concerned in People v. Terrell." 

The authority of Terrell may be questioned. other cases indicate 

that medical diagnoses made in hospital reports are admissible all business 

records even though the diagnoses are statements of expert opinion. (McDowd 

v. Pig'n Whistle Carp., 26 Cal.2d 696 (1945); People v. Gorgol, 122 Cal. 

App.2d 261 (1953).) Aside from these two cases (Terrell and 1Oilliams) the 

courts have generally excluded evidence offered under the official records 

exception upon the same grounds that they exclude evidence under the 

business records exception. (~v. County of Santa Cruz, 172 Cal. App.2d 

697 (1959) (ranser's :report on cause of fire inadmiSSible as based on 

hearsay») Pruett v. Burr, 118 Cal. App.2d 188 (1953») Reisman v. !£! 

Angeles School District, 123 Cal. App.2d 493 (1954») McGown v. Los Angeles, 

100 Cal. App.2d 386 (1950») ~ v. Los Angeles, 136 Cal. App.2d 295 (1955);) 

In any event, even under the business records exception, a 

~ourt might admit "findings of fact" or "conclUsions" if the couto!: 

. . 
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could find that the sources of information were sufficiently trustworthy. 

Construing the somewhat similar federal business records statute, the 

Court of Appeals for the Second Circuit held that the findings of an 

accident investigation board appointed by an airline were admissible to 

prove the cause of airplane accidents. (Pekelis v. Transcontinental and 

Western Air Inc., 187 F.2d 122 (1951), cert. denied, 341 U.S. 951 

(1951).) However, the Second Circuit has been imposing a "motive to 

misrepresent" test in determining the trustworthiness of business records. 

(See Hofflllan v. Palmer, 129 F.2d 976 (1942); 4 Stan. L. Rev. 288 (1952).) 

This test has not been applied generally elsewhere and no California case 

has been found sanctioning the application of such a test. In the Pekelis 

case, the Second Circuit held the investigation board's report admissible 

against the airline. Presumably it would not have permitted it to be 

admitted~ the airline on the ground that it was made under circumstances 

that were "dripping with motivations to misrepresent." (Hoffman v. 

Palmer, 129 F.2d at 991.) 

Thus, even if (15)(c) were construed as broadly as it might be, 

it still might be no broader than the business records exception as 

applied to governmental records. 

From the foregoing, it appears that subdivision (15) as presently 

worded would admit no evidence that is not admissible under the Uniform 

Business Records as Evidence Act. It is possible though that opinion 

evidence based upon personal observation of the recording officer 

might come in under subdivision (15) and would be excluded under 

subdivision (13) on the authority of the Terrell and Williams cases. 

The COIIIII1ssion apparently intended to forbid the introduction of 
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opinions and conclusions, for "findings of fact" and "conclusions" vere 

deleted from the original URE version of this subdivision. If t.his is 

the intention of the Commission, all of subdivision ~5) might ~~ell be 

deleted as unnecessary. If this is done, the staff believes that it 

would be desirable to amend subdivision (13) so that it clea~1y states 

what the cases have held concerning the government's records. A possible 

revieion is as follows: 

A writing offered as a record of an act, condition or 

event if the custodian or other qualified witness testifies 

to its identity and the mode of its preparation and if the 

Judge finde that it 'Was made in the regular course of a 

busineSS, at or near the time of the act, condition or event, 

and that the sources of information, method and time of 

preparation were such as to indicate its trustworthiness. As 

used in this subdivision, ua business" includes every kind of 

business, governmental activity, profession, occupation, calling 

or operation of institutions, whether carried on for profit or 

not. 

It should be noted that the deletion of subdivisions (15) and (16) 

may change the law to a certain extent if C.C.P. §§ 1920 and 1926 are 

alao repealed. Sections 1920 and 1926 pemit the introduction of enttSes 

in public or other official books or records made in the course of dut,y 

by a public officer or "another person." As pointed out previously, 

the cases generally have required the recorder of information received 

under the business records exception to have personal knwledge of the 

matters recorded or the person in the business who reported the facts 
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to the recorder to have personal knowledge thereof. In Orange County 

Water District v. Riverside, 173 Cal. App.2d 137, (1959) the court 

considered summaries of reports filed pursuant to a legal duty by water 

users indicating the amount of vater produced by the well they were using. 

These reports were filed With the District each 6 months. As no objection 

was made to the summaries on the ground. that they did not accurately 

reflect the original reports, the court held that the summaries were 

admissible because the original records would have been admissible 

under § 1920. It may be doubted whether the water users in this case 

could have been considered persons Within the business as the courts have 

required under the business records act. However, the actual langii*,"' 

of the business records act would permit the admission of these records 

if the court determined that the reports were sufficiently trustworthy. 

Subdivision (16) would have admitted these records directly. 

Subdivision (16) also would have admitted vital statistics records from 

other states. The Commission deleted the subdivision on the ground. 

that the vital statistics statutes in the Health and Safety COde would 

permit the admission of vital statistic records. Hbwever, Health and 

Safety Code § 10577 pertains only to records of this State. Thus, 

vital statistics records of other states must be admitted, if at all, 

under the business records exception contained in-(13). It is, of 

course, possible that the court would find that the sources of information 

were sufficiently trustworthy to permit the introduction of such records. 

However, it is also possible that the persons recording the information 

might be considered persons not Wi thin the business and the records 

might be @xcluded as based on hearBa¥. 

-8-
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SUbdivision (21) 

At the February meeting, the staff was directed to report on the 

desirability of adding a reference to warranty to the proposed subdivision 

and to redraft the subdivision. 

Civil Code § Z,78 sets torth the rules for construing an iDdemnity 

contract Well a contrary intention does not appear in the agreement. 

SUbdivisions 6 and 7 declare that if a person (an indemnitor) who bas 

agreed to indemnify another (an 1ndemnitee) is notified ot au;y action 

against the indemnitee aDd neglects to defend the action, a recovery in 

the action is conclusive against the indemnitor. If the indemnitor i.not 

given reasonable notice of the action or is not allowed to control its 

defense, the Judgment against the iDdemnitee is only presumptive evidence 

against the indemnitor. 

If a grantee of real property bas received the property by a deed 

with a title warranty and is sued for the possession of the property, he 

IIIBY give notice of the suit to the warrantor or au;y previOUS warrantor in 

the chain ot title and request him to defend the action. If the notice is 

given, the warrantor is bound. by the Judgment. (McCormick v. Marcy, 165 

Cal. 386 (1913).) There is an early holding, though, that in the absence 

of notice, the jud8lnent is not admissible in a subsequent action between 

the warrantor aDd the warrantee. (Peabody v. Phelps, 9 Cal. 213, 226 (1858): 

"Of the action the defelldant received no legal notice, aDd the judgment 

cannot, therefore, be evidence against him of the paramount title in 

Larkin. fI) 

.' , 
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so far as personal property is concerned., it appears that a judgment 

obtained. for breach of warranty against a seller may be used as evidence 

in an action against a preceding seller based upon a similar warranty. 

The following language from Reggio v. Braggiotti, 7 CUsh. 166 (Mass. 1855) 

was cited with approval in Erie City Iron Works v. Tatum, 1 Cal. App. 286, 

292 (1905): 

'nJ,e measure of damaees, in an action brought for breach of an 
implied warranty of the genuineness of an article sold as opium, 
is the value of an article corresponding to the warranty, 
deducting the value, if ~hing, of the article soldi and if 
the vendor (vendee] has in the meantime sold the article with a 
like warranty, the sum paid on a judgment obtained against him, 
in an action brought by his vendee for a breach of that warranty 
is prima facie evidence of the amount which he can recover of his 
vendor; and if he gave notice to his vendor of the commencement 
of that action, he may also recover his taxable costs therein; 
but he can in no case rec0ger counsel fees paid for the defense 
thereof. tI 

From the foregOing it appears that judgments are sometimes evidence 

in warranty cases and sometimes are not. In all¥ event, it would appear 

to be desirable to make judgments admis~ible in those warranty ceses 

where they are not now admiSSible and are not conclusive. A suggested 

revision is as follows: 

(21) To prove any fact essential to the judgment, evidence of 

a final judgment which under the law of this State is not conclus'ive 

against the adverse party when offered by the judgment debtor in an 

action 'or proce'edinc; to recover partial or total indemnity or exoneration 

for money paid or liabU1ty incurred by lUm because of the judgment., 

to enforce a warranty to protect him against the liability determined by 

the judgment or to recover damages for breach of a warranty identical 

with a warranty determined by the judgment to have been breached. 

Respecttully submitted, 

Joseph B. Harvey 
Assi.sta.nt Exeeutive Secretary 
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LEll'TER OF TRANSl·!I'l'TAL 

To HIS EXCELLENCY EDMUND G. BRa.IN 

Governor of California 

and to the Legislature 

The California Law Revision CODDI1ssion was authorized by Resolution 

Chapter 42 of the Statutes of 1956 to make a study to determine whether 

the California law of evidence should be revised to conform to the Uniform 

Rules of Evidence drefted by the National Conference of Commissioners 

on Uniform State Laws and approved by it at its 1953 annual conference. 

The CommiSSion herel·11th submits a prelillline.ry report containing its 

tentative recommendation concerning Article VIII (Hearsay Evidence) of 

the Uniform Rules of Evidence and the research study relating thereto 

prepared by its research consultant, Professor James II. Chadbourn of the 

School of Law, University of California at Los Angeles. This report 

covers the portion of the Uniform Rules upon which preliminary work 

has been completed by the Commission. In preparing this report the 

Commission considered the views of a Special Committee of the State Bar 

appointed to study the Uniform Rules of Evidence. Other portions of the 

Uniform Rules "ill be covered in subsequent reports. 

The tentative recommendation of the Lall ReviSion Commission 

concerning Article VIII of the Uniform Rules of Evidence is being 

released at this time so that interested persons will have an 

opportunity to study the tentative recommendation and give the Commission 

the benefit of their comments and criticisms. These comments and criticisms 

l111l be considered by the Commission in formulating its final recommendation. 
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Communications should be addressed to the California Law Revision 

C=ission, School of Leu, Stanford, California. 

Herman F. Selvin, Chairman 
John R. McDonough, Jr., Vice Chairman 
James A. Cobey, Member of the Senate 
Clark L. Bradley, Member of the Assembly 
Joseph A. Ball 
James R. Eduards 
Sho Sato 
Vaino H. Spencer 
Thomas E. Stanton, Jr. 
Ralph N. Kleps, Legislative Counsel, ex officio 

John H. DeMoully 
Executive Secretary 

July 1961 
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TENTATIVE ~TION OF THE CALIFORNIA 

lAW REVISION COMMISSION 

THE UNIFORM ruLES OF EVIDENCE 

Article VIII. Hearsay EVidence 

The Uniform Rules of Evidence (hereinafter sometimes designated 

as "URE") were promulgated by the National Conference of COlIIDissioners 

on Uniform State Laws iD. 1953.
1 

In 1956 the Legisla.ture authorized 

and directed the Law Revision COlIIDission to make a study to determine 

whether the Uniform Rules of Evidence should be enacted in this 

State. 

The tentative recommendation of the Law Revision Commission 

on Article VIII of the Uniform Rules of Evidence is set forth hereiD.. 

This article, consisting of Rules 62 through 66, relates to the 

admissibility of hearsay evidence in proceedinss conducted by or 

under the supervision of a court. 

1 A copy of a printed pamphlet containing the Uniform Rules of 
. Frtdence may be obtained from the National Conference of 

Commissioners on Uniform State laws, 1155 East Sixtieth Street, 
Chicago 37, Illinois. The price of the pamphlet is 60 cents. 
The Law Revision Commission does not have copies of this 
pamphlet available for distribution. 
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GENERAL SCHEME OF URE RULES 62-66 

The opening paragraph of Rule 63 provides: 

Evidence of a statement which is made other than by a 
witness whUe testifying at the hearing offered to prove 
the truth of the·matter stated is hearsay evidence and 
inadmissible except: 

With one important qualification, hereafter discussed,l this 

paragraph states the conunon-law hearsay rule. Subdivisions (1) through 

(31) of URE Rule 63 state a series of exceptions to the hearsay rule. 

The comment of the Ccmunissioners on Uniform State Laws on the general 

scheme of Rule 63 is as follOWS: 

This rule follows Wigmore in defining hearsay as an 
extrajudicial statement which is offered to prove the truth 
of the matter stated • • • • The policy of the rule is to 
make all hearsay, even though relevant, inadmissible except· 
to the extent that hearsay statements are admissible by the 
exceptions under this rule. In no instance is an exception 
based solely upon the idea of necessity arising from the fact 
of the unavaUability of the declarant as a witness • . • . 
The traditional policy is adhered to, namely that the probative 
value of hearsay is not a mere matter of weight for the trier 
of fact but that its having any value at all depends primarily 
upon the circumstances under which the statement was made. The 
element of unavailability of the declarant or the fact that the 
statement is the best evidence available is a factor in a very 
limited number of situations, but for the most part is a relatively 
minor factor or no factor at all. Most of the following exceptions 
are the expressions of conunon law exceptions to the hearsay rule. 
Where there is lack of uniformity among the states with respect to 
a partiCular exception a serious effort has been made to state the 
rule which seems most senSible or ~lhich reflects the weight of 
authority . • . • The exceptions reflect some broadening of scope 
as will be noted in the comments under the partiCular sections. 
These changes not only have the support of experience in long 
usage in some areas but have the support of the best legal talent . 

1. See the Comment of the Law Revision Commission to Rule 63 (opening 
paragraph), page 9. 
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in the field of evidence. Yet they are conservative changes and 
represent a rational middle ground between the extremes of 
thought and should be acceptable in any fact-finding tribunal, 
whether jury, judge or administrative body. 

REVISION OF URE RULES 62-66 

The Law Revision Commission tentatively recommends that URE 

Rules 62-66 be revised as hereinafter indicated and that the 

California law be revised to conform thereto. It will be seen 

that the CommiSSion has concluded that many changes should be 

made in Rules 62-66. In some cases the sUGgested changes go 

only to language. In others, however, they reflect a considerably 

different point of view on matters of substance from that taken 

by the Commissioners on Uniform State La,rs. In virtually all 

such instances the rule proposed by the Law Revision Commission is 

less liberal as to the admissibility of hearsay evidence than that 

proposed by the Commissioners on Uniform State Laws. Nevertheless, 

the tentative recommendation of the Commission would make a considerably 

broader range of hearsay evidence admissible in the courts of this 

State than is now the case. 

In the discussion vhich follows, the text of the Uniform Rule 

or a subdivision thereof as proposed by the Commissioners on Uniform 

State Lsws is set forth and the amendments tentatively recommended by 

the Law Revision Commission are shown in strikeout type and italics. 

Each provision is follcmed by a comment of the Law ReVision Commission. 

Where the Commission has proposed a modification which relates only 

to the form of the rule or the purpose of which is obvious upon 

first reading, no explanation of the Commission's revision is stated. 
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In other cases the reasons for the Law Revision Commission's disagreement 

with the Commissioners on Uniform State Lavs are stated. 

For a detailed analysis of the variol'.s rules and the California 

law relating to hearsay, see the, research study beginning on 

page __ _ This study \Tas prepared by the Commission's research 

consultant. 
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(34) 

RULE 62. DEFINITIONS. 

Rule 62. As used in [R~~e-e3-aRa-~~e-e*ee~~~eRe-aRa-~R 

~ae-~e~~ew~Rg-p~~eeT] Rules 62 through 66; 

(1) "Statement" means not only an oral or written expres

sion but also non-verbal conduct of a person intended by him 

as a substitute for words in expressing the matter stated. 

(2) "Declarant" is a person who makes a statement. 

(3) nPerceive" means acquire knowledge through one's 

[eWR] senses. 

(4) upublic [Q~~;i,eialU] officer or employee of a state or 

C territory of the United States" includes [aft-eff:i:e:i:a3:-ef-a 

pe*'tiea~-e~ea:i:v:i:8~eft-ef-8~eft-S~ate-ep-tepp~~epy-afta-ef-a

M¥ftieipa*i~Y7] an officer or employee of: 

(a) This State or any county. city. district, authority. 

agency or other political subdivision of this State. 

(b) Any other state or territory of the United States 

or any public entity in any other state or territory that 

is substantially equivalent to the puplic entities included 

under paragraph (a) of this subdivision. 

(5) IIState ll includes each of the United States and the 

District of Columbia. 

[tet--UA-e~eifteeeU-ae-~eea-~ft-eKeeptieR-t13t-efta3:3:-ifte3:~ee 

evepy-kiRa-ef-e~8iReseT-ppefeseieRT-eee~pa~~eRT-ea3:3:iRg-ep 

C epepa~~eR-ef-~Re~i~~~ieRST-Wfte~aep-eappiee-eR-fep-ppef~~-ep 
R8~7] 
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lQl [~~~] Except as otherwise provided in subdivision 

(?) of this rule, "unavailable as a witness" [iRe;!:lieiea-a3:"6li8-

~i8Re-wRepe] means that the [wi~Resa] declarant is: 

(a) Exempted on the ground of privilege from testifying 

concerning the matter to which his statement is relevant~ [T-SP) 

(b) Disqualified from testifying to the matter~ [T-SP] 

(c) Dead or unable [~S-9s-ppeaeR~-ep] to testify at the 

hearing because of [eiea~R-sP-~ReR-e*ia~iRg] physical or mental 

illness~ (T-ep] 

(d) Absent beyond the jurisdiction of the court to compel 

appearance by its process and the proponent of his statement 

could not in the exercise of reasonable diligence have secured 

the presence of the declarant at the hearin~ [T-ep] 

(e) Absent from the [p;!:aee-ef] hearing (seealise] ~ the 

proponent of his statement does not know and with reasonable 

diligence has been unable to ascertain his whereabouts. 

(7) For the purposes of subdivision (6) of this rule, 

[BIi~] a (wi~Rea8] declarant is not unavailable as a witness: 

(a) If the judge finds that [kie] the exemption, dis

qualification, death. inability .or absence of the declarant 

is due to the procurement or wrongdoing of the proponent of 

his statement for the purpose of preventing the [wi~Re9s] 

declarant from attending or testifyingl [1] or [~e-~Re 

eli;!:paele-Reglee~-ef-eliek-p8P~Y1-epJ 

(b) If unavailability is claimed [liReiep-elalise-~ei~-ef-~ke 

ppeeeeiiRg-papagpapk] because the declarant is absent beyond the 
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jurisdiction of the court to compel appearance by its process 

and the judge finds that the deposition of the declarant could 

have been taken by the proponent by the exercise of reasonable 

diligence and without undue hardship [;] or expense. [aRe 

~Ra~-~Re-~pe8a8le-~m~ep~aRee-eg-~Re-~ee~~meRy-~e-e~eR-ae-~e 

~~e~~gY-~Re-eK~eRee-eg-~&k~Rg-e~eR-ee~ee~~~eR~] 

COMMENT 

This Rule defines terms used in Rules 62-66. The Rule as proposed 

by the Commissioners on Uniform State LaMs has beeneonsiderably revised 

in form in the interest of clarity of statement. 

The Significance of the definition of "statement" contained in 

liRE 62(1) 'is discussed in the comment to the opening paragraph of 

Rule 63. 

liRE Rule 62(6) has been omitted because "a business" is used only 

in subdivisions (13) and (14) of Rule 63 and the term is defined there. 

Rule 62 defines the phrase "unavailable as a witness," and this 

phrase is used in liRE Rules 62-66 to state the condition which must 

be met whenever the admissibility of hearsay evidence is dependent 

upon the present unavailability of the declarant to testify. The 

admissibility of evidence under certain hearsay exceptions provided 

by existing California law is also dependent upon the unavailability 

of the hearsay declarant to testify. But the conditions consituting 

unavailability under existing law vary from exception to exception 

"ri thout apparent reason. Under some exceptions the evidence is 

admissible if the declarant is dead; under others, the evidence is 

-7-
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admissible if the declarant is dead. or insane; under others, the evidence 

is admissible if the declarant is absent from the jurisdiction. For 

these varying standards of unavailability, Rule 62 substitutes a uniform 

standard. 

The phrase "unavailable as a witness" as defined in Rule 62 indudes, 

in addition to cases where the declarant is physically unavailable (dead, 

insane, or absent from the jurisdiction), situations in which the 

declarant is legally unavailable (exempted from testifying on the ground 

of privilege or disqualification). There would seem to be no valid 

distinction between admitting the statements of a dead, insane or 

absent declarant and admitting those of one who is legally not available 

to testify. Of course, if the out-of-court declaration is itself 

privileged, the fact that the declarant is unavailable to testify at 

the hearing on the ground of privilege will not make the declaration 

admissible. The exceptions to the hearsay rule that are set forth 

in the subdivisions of Rule 63 do not declare that the evidence 

described is necessarily admissible. They merely declare that such 

evidence is not inadmissible under the hearsay rule. If there is some 

other rule of law -- such as privilege -- which renders the evidence 

inadmissible, the court is not compelled to admit the evidence merely 

because it falls within an exception to the hearsay rule. Rule 62, 

therefore, will permit the introduction of hearsay evidence where the 

declarant is unavailable because of privilege only if the declaration 

itself is not privileged or inadmissible for some other reason. 

The last clause of liRE Rule 62 has been deleted by the Commission 

for it adds nothing to the preceding lanGUage. 
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Rule 63 

RULE 63. HEARSAY EVIDENCE EXCLUDED - EXCEPTIONS. 

Opening Paragraph: General Rule Excluding Hearsay Evidence. 

Rule 63. Evidence of a statement which is made other than 

by a witness while testifying at the hearing and is offered to 

prove the truth of the matter stated is hearsay evidence and i§ 

inadmissible except: 

COMMENl' 

This language, prior to the word "except," states the hearsay rule in 

its classical form, with one Il.ualification: because the word "statement" 

as used herein is defined in Rule 62(1) to mean only oral or written 

expression and assertive nonverbal conduct -- i.e., nonverbal conduct 

intended by the actor as a substitute for words in expressing a matter 

it does not define as hearsay at least some types of nonassertive conduct 

which our courts today would probably regard as amounting to extrajudicial 

declarations and thus hearsay, e.g., the flight of X as evidence that he 

committed a crime. The Commission agrees with the draftsmen of the URE 

that evidence of nonassertive conduct should not be regarded as hearsay 

for two reasons. First, such evidence, being nonassertive, does not in

volve the veracity of the declarant and one of the principal purposes of 

the hearsay rule is to subject the veracity of the declarant to cross-ex

amination. Second, there is frequently a guarantee of the trustworthiness of 

the inference to be drawn from such nonassertive conduct in that the conduct 

itself evidences the actor's own belief in and hence the truth of the 
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matter inferred. To put the matter another way, in such cases actions 

speak louder than words. 

The word "except" introduces 31 subdivisions drafted by the 

Commissioners on Uniform State Laws which define various exceptions 

to the hearsay rule. These and several additional subdivisions added 

by the Commission are commented upon individually below. 
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Rule 63 (1) 

Subdivision (1): Previous Statement of Trial Witness. 

(1) [A-s~a~emeR~-~pey~e~s~y-maee-ey-a-~epasH-w~e-i9 

~peeeR~-a~-~~e-~eapiRg-aRe-ayai~ae~e-~ep-epe9s-e*amiRa~iSR 

wi~~-pes~ee~-~s-~~e-s~a~emeH~-aHe-~~e-8~e~ee~-ma~~ep7-ppsv~aea 

~~e-s~a~emeR~-we~~a-ee-aamissie~e-~~-maee-ey-eee~aPaR~-wfii!e 

~es~i&yiHg-a9-a-wi~Reest] A statement made by a person who 

is a witness at the hearing. but not made at the hearing. if 

the statement would have been admissible if made by him while 

testifying and the statement: 

(a) Is inconsistent with his testimony at the hearing 

and is offered in compliance with Rule 22; or 

(b) Is offered after evidence of a prior inconsistent 

statement or of a recent fabrication by the witness has been 

received and the statement is one made before the alleged 

inconsistent statement or fabrication and is consistent with 

his testimony at the hearing; or 

(c) Concerns a matter as to which the witness has no 

present recollection and is contained in a writing which (i) 

was made at a time when the fact recorded in the writing 

actually occurred or was fresh in the witness's memory. (ii) 

was made by the witness himself or under his direction or by 

some other person for the purpose of recording the witness's 

statement at the time it was made and (iii) is offered after 

the witness testifies that the statement he made was a true 

statement of such fact and after the writing is authenticated 

as an accurate record of the statement. 



c 

c 

Rule 63{1) 

COMMENT 

The Commission recommends against adoption of Rule 63(1) of the 

URE, which would make admissible any extrajudicial statement which was 

made by a declarant who is present at the hearing and available for 

cross-examination. URE 63(1) would permit a party to put in his case 

through written statements carefully prepared in his attorney's office, 

thUB enabling him to present a smoothly coherent story which could 

often not be duplicated on direct examination of the declarant. Even 

if the declarant were then called to the stand by the adverse party 

and cross-examined the net impact of his testimony would often, the 

Commission believes, be considerably stronger than it would have been 

had the witness's story been told on the stand in its entirety. Inasmuch 

as the declarant is, by definition, available to testify in open court 

the Commission does not believe that so broad an exception to the 

hearsay rule is warranted. 

The Commission recommends, instead, that the present law respecting 

the admissibility of out-of-court declarations of trial witnesses be 

codified with some revisions. Accordingly, paragraph (a) restates the 

present law respecting the admissibility of prior jnconsistent statements 

arid paragraph (b) substantially restates the present law regarding the 

admissibility of prior consistent statements except that in both instances 

the extrajudicial declarations are admitted as substantive eVidence in the 
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(63(1) 

cause rather than, as at the present, solely to impeach the witness in the 

case of prior inconsistent statements and, in the case of prior consistent 

statements, to rebut a charge of recent fabrication. The Commission 

believes that it is not reaJ.istic to expect a jury to understand and apply 

the subtle distinctions taken in the present law as to the purposes for 

which the extrajudiciaJ. statements of a triaJ. witness may and may not be 

used. Moreover, when a party needs to use a prior inconsistent statement 

of a triaJ. witness in order to make out a prima facie case or defense, 

he should be able to do so. In many cases the prior inconsistent 

statement is more likely to be true than the testimony of the witness 

at the triaJ. because it ,las made nearer in time to the matter to which 

it relates and is less likely to be influenced by the controversy which 

gave rise to the litigation. 

Paragraph (c), which makes admissible what is usually referred to 

as "past recollection recorded," makes no radical departure from 

existing law. The language stating the circumstances under which such 

evidence may be introduced, which the Cor~ission believes provide 

sufficient safeguards of the trustworthiness of such statements to 

warrant their admission into eVidence, is taken largely from and 

embodies the substance of the language of C.C.P. § 2047. There are, 

however, two sUbstantivc differences bet"een paragraph (c) and 

existing California la.,: 

First, our present law requires that a foundation be laid for the 

admission of such evidence by showing (1) that the writing recording the 

statement was made by the witness or under his direction, (2) that the 

writing ,las made at a time when the fact recorded in the writing actuaJ.ly 

-13-
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occurred or at such -oth.er time when the fact was fresh in his memory 

and (3) that the witness "knew that the same was correctly stated in the 

writing." On the other hand, under parac;raph (c) the writing may be 

made not only by the witness himself or under his direction but also 

by same other person for the purpose of recording the witness's statement 

at the time it was made. In addition, since there is no requirement 

under paragraph (c) that the witness himsc1f knew that the writing is 

a correct record of his statement, the te .• timony of the person "ho recorded 

the statement may be used to establish tt~t the writing is a correct 

record of the statement. The foundation requirement of the present 

law eXcludes any record of a declarant's statement if the person recording 

the statement was not acting "under the direction" of the declarant. Yet 

such a statement is trustworthy if the declarant is available to testify 

that he made a true statement and the person who recorded the statement 

is available to testify that he accurately recorded the statement. 

Second, under paragraph (c) the document or other writing embodying 

the statement is admissible while under the present law the declarant 

reads the writing on the >fitness stand and it is not otherwise made a 

part of the record unless it is offered by the adverse party. 

-14-
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Rule 6} (2) 

Subdivision (2): Affidavits. 

(2) [Aff~ea¥~'8-~e-~ke-e*~eH~-aem~ss~9~e-e¥-~ke-s'a~~~es 

ef-'R~s-s~a~et] 

COMMENT 

The Conmission does not recommend the adoption of subdivision (2). 

Rule 63(32) and Rule 63A will continue in effect the present statutes 

llhich set forth the conditions under which affidavits are admissible. 
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c: Rule 63(3) 

Subdivision (3): Testimony in Another Action or Proceeding. 

(3) [g~B~eet-te-tke-aame-~~itatieRe-aRa-eB~eetieR8-a8 

tke~gA-tke-aee~apaRt-wepe-teati~yiRg-iR-~ep8eR7-ta~-teat~eRY 

iR-tfte-~ePM-e~-a-ee~e8itieR-taHeR-iR-8em~~iaRee-witft-tke-~aw 

e~-tki8-8tate-fep-~8e-a8-te8t~eRy-iR-tke-tpia~-ef-tke-aetieR 

iR-wkiek-effepeeT-ep-te~-if-tke-~~age-fiRae-tkat-tke-aee~apaRt 

i8-~Ravai~ae~e-a8-a-witRe88-at-tfte-keapiRg7-te8timeRy-giveR 

ae-a-witReee-iR-aRetkep-aetieR-ep-iR-a-ee~esitieR-taHeR-iR 

eemp~iaRee-witk-~aw-fep-~ee-ae-te8t~eRy-iR-tke-tpia~-ef-aRetkep 

aetieRT-wkeR-ti~-tfte-testimeRy-is-effepea-agaiRat-a-~apty-wke 

effepee-it-iR-ki8-ewR-eeka~f-eR-tke-fepmep-e8eaaieR7-ep-agaiRst 

c= tke-8~eee88ep-iR-iRtepeat-ef-a~ek-~aPtYT-ep-tii~-tke-iaa~e-ia 

s~ek-tkat-tke-aevepse-~aPty-eR-tke-fepmep-eeeasieR-ftaa-tke-pigkt 

aRa-eppept~ity-fep-epesa-e*amiRatieR-witk-aR-iRtepeat-aRa-metive 

s~i~ap-te-tkat-w&iek-tke-aavepse-~aPty-fta8-iR-tke-aetieR-iR 

wkiek-tke-teatimeRy-ia-effepeat) Subject to the same limita

tions and objections as though the declarant were testifying 

in person. testimony given under oath or affirmation as a 

witness in another action or proceeding conducted by or under 

the supervision of a court or other official agency having the 

power to determine controversies or testimony in a deposition 

taken in compliance with law in such an action or proceeding. 

but only if the judge finds that the declarant is unavailable 

as a witness at the hearing and that: 

c= (a) Such testimony is offered against a party who offered 

it in evidence on his own behalf in the other action or proceeding 

-16-



c Rule 63(3) 

or against the successor in interest of such party; or 

(b) In a civil action or proceeding. the issue is such that 

the party against whom the testimony was offered in the other 

action or proceeding had the right and opportunity for cross

examination with an interest and motive similar to that which 

the party against whom the testimony is offered has in the 

action or proceeding in which the testimony is offered; or 

(cl In a criminal action or proceeding. the party against 

whom the testimony is offered was a party to the other action 

or proceeding and had the right and opportunity for cross

examination with an interest and motive similar to that which 

he has in the action or proceeding in which the testimony is 

c= offered except that the testimony given at a preliminary 

examination in the other action or proceeding is not admissible. 

c 

COMMENT 

This proposed provision is a modification of ORE 63(3)(b). The 

modification narrows the scope of the exception to the hearsay rule which 

is proposed by the Commissioners on Uniform State Laws. At the same time 

this provision goes beyond existing California law which admits testimony 

taken in another legal proceeding only if the other proceeding was a 

former action between the same parties, relating to the same matter, or 

was a former trial or a preliminary hearinG in the action or proceeding 

in which the testimony is offered. 

There are two substantial preliminary qualifications of admissibility 

in the proposed rule: (1) the declarant must be unavailable as a witness 

and (2) the testimony is subject to the same limitations and objections as 

-17-

------------------------- ---_._--.---



Rule 63(3) 

though the declarant were testifying in person. In addition, the testimony 

is made admissible only in the quite limited circumstances described in 

paragraphs (a), (b) and (c). The Commission believes that with these 

limitations and safeguards it is better to admit than to exclude the 

former testimony because it may in particular cases be of critical 

importance to a just decision of the cause in which it is offered. 

Rule 63(3)(b) as revised by the Commission permits former testimony 

to be used in a civil action if the party against whom the evidence 

was offered in the previous action had the right and opportunity to 

cross-examine the declarant with a motive similar to that of the party 

against whom the evidence is offered. Thus, the party against whom 

the evidence is offered may 'be required to rely on the sufficiency of 

the cross-examination conducted by another person. However, Rule 

63(3)(c) as revised by the CommiSSion permits former testimony to be 

used in criminal proceedings only if the party against whom the 

evidence is offered was also the party against whom the evidence was 

offered in the previous proceeding. This distinction has been made 

to preserve the right of the person accused of crime to confront and 

cross-examine the witnesses against him. \,'hen a person's life or 

liberty are at stake -- as they are in a criminal trial -- the Commission 

does not believe that the accused should be compelled to rely on the 

sufficiency of prior cross-examination conducted on behalf of some 

other person. 

The Commission recommends against the adoption of URE 63(3)(a). This 

paragraph would make admissible as substantive evidence any deposition 

taken "for use as testimony in the trial of the action in which it is 
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offered" without the necessity of showing the existence of any such 

special circumstances as the nonavai1abi1ity of the deponent. In 1957 

the Legislature enacted a statute (C.C.P. §§ 2016 - 2035) dealing 

comprehensively with discovery, including provisions relating to 

the taking and admissibility of depositions (C.C.P. § 2016). The 

provisions then enacted respecting admissibility of depositions are 

narrower than URE 63(3)(a). The Commission believes that it would 

be unwise to recommend revision of the 1957 legislation at this time} 

before substantial experience has been had thereunder. Rule 63(32) 

and Rule 63A will continue in effect the existing law relating to use 

of depositions as evidence at the trial. 
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c Rule 63 (4) 

Subdivision (4): Contemporaneous and Spontaneous Statements. 

(4) A statementl 

(a) \'lhich the judge finds was made while the declarant was 

perceiving the event or condition which the statement narrates, 

describes or explainsl [.) or 

(b) l!hich the judge finds [was...made_while_tbe_dec.laJ::aJl.t 

wa&-~eep-~fte-s~pees-e~-a-Rep¥e~e-e*e~'eMeR~-ea~see-ey-s~eR 

pepeep.~eRT-ep] (i) purports to state what the declarant perceived 

relating to an event or condition which the statement narrates. 

describes or explains and (ii) was made spontaneously while 

the declarant was under the stress of excitement cai.ised 

by SURn perception. 

C [+et--~'-'fte-eee~aPaR'-~e-WBa¥a~~ae~e-as-a-w~'ReeeT-a 

c 

s~a'eMeR'-Ra.pa'~RgT-aeSep~eiRg-ep-eK~~a~RiRg-aR-e¥eR'-ep 

eeRa~'~eB-wR~eR-'fte-~Hage-f~RQe-Wae-Maae-Sy-'Re-aee~aPaR'-a' 

a-'~e-WfteR-~ae-Ma"ep-Raa-eeeR-peeeR'~y-pepee~vea-ey-ft~M 

aRe-wft!le-R!s-peeellee'~eR-wae-eleaPT-aRa-wae-Maae-~R-geea 

fa~'ft-pp~eP-'e-'Re-eeMMeReeMeR'-eG-~fte-ae'~eRt) 

COMoIENl' 

Paragraph (al may ao beyond existia..; 2.al·r. The Commission believes 

that there is an adequate 6U&l'nntee of tIl<! trustlTorthiness of such 

statement~±n the conteruporaneousness o~ the declarant's perception of 
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Rule 63 (4) 

the event and his narration of it; in such a situation there is obviously 

no problem of recollection and virtually no opportunity for fabrication. 

Pare~raph (b) is a codification of the existing exception to the 

hearsay rule which makes excited statements admissible. The rationale 

of this exception is that the spontaneity of such statements and the 

declarant's state of mind at the time when they are made provide an 

adequate guarantee of their trustworthiness. 

The Commission has deleted paragraph (c) of URE 63(4). This 

paragraph would make the statements with which it is concerned admissible 

only when the declarant is unavailable as a witness; hence its rejection 

will doubtless exclude the only available evidence in some cases where, 

if admitted and believed, such evidence might have resulted in a 

different decision. The Commission was substantially influenced in 

reaching its deCision by the fact thet Rule 63(4)(c) would make 

routinely taken statements of witnesses in personal injury actions 

admissible whenever such witnesses are unavailable at the trial. Both 

the authorship (in the sense of reduction to writing) and the accuracy 

of such statements are open to considerable doubt. Moreover, as such 

litigation and preparation therefor is routinely handled, defendants 

are more often in possession of statements meeting the specifications 

of Rule 63(4)(c) than are plaintiffs; and it is undesirable thus 

to weight the scales in a type of action which is so predominant in 

our courts. 
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Rule 63(5) 

Subdivision (5): Dying Declarations. 

(5) A statement by a person [~Ra¥ai~aele-aB-a-wi'Reaa-ee

ea~ae-e~-R!e-eea'R] since deceased if the judge finds that it 

would be admissible if made by the declarant at the hearing and 

was made under a sense of impending death. voluntarily and in 

good faith and [wRile-'Re-&ee~apaR'-wa8-eeRseie~e-e&-Ris-~

peR&iRg-eea'R-aR&-ee~!e¥ee] in the belief that there was no 

hope of his recovery~ [t] 

CCfoIMEIfl' 

This is a broadened form of the vell-established exception to the 

hearsay rule which makes dying declarations admissible. The existing 

law _C.C.P. § 1870(4)..ss interpreted by our courts makes such declarations 

admissible only in criminal hOllicide actions and only when they relate 

to the :Immediate cause of the declarant's death. The Commission believes 

that the rationale ot the present exception--that men are not apt to lie in 

the shadow ot death--is as applicable to any other declaration that a 

dying man might make as it is to a statement regarding the immediate. 

cause of his death. Moreover, it perceives no rational basis for 

differentiating, for the purpose of the admissibility of dying declarations, 

between civil and criminsl actions or among various types of criminal 

actions. 

The Ccn:missicn has substituted "since deceased" for "unavailable as a 

'.ritness because of his death" so that the question whether the proponent 

caused the declarant's death to prevent him from testifying ma~,not be 

considered in determini!l(l U.s w:1missibility of the declaration. (~eo t1lE 
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c Rule 63(5) 

62(7)(a}.) If the declaration would tend to exonerate the proponent 

of the evidence, the Commission does not believe a dying declaration 

I 

I 
should be withheld from the jury even though there is other evidence 

from which the judge might infer that the proponent caused the 

declarant's death to prevent him from giving incriminating testimony. 

The Commission has rearranged and restated the language relating 

to the declarant's state of mind regarding the impendency of death, 

substituting the language of C.C.P. § 1.870(4) for that of the 

draftsmen of the URE. It has also added the requirement that the 

statement be one that would be admissible if made by the declarant 

at the hearing. The Commission's research consultant suggests that 

c the omission of this language from URE 63(5) was probably an oversight; 

in any event it seems desirable to make it clear that the declarant's 

conjecture as to the matter in question is not admissible. 

c 
-23-
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c Rule 6)(6) 

Subdivision ( 6); Confessions. 

(6) [ia-a-epiMlaa*-ppeeeeaiag-ae-agalae'-'Ae-aee¥seaT 

a-ppeYie¥e-e'a~BMeR'-ey-kiM-pela'ive-'e-'Ae-ef~eaee-eftapgea 

'fT-aRa-eR*y-'fT-'ke-~¥age-&'Ras-'Ra'-'Ae-ass¥eea-wAea-aakiag

.ke-e'a' .. eR'-wae-seReeis¥s-aRa-was-eapas*e-e&-WAaeps'aRaiRS 

wha,-ke-saia-aRa-aiaT-aRa-,ka,-ke-wae-Rs,-iR4¥eea-,e-aaks-'ks 

s,.,eaeR_-tat-WAasp-e .. p¥lsieR-BP-sy-iR&*ie"sR-BP-,kPea.s-s& 

iR&*, •• ieR-e&-s¥&&epiRg-¥peR-kia-s.-aRs'kePT-sp-ay-ppslsags4 

ia,eppega,iea-¥a'.p-s¥eA-eipsYme,aRees-as-.s-peRaep-4ke-s.a.e

MeR_-iavel¥R·"YT-sp-tat-sy-.kpea.s-BP-p.BMises-eeReePRiRg 

a •• ieR-,e-se-.akeR-sy-a-p¥s*,.-s&&ieial-wi.k-pe&ePBRee-.s 

c= 'ke-epiMeT-likely-'e-ea¥se-.ke-a8.¥sea-.e-aake-~¥ek-a-•• a.eaeR' 

faleelYT-aRa-aaae-sy-a-pepsBR-wkea-,ke-ass¥sea-pea.saas.y 

e81iev8a-'e-kave-.ke-pew.p-BP-a¥,kepi'y-.e-exes¥ •• -.ke-samet] 

In a criminal action or proceeding. as against the defendant. 

a previous statement by him relative to the offense charged, 

but only if the .judge finds that the statement was made freely 

and voluntarily and was not made; 

(a) Under circumstances likely to cause the defendant 

to make a false statement; or 

(b) Under such circumstances that it is inadmissible 

under the Constitution of the United States or the Constitution 

of this State; or 

eel During a period while the defendant was illegally 

C detained by a public officer or employee of the United States 

or a state or territory of the United States. 
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Rule 63 (6) 

COMMENT 

Paragraphs (a) and (b) and the preliminary language of this 

subdivision substantially restate the existing law governing the 

admissibility of defendants' confessions and admissions in criminal 

actions or proceedings. While the Commission has departed rather 

widely from the language of URE 63(6), it is believed that paragraph 

(a) states a principle which is not only broad enough to encompass all 

the situations covered by liRE 63(6} but has the additional virtue of 

covering as well analogous situations which, though not within the 

letter of the more detaUed language proposed by the draftsmen of the 

URE, are nevertheless within its spirit. 

Paragraph (b) is technically unnecessary since the statute could 

not admit what the Constitutions of this state and of the United states 

exclude. It seems desirable to state that proposition here, however, 

both for the sake of completeness and to make it clear that the 

Commission has no thought that the Legislature, in enacting this 

provision, would be asserting that the matter of the admissibility 

of the confessions and admissions of defendants in criminal actions 

and proceedings is a matter solely within the competence of the 

Legislature to determine. 

Paragraph (c) states a condition of admissibility that now exists 

in the federal courts but which has not been applied in the California 

courts. This paragraph will grant an accused person a substantial 

protection for his statutory right to be brought before a magistrate 

pr~ly, for the rule will prevent the State from using the fruits 
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c 

c 

of the illegal conduct of law enforcement officers. The right of 

prompt arraignment is granted to assure a person the maximum protection 

for his constitutional rights. Paragraph (c) will implement this 

purpose bw depriving law enforcement officers of an incentive to 

violate the accused's right to be brought quickly within the protection 

of our judicial system. 
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Rule 63 (7) 

Subdivision (7): Admissions by Parties. 

(7) As against himself in either his individual or 

representative capacity. a statement by a person who is a 

party to [~ke] a civil action or proceeding whether such 

statement was made in his individual or [a] representative 

capacity. [aRe-i'-~ke-lattep,-wke-wae-aetiRg-iR-e~ek-pep

peeeRtative-eapaei~y-iR-.a*iRg-tke-s~a~e.eRtt] 

In making extrajudicial statements of a party admissible against 

him this exception merely restates existing law. The Commission has 

revised the subdivision so that it is applicable only in a civil action 

or proceeding. This revision makes explicit what the draftsmen of the 

URE undoubtedly intended, that admissions of a defendant in a criminal 

action are governed by subdiVision (6). 

The Commission has omitted the URE provision that an extrajudicial 

statement is admissible against a party appearing in a representat~ve 

capacity only if the statement was made by him while acting in such 

capacity. The baSis of the admissions exception to the hearsay rule 

is that because the statements are the declarant's own he does not need 

tG)' cross -examine. Moreover, the party has ample opportunity to deny, 

~laill or Q.ualify the statement in the coursc of the proceeding. These 

ccaa1derations appear to the Commission to apply to ar.y extrajudicial 

statement made by one "\Tho is a party to a judicial actien or proceedinc 

either in a personal or a representative capacity. More time might be 

spent in many cases in trying to ascertain in what capacity a particular 

statement was made than could be justified by whatever validity the 

distinction made by the draftsmen of the URE might be thought to have. 
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Rule 6) (a) 
Subdivision la): Authorized 'and Adoptive Admissions. 

(8) As against a party, a statementl 

(a) By ~ person authorized by the party to make a 

statement or statements for him concerning the subject matter 

of the stat~nent~ [-1-) or 

(b) Of which the party with knowledge of the content 

thereof has, by words or other conduct, manifested his adoption 

or his belief in its truth~ [-1-] 

This exception restates in substance the existing law with respect 

to authorized and adoptive admissions. 
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Rule 63 (9) 

Subdivision (9): Vicarious Admissions. 

l 

(9) As against a party, a statement which would be 

admissible if made by the declarant at the hearing ifl 

(a) The statement is that of an agent, partner or employee 

of the party and (i) the statement [eeRee~ReQ-a-Sa~~ep-w~~a~H 

~ae-Beepe-e~-aR-ageHey-ep-espleyseH~-e~-~ae-QeelapaH~-~ep-~ae 

paP~y-aHaJ was made before the termination of such relationship &J 

and concerned a matter within the scope of the agency. partner

ship or employment and (ii) the statement is offered after. 

or in the .judge's discretion subject to. proof by indepen-

dent evidence of the existence of the relationship between 

the declarant and the party; or 

(b) [~ke-paP~y-aHQ-~ae-QeelaPaR~-wepe-pap~!e'pa~~R8-~R-a 

plaR-~e-eemm~~-a-ep~me-ep-a-e!v~l-wpeRg-aRe-~ke-B~a~eseRt-wae 

pelpvaHt-te-~ae-plaH-BP-~~B-B~9~ee~-sat6ep-aHe-waB-saee-wa~le 

tae-plaR-wae-~R-eK~eteRee-aRQ-ge&epe-ite-eesplete-eKee~~~eH-ep 

e~kep-~epsiHa~ieR7J The statement is that of a co-conspirator 

of the party and (i) the statement was made prior to the ter

mination of the conspiracy and in furtherance of the common 

object thereof and (ii) the statement is offered after proof 

by independent evidence of the existence of the conspiracy 

and that the declarant and the party were both parties to the 

conspiracy at the time the statement was made; or 

(c) In a civil action or proceeding. one of the issues 

between the party and the proponent of the evidence of the 

statement is a legal liability of the declarant. and the 

statement tends to establish that liability~ [fJ 
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URE 63(8)(a) makes authorized extrajudicial statements admissible. 

Paragraph (9)(a) goes beyond this, making admissible against a party 

specified extrajudicial statements of an agent, partner or employee, 

whether or not authorized. A statement is admitted under paragraph (9) 

(a), however, only if it would be admissible if made by the declarant 

at the hearing whereas no such limitation is applicable to authorized 

admissions. The practical scope of paragraph (a) is quite limited. 

If the declarant is unavailable at the trial, the self-inculpatory 

statements which it covers would be admissible under URE 63(10} because 

they would be against the declarant's interest. Where the declarant 

is a witness at the trial, many other statements covered by paragraph 

(a) would be admissible as inconsistent statements under liRE 63(1). 

Thus, paragraph (a) has independent significance only as to self-. 

exculpatory statements of agents, partners and employees who do not 

testify at the trial as to the matters within the scope of the agency, 

partnership or employment. For example, the chauffeur's statement 

following an aCCident, "It wasn1t my fault; the boss lost his head and 

grabbed the wheel," would be inadmissible as a declaration against 

interest under subdivision (10), it would be inadmissible as an 

authorized admission under subdivision (8), but it would be admissible 

under paragraph (a) of subdivision (9). One justification for this 

narrow exception is that because of the relationship which existed 

at the time the statement was made it is unlikely that it would 

have been made unless it were true. Another is that the existence 

of the relationship makes it highly likely that the party will be able 
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to make an adequate investigation of the statement without having to 

resort to cross-examination of the declarant in open court. 

The Commission has substituted for paragraph (a) of the URE 

subdivision language which substantially restates existing California law 

as found in Section 1870(5) of the Code of Civil Procedure. The revised 

paragraph is, however, somewhat more liberal than the existing California 

law; it makes admissible not only statements that the principal has 

authorized the agent to make but also statements that concern matters 

within the scope of the agency. Under existing California law only 

the former statements are admissible. 

Paragraph (b) relates to the admissibility of hearsay statements of 

co~con8pirators against each other •. The Commission has Bubstituted for 

the prOVision proposed by the Commissioners on Uniform state Laws 

language which restates existing California law as found in Section 

1870(6) of the Code of Civil Procedure. The Commission believes that 

the more liberal URE rule of admissiblity would be unfair to criminal 

defendants in many cases. 

Under paragraph (a) as revised by the Commission, the court ma.y 

in its discretion receive the agent's statement in evidence subject 

to the later introduction of independent evidence establishing the 

relationship between the declarant and the party. Under paragraph (b), 

however, the court is not granted this discretion, for independent 

evidence of the existence of the conspiracy is required to be introduced 

before the statements of co~conspirators are introduce~ against the 

defendant. The discretion of the court has been limited in this respect 

to prevent the possibility that the co"conspirators' statements ma.y be 
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~roperly used by the trier-of-fact to establish the fact of the 

conspiracy and, in cases where the conspiracy is not ultimately 

established, to prevent the prejudicial effect this evidence may have 

upon trier-of-fact in resolving the question of guilt on other crimes 

with which the defendant is charged. 

Paragraph (c) restates in substance the existing California law, 

which is found in Section 1851 of the Code of Civil Procedure, except 

that paragraph (c) limits this exception to the hearsay rule to civil 

actions or proceedings. Most cases falling within this exception would 

also be covered by URE Rule 63(10) which makes admissible declarations 

against interest. However, to be admissible under URE 63(10) the 

statement must have been against the declarant's interest when made 

whereas this requirement is not stated in paragraph (c). Moreover, 

the statement is admissible under paragraph (c ) irrespective of the 

availability of the declarant whereas under revised Rule 63(10) the 

statement is admissible only if the declarant is unavailable as a 

witness. Some of the evidence falling within this exception, would 

also be admiSsible under URE Rule 63(2l) which makes admissible against 

indemnitors and persons with similar obligations judgments establishing 

the liability of their indemnitees. 
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Subdivision (10): Declarations Against Interest. 

If the declarant is not a party to the action or proceeding 

and the .judge finds that the declarant is unavailable as 

a witness and had sufficient knowledge of the subject, a 

statement which the judge finds was at the time of the 

[aeeep~ie~J statement so far contrary to the declarant's 

pecuniary or proprietary interest or so far subjected him to 

the risk of civil or criminal liability or so far [P9aaepea] 

tended to render invalid a claim by him against another or 

created such risk of making him an object of hatred, ridicule 

or social [Q~eapppe¥a.] disgrace in the community that a 

reasonable man in his position would not have made the state

ment unless he believed it to be true~ [t] 

COMMEm' 

Insofar as this subdivision makes admissible a statement which was 

against the declarant's pecuniary or proprietary interest when made, it 

restates in substance the common-law rule relating to declarations against 

interest except that the common-law rule is applicable only when the 

declarant is dead. The California rule on declarations against interest, 

which is embodied in Sections 1853, 1870(4) and 1946 of the Code of Civil 

Procedure, is perhaps somewhat narrower in scope than the cammon-law rule. 

The justifications for the common-law exceptions are necessity, the 

declarant being dead, and trustworthiness in that men do not ordinarily 

make false statements against their pecuniary or proprietary interest. 

The Commission believes that these justifications are sound and that they 
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apply equally to the provisions of subdivision (10) which broaden the 

common-law exception. Unavailability for other causes thall death 

creates as great a necessity to admit the statement. Reasonable men 

are no more likely to make false statements subjecting themselves 

to civil or criminal liability, rendering their claims inValid, or 

subjecting themselves to hatred, ridicule or social disgrace thall 

they are to make false statements against their pecuniary or proprietary 

interest. 

The Commission has departed from URE 63(10) by (1) limiting 

subdivision (10) to nonparty declarants (incidentally making the cross 

reference to exception (6) unnecessary); (2) writing into it the present 

requirement of C.C.P. § 1853 that the declarant have "sufficient 

knowledge of the subject" and (3) conditioning admissibility on the 

unavailability of the declarant. With these limitations subdivision 

(10) states a desirable exception to the hearsay rule. 
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Subdivision (11): Voter's Statements. 

[~±±f A-8~a~e~eR~-By-a-ve~ep-eeRgePR~Rg-k~s-~~a±~f~ea

~~eRs-~e-ve~e-ep-~He-fa9~-ep-geR~eR~-ef-R~s-ve~eTJ 

COMMENT 

The Commission is not convinced that there is any pressing 

necessity for this exception or that there is a sufficient guarantee 

of the trustworthiness of the statements that would be admissible 

under this exception. 
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Subdivision (12): Statements of Physical or Mental Condition of 

Declarant. 

(12) Unless the judge finds it was made in bad faith, a statement 

of: 

i!2 The declarant's [ta1l then existing state of mind, emotion or 

pl~sical sensation, including statements of intent, plan, motive, design, 

mental feeling, pain and bodily health, but except as provided in 

paragraphs (b), (c) and (d) of this subdivision not including memory 

or belief to prove the fact remembered or believed, when such [al mental 

or physical condition is in issue or is relevant to prove or explain 

acts or conduct of the declarant. [,-s?l 

(b) The declarant's previous symptoms, pain or physical sensation, 

made to a physiCian consulted for treatment or for diagnosis with a view 

to treatment, and relevant to an issue of declarant's bodily condition. 

(c) A declarant who is unavailable as a witness that he has or 

has not made a will, or has or has not revoked his will, or that 

identifies his will. 

(d) The declarant's intent, plan, motive or design at a time 

prior to the statement when the prior intent, plan, motive or design 

of the declarant is itself an issue in the action or proceeding and 

the declarant is unavailable as a witness. 

COMMENT 

Paragraphs (al and (c) restate existing California law in 

substance. Paragraph (c) is, of course, subject to the provisions of 
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Section 350 and 351 of the Probate Code which relate to the establishment 

of the content of a lost or destroYed will. 

Parasraph (b) states a new exception to the hearsay rul.e. While 

testimony may now be Biven relating to extrajudicial statements of the 

type described, it is received solely as the basis for an expert's 

a.Pinion and not as substantive evidence. The Commission believes that 

the circumstances in which such statements are made provide a sufficient 

guarantee of their trustworthiness to justify admitting them as an 

exception to the hearsay rul.e. 

Parasraph (d) may broaden the state of mind exception as now 

declared by the California courts. Decisions now justify the admission 

of declarations of a previous state of mind upon the theory that there 

is a sufficient continuity of mental state so that a declaration 

showing the declarant I s then existing belief concerning the previous 

mental state is relevant to determine 1{hat the previous mental state 

was. Under this rationalizati on} and under the state of mind exception 

as stated in parasraph (a), it is possible that a distinction might 

be drawn between substantially equivalent statements on the basis of 

the particular words used. For example, if the issue is whethe:r' a 

deed was given to another person with intent to pass title, a statement 

by the donor that he does not own the property in question or a 

statement by the donor that the donee does own the property in question 

would be admissible as evidence of his present state of mind which would 

be relevant to show the previous intent to pass title. However} it is 

possible that the statement by the donor, "I gave that property to B}" 
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might be excluded because the words on the surface do not show present 

state of mind but show merely memory of past events. To preclude the 

drawing of any such distinction, paragraph (d) abandons the "continuity 

of state of mind" rationalization for the admission of declarations 

which show a previous mental state and provides directly for the 

admission of such declarations to prove a previous intent, plan, motive 

or design of the declarant. Under this paragraph, though, declarations 

of a previous mental state are admissible to prove that mental state 

only when the mental state itself is an issue in the case. Such state-

ments are not admissible under this paragraph if the relevance of the 

previous mental state is to prove previous acts or conduct of the 

declarant. This limitation is necessary to preserve the hearsay rule 

itself. 

The provision that a statement covered by subdivision (12) is not 

admissible if the judge finds that it was made in bad faith is a desirable 

safeguard. It is not believed to be more restrictive than the discretion 

presently given to the trial judge insofar as statements covered by 

par~raph (a) are concerned. 
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