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Memorandum Wo 10 (1961)

Subject: Study No. 33{L) - Uniform Rules of Evidence
{Hearsay Article)

Description of Attached Materisl. The attached material (green

pages) includes a draft of a letter of transmittal and a draft of &
tentative recommendation on Article VIII of the Uniform Rules of
Evidence. This materisl incorporates the changes made by the
Commisgion at its Februsry 1961 meeting.

The text of the revised rules is set out in the form in which
the text was approved by the Commission except for a few minor
revisions hereinafter specifically noted. DBelow the text of each
rule or subdivision of a rule is & comment. These comments have not
been approved by the Commission.

We haeve made the changes in the text of the rules that were
adopted by the Commission at its February 1961 meeting. These
changes can be determined by an examination of the minutes of the
February meeting already distributed to you. We have revised the
comments to conform to these changes. If you noted defects in the
earlier version of the tentative recommendation it is suggested thst
you examine the gttached version to determine if the defect still
exists. Also, please read the attached version of the tentative
recommendaticn carefully because we have made a nmumber of changes

from the earlier version.
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Matters Noted for Specisl Attention. Each comment explaining

a rule or subdivision of & rule should, of course, be carefully
studied. In addition a number of matters are noted below for

special attention in connection with this tentative recommendation.

Rule 63(30)

This subdivision has been revised according to the decision
of the Commission at its February 1961 meeting.

The State Bar Committee suggests that the subdivision be revised
to read as follows:

{30) Evidence of [statemeris-of] matiers, other than

opinicong, which sre of general Interest to persons engaged in

an occupation, contained in a tabulation, list, directory,
register, [periediesd] or other published compilation [%e
proeve-the-truth-of-any-relevans-Rabber-go-stated] if the
Judge finds that the [eempilaiion-is-pubkished-for-use]

information is generally used and relied upon by persons

engaged in that occupation [erd-ip-gemewaliy-used-spd-relied

upen-by-them] for the same purpose or for purposes for which

the informetion is offered in evidence.

i
i
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The phrase "to prove the truth of any relevant matter so stated"
which the Bar has stricken in its suggestion is probably unnecessary, for
under the basic statement of Rule 63 the evidence is not hearsay if it is

not introduced for that purpose.

Rule 63(31)

The Bar Committee reports that its northern sectlon approves of
the action of the Cammission, but the southern section prefers the
original proposal contained in the URE with the following modifications:

(31) A published treatise, periodical or pamphlet on

& subject of history, science or art to prove the truth of

a matter stated therein if the judge [tskes-judieial-netiee

er-g~vwithess-experb-in-the-subjeet-testifies] f£inds that the

treatise, periodical or pamphlet is a reliable authority in
the subject.
However, the southern section reports that, in the interest of
unenimity, it is willing to accept the action of the Commission and

the northern section.

Rule 63! 32!

This subdivision has been revised according to the decision of
the Commission at its February 1961 meeting.

The northern section of the State Bar Camittee has not considered
this addition to the Uniform Rules. The sourthern section believes

that the language i3 inexact. It states that "any hearsay evidence
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not admissible under subdivisions (1) through (31)" indicates thst
these subdivisions state rules of inadmissibility. Actually, it is
Rule 63 that declares certain evidence is not admissible and sub-
divisions (1) through (31) merely declare that certain evidence is not
inadmissible, The southern section suggests the following revision
of subddivisien (32):

(32) Any hearsay evidence not admissible under

[subdivisiens-{1)-threugh-{321)-ef] this Rule 63 but

declared by scome other law of this State to be afmissible.

The revision suggested above is not technically accurate because
subdivision {32) will be = part of Rule 63 and will provide that the
hearssy rule does not preveni{ the admission of certain hearsay evidence.

A technically accurate subdivision that will meet the objection of
the scuthern section 1s set out below:

(32) Any hearsay evidence [nst-admissibie-under])

that does not fall within an exception provided by sub-

dlvisions (1) through (31) of this rule, but is declared

by some other law of this State to be admissible,
The changes shown sbove are directed to subdivision (32) as approved by
the Commission.

However, 1t is difflicult to see why 1t is necessary to determine
that the hearsay sought to be introduced is inadmissible under Rule 63
before reliance may be placed on another law. The saite result might
be achleved if the subdivision were revised to read:

{(32) Hearsay evidence declared to be admissible by

any other law of this State,
4.




This suggested revision has been incorporated in the tentative

reccmmendation.

Rule 63A,
Rule 63A was approved by the Commission in substantially the
foliowing form:
63A. Where hearsay evidence falls within an exception
provided by subdivisions {1} through (31) of the Rule 63 and
when such evidence is slso declared to be admissible by scme
law of this State other than such subdivision, such subdivision
shall not be construed to repeal such other law.

The northern section of {the Bar Committee has not considered
this rule. The southern section has approved it.

The staff suggests that Rule 63A be revised to save other laws
both consistent and inconsistent with subdivisions {1) through (31)
of Rule 63. The following language is suggested:

634. Where uearsay evidence is declared to be

admissible by any lew of this State, nothing in Rule 63

shall be construed to repeal such law.

This suggested revision hes been incorporated in the tentative
recommendation,

This rule has been revised to insert the words “other than Rule 7"
accarding to the decision of the Commission at its February 1961
meeting, The staff bellieves this addition is both unnecessary and

confusing.
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Rule &4,

The Ber Committee has agreed to the inclusion of a reference to
Rule 63(29) in this rule. But it reports that it is unable to understand
the action of the Commiseion in deleting the references to subdivisions (16),
(17), (18) and {19). As pointed out previously, there does seem to be
some inconsistency in this ection of the Commission. An originel official
record must be served under Rule 64, but a copy of the same record is
admissible without such service. A record of an action by a public official
must be served under Rule 64, but an official report of an action by someone
other than a public officiel 1s not subject to this requirement. Under Rule
63(15) a report of a marriage performed by a Judge is inadmissible unless
Rule 64 is complied with, but under Rule 63(16) a report of a merriage
performed by a minister is admigsible without complying with ﬁule &h.

Rule 66.

The second varagraph of' the proposed Law Revision Commission comment to
Rule 66 is not in accordance with Professor Chadbourn's analysis of this Rule.
Professor Chadbcurn does not believe that the rule applies to any more than
"double hearsay.” His study on this rule raises the possibility that the
Tule may be construed to exclude triple hearsay. The staff, however,
believes that multiple hearsay may be reached by repeated applicetions of
Rule 66. For instance, if former testimony (Rule 63(3)} is to an admission
(Rule 63(7)) and is sought to be proved by s properly authenticated copy
(Rule 63(17)) of the official report (Rule 63(15)) of such testimony, the
copy 1s within an exception and is not inadmissible on the ground that it
is offered to prove the official report of the testimony, for the official
report is within an exception. The officiael report is nct inadmissible

on the ground that it relates prior testimony, for the prior testimony is
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within an exception. The former testimony is not inadmissible on the ground
thet it includes an admission, for the admission is within an exception.
Bowever, if the Commission believes that Rule 66 is not sufficiently
clear, the staff believes that it may be clarified by revising it ioc read
as follows:
Rule 66. A statement within the scope of an exception to
Fule 63 is not inadmissible con the ground that [i#-inelwdes-a
siatement-made-by~another-decterani-ard-is-offered-to-prove-the
tvubh-of-she-ineluded-sbatenents-if-sueh-ineluded- statement-1seif]

the evidence of such statement is hearsay evidence if '_the hearsay

evidence of such statement consists of one or more statements

each of which meets the requirements of an exception to Rule 63,

Professor Chadbourn included in his study ancther suggested revision of
Rule 66 in order to solve the problem. However, he did not recormend its
approval because he believed the courts would work cut the solution to the
preblem without legislative guidance. His proposed revision is as follows:
66, A statement within the scope of en exception to
Rule 63 shall not be inadmissible on the ground that it
includes [a-siatement-made-by-anether-deetaxens] one or more

atatements 'by an sdditional declarant or declarants spd is

offered to prove the truth of the included statement or
statements if such included statement [i&seif] meets or such

included statements meet the requirements of an exception or

excgtions -
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AdJustments snd Repeals of Existing Statutes

The =zdjustments and repeals set out in the draft of the tentative
recomuendation are in accord with decisions previously made by the
Commnission except as noted below.

C.C.P. Section 1951 has been revised to conform it to Rule 63(19).
This is in accord with & previous decision by the Commission but the
Comuission has never considered what changes should be made in Section
1951 to conform it to Rule 63(19).

C.C.P. Section 2047 has been revised to make it consistent with
Rule 63{1)(c) and to delete the last sentence which 1s superseded by
Rule 63(1){c). The Commission hags never considered the gpecific revision
suggested in the draft of the tentative recommendstion.

Additional adjustments of existing statutes will be recommended in

the Supplement to Memorandum No. 7{1961) (to be sent).

Respectfully submitted,

John H. DeMoully
Executive Secretary
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LEIYTER OF TRANSMITTAL

To HIBZ EXCELLENTY EDMVITT (. BROWN

Garerﬁcr aof Californis

gnd 1o the vemnors of ihe Legislaburg

The California Lavr Rrvision Commissica wes svthorizod by Resolutlon
Chaptar 42 of the siatnbe. of 1655 to make a studr to deterulne whether
the law of eridencn ehoulé be reviged 1o con?orrm to the Tmiform Rules of
Evidence draited by toe fsticua’ Crnferexnce of Comaissioners con Uniform
State Laws and approved by it at its 1653 annual confereunce.

The Commissicn horewith suvmits a preliminsry rezort containing its
tentgtive recommenﬂaﬁion concerning Article VITI (Hearsay Evidence) of
the Uniform Rules of Bvidence and the vegearch study pelsting thereto prepared
by its research consuvltant, Professor James H. Chadbourna ¢f the School
of Law, University of Cal'fornia at Los Angeies. This report covers
the portion of thez Unifow Pules upon whiech prelimirary warX has been
completed by tro Commission. Other portlons of the Unifor: Rules will
be covered ia subsecuernt repcrts.

The tentetive recowmcniaticr of the law Rewvizica Ceomri=sinon
concerning Artlele VIIN of the Uniferm Bules of ividence is being
released at this *ire ro that interested members o She wvench ard ber
wlill have an coportuwiity to study the tentative rocarreniation carefully
and give the Commiseicn the Peaefit of their detailed couments and

criticisms. Tiaese compents end criticisms will ba comelderad by the
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Comuission in formuleting its final recommendation which will ..over all of
the Uniform Rules of Evidence. Communications should be addrecsed to the
California Law Revision Commission, School of Law, Stanford, California.
The Commission wishes to acknowledge the very substantial assistance
it bas received from its able and tireless research consultant, Professor
James H. Chadbourn, and from the Special State Bar Committee appointed to
study the Uniform Rules of Evidence: Mr. Joseph A. Ball, Chairman, Mr.

Lawrence C. Baker, Vice Chairman, Mr. Stanley A. Barker, Vice Chairman,

Southern Section, Mr. John B. Bates, Mr. Bryent M. Bermett, Mr, Warren M.

Christopher, Mr. Morse Erskine, Sr., Mr. William J. Hayes, Mr. Stuart L.
Kadison, Mr. Otto M. Kaus, Mr. Moses Lasky, Mr. Robert M. Newell, Mr. Jesse
E. Nichols, ¥Mr. W. Burleigh Pattee, Mr. William J. Schall, and Mr. J, E.

Simpson. [Note: Membership of State Bar Committee will be corrected to
reflect membership of Committee as of the date of publication. )}

Herman F. Selvin, Chairman

John R. McDenough, Jr., Vice Chairman

James 4, Cobey, Member of the Senste

Clark L. Bradley, Member of the Assembly

Joseph A. Ball

George G. Grover

She Sato

Vaino H. Speficer
Thomas E. Stanton, Jr.

Ralph N. Kleps, Leglslative Counsel, ex officlo

John H. DeMcully
Executive Secretbary

July 1961
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TENTATIVE RECOMMENDATION OF THE CALIFORNIA

LAV REVISION COMMISSION

THE UNIFCEM RULES OF EVIDENCE

Article VIII. Heargsy Dvidence

The Uniform Rules of BEvidence (hereinafter sometimes designated as
"URE") were promulgated by the National Conference of Comnissicners on
Uniform State Laws in 1!.9‘53..:L In 1956 the Legislature authorized and
directed the Law Revision Commission to make a study to determine whether
the Uniform Rules of Evidence should be enacted in this State.

The Law Revision Commigsion has completed a cereful study
of Article VITI of the Uniform Rules of Evidence. This article,
consisting of Rules 62 through 66, relates to the admissibility of
hearsay evidence in proceedings conducted by or under the supervislon .
of a court. The tentative recommendstion of the Commission on

Article VIII is set forth herein.

lA copy of & printed pamphlet containing the Uniform Rules of
Evidence may be obtained from the Nationel Conference of
Comissioners on Uniform State Laws, 1155 East Sixtieth Street,
Chicago 37, Illinois. The price of the pamphlet is 60 cents.
The Law Revision Cormission does not have copies of thie
pamphlet available for distribution.
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GENERAL SCHEME OF UNIFORM RULES OF EVIDENCE

The Commission's tentative recommendation on URE Rules U2-96 must
be read in the context of the general scheme of the Uniform Iules of
Evidence, the essence of which lies in Rule 7:

Rule 7. General Abolition of Disqualifications and
Privileges of Witnesses, and of Exclusicnary Rules. Except
ag otherwise provided in these Rules, (a) every person is
qualified to be a witness, snd Eb) no person has e privilege
to refuse to be a wltness, and (¢) no person is disgualified
to testify to any matter, and (d) no person has a privilege
to refuse to disclose any matter or to produce any object or
writing, end (&) no person has a privilege that another shall
not be a witness or shall not disclose any metter or shall
not produce any cbject or writing, and (f) sll relevanpt
evidence iz admissible.

The explanatory comment of the Commissioners on Uniform State laws on
Rule 7 is as follows:

This rule 1s essential to the general policy and plen
of this work. It wipes the slate clean of sll disqualifica-
tions of witnesses, privileges and limitations on the
admisgibility of relevant evidence. Then harmony and
uniformity are achieved by writing back onto the slate the
limitations and exceptions desired. All of the other rules,
except the very few touching upon related matters or procedure,
revolve around and are limitations on and modifications of
Rule 7. Thie is not a new approach, It follows the pattern
of the A.L.I. Model Code of Evidence, which in turn was based
on the concept of Professor Thayer and others that all things
relevant or logically probative are prims facle admissible
unless limjtations are imposed by ancther rule,

Thus all relevant hearsay would be admissible under this
rule but for Rule 63 which bars hearsay generally, with
carefully specified exceptions.

Iilegally acquired evidence may be inadmiasible on
constitutional grounds -~ not because it is irrelevant. Any
congtitutional questions which may arise are inherent and
may, of course, be raiged independently of this ruie,

{ Bnphasis added }

With one important quelificetion, which is discussed in the comment

which follows it, the opening paragraph of URE Rule 63 states the basic
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common-law rule of the inedmissibility of extrajudicial decla: atiloms

offered to prove the truth of the matter stated -- i.e., "hearzay" evidence:;

Rule 63. Hearsay Bvidence Excluded -- Exceptions.
Evidence of o etatement which is made other thar vy a withess
while testifying at the hearing offered tc prove the truth of
the matter stated is hearsay evidence and inacmissible exceph:

Subdivisions (i) tbrougn (31) of URE Rule 63 cuote n series of exceptlons
to thg general rule of the inadmissibility of hecrsay evidence gtated in
the opening parag-eph of the Rule. The comment of the Commissiongrs on
Uniform Stete Laws on the general scheme of Rule 63 is as follows:

This rule follows Wigmore in defining hegrsay as an extre-
Judicial statement which is offered to prcve the truth of the
matter stated . . . . The policy of the rule is to make all
hearsasy, even though relevant, inadmissible except to the
extent that hearssy statements are sdmissible by the exceptions
under this rule. In no instance is an exception baeed solely
upon the idea of necessity arising from the fact of the
unavailebility of the declasrant as & witness . . . . The
traditional policy is adhered to, namely thet the probative
value of hearssy is not a mere matter of weight for the trier
of fact but that ite having eny value at all depends primarily
upon the circumstances under which the statement was made. The
element of unavailsbility of the declarant or the fact that the
statement is the best evidence available is a factor in a very
limited mmher of sitnations, but for the most part is a relatively
minoy factor or no factor at all. Most of the following exceptions
are the expressions of common law exceptions to the hearsay rule.
Where there is lack of uniformity among the states with respect to
a particular exception a serious effort has been made to state the
rule which seems most sensible or which reflects the weight of
authority . . . . The exceptions reflect some broadening of scope
as will be noted in the comments under the particular sections.
These changes not only have the support of experlence in long
usage in some aress but have the support of the best legal talent
in the field of evidence. Yet they are conservative changes and
represent a rational middle ground between the extremes of thought
and should be acceptable in any fact-finding tribunal, whether
Jury, Jjudge or asdministrative body.

By way of contrast to the systematic and comprehensive approach of

the Uniform Rules relating to hearsay evidence, the existing Californie




lay is both umsystesrtic and incemplete. Altlrough this Etate hos numerous
statutory provisicns relating to hearsey evidepre, there is 0 statutory
def{nition of Larrosy evidence. Nor are ith: ox at’rg excentions o the
generel r - iprz hoc-say evidence is lmadmiasinlz lesrly stated as such.
Moreover, Dz swiriarg rtatutes relating to hea-savw e2re rnot cystematically
compiled t~ facl .t=ls reference to them.

The Cramlselica wpproves the gemeral scherns cf the Uniform Fules

relating %c hesr.ry ~vidence.

REVISION OF URE RULES 62-56

The Iaw Revision Commission tentatively recommends that URE Rules
62.66 be revised as hereinefter indleated. It will be seen that the
Commission hes concluded that many chenges should be made in Rules 62-66.
In some cases the suggested changes go only to language. In others,
however, they reflect a considerably different point of view on matters
of substance from that taken by the Commissloners on Uniform Stete Laws.
In virtuelly all such instances the rule proposed by the law Revision
Comuission is less liberal as {to the admissibility of hearssy evidence
than that proposed by the Commissioners on Uniform State Jaws. Neverthe-
less, the tentative recommendation of the Commission would make a
coneiderably broeder range of hearsay evidence admiseible in the courts
of this State than is presently the case.

In the discussion which folliows, the text of the Uniform Rule or a
subdivision thereof is set forth as proposed by the Commissioners on
Uniform State laws with the amendments tentatively recommended bty the
ILaw Revision {ommission shown in strike-cut and italics. ZEFach provision

iz followed by a comment of the lLaw Revision Commission. Where the
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Commission has proposed e meodification which reletes only tc the form

of the rule or the purpose of which is obvious upon first reading, no
explanation of the Commissicn's revision is stated. In other cases

the reagons for the law Revision Commission's disagreement with the
Commissioners on Uniform State Laws are stated. For a deteiled analysie
of the various rules, see the research study prepared by the Commlssion's

research consultant.




Rule 62

(34)

RULE 62, DEFINITIONS.

Rule 62. As used in {Rule-63-and-its-exeepbions-and-in

$he-fetlowing-wulesy] Rules 62 through 663

(1) ®Statement” means not only an oral or written expression
but also non~verbal conduct of a person intended by him as a
substitute for words in expressing the matter stated.

(2} "Declarant™ is a person who makes a statement.

(3) "Perceive™ means acquire knowledge through one's own

senses.

(4) ®Public [Offieiall] officer or employee of a state or
territory of the United States! includes: [ar-effieiail-ef-a
poiibient-subdivigion-of-gueh-sbase-or-terrisory-ard-of-a
muRieipalitye |

{a) In this State, an officer or emplovee of the State
or of any county, city, district, authority, agency or other
political subdivision of the State.

{(b) In other states and in territories of the United

States, an officer or employee of any public entitv that is

substantially equivalent to those included under agraph la

of this subdivision.

(5) ®State" includes each of the United States and the

District of Columbia.
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Rule 62

[£69--YA-business!-ap~used-in-exeopsion-£13)-ghall-inelude
every-kind-eof-businessy-professieny-ceaupatieny~ealling-or-cperation
of-ingtitubieney-whether-earried -on-for-prefit-or-nety

(6) [€%}] Except as otherwise provided in subdivision (7) of

this rule, "uneveilesble as a witness" includes situations where the
[witness] declarant is:

(a) Exempted on the ground of privilege fram testifying concerning
the matter to which his statement is relevant. [y-ex]

(b) Disqualified from testifying to the matter. [y-ez]

(¢) Dead or unable [te-be-presemt-e¥] to testify at the hearing
because of [desth-ew-then-existing] physical or mental illness. [y-e¥]

(4} Absent beyond the Jurisdiction of the court to compel
appesrance by its process. [y-er]

(e} Absent from the [pimee-ef] hearing [beesuse] and the pro-
ponent of his statement does not know and with diligence has been unable
to ascertain his whereabouts.

{7} For the purposes of subdivision (6) of this rule, [Bus] a

[witness] declarant is not unavailable as & witness:

(a) If the judge finds that [his) the exemption, disqualification,

death, inability or absence of the declaran} is due to (1! the procurement

or wrongdoing of the proponent of his statement for the purpose of
preventing the {witness] declarant from attending or testifying [y] or [6s]

(41) the culpsble act or neglect of such [persy] proponent; [;] or
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Rule 62

i

(b) If unavailability is claimed [under-erause-4d‘-ef

the-preseding-paragraph] because the cdeclarant is gbsont bevond
the jurisdiction of the court to compel appearance by its process

and the judge finds that the deposition of the declarant could

have been taken by the proponent by the exercise of reascnable

diligence and without undue hardship (3] or expense. [ard-thab
the-probable-impoertanse-of-tho-sastbimony~i6-sush-ae-so-justify

the-cxpense~ef-saking-aueh-dopesitiony |

COMMENRT
This Rule defines terms used in Rules 62 - 66. The Rule as proposed
by the Commissioners on Uniform State Laws has been considerably revised
in form in the interest of clarity of statement and subdivision (6) thereof
hes been omitted because "a business" 1s used oanly in subdivisions(13) and

(1%) of Rule 63 end the term is defined there.
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Rule 63

RULE 63. HEARSAY EVIDENCE EXCLUDED - EXCEPTIONS.

Opening Paragraph: General Rule Excluding Hearsay B+idence.

Rule 63. Evidence of a statement which is made ether than
b a witness while testifying at the hearing offered to prove
the truth of the matter stated is hearsay evidence ard inadmissible

except:

COMMENT

This language, prior to the word "except,™ states the heargay pie
in its clasaslcel form, with one qualificatfon: because the word #st.ts went”
a8 used herein is elsewhere defined (Rule €2{1)}to mean only orsl or .wxitten
expression and agsertive nonverbal conduct -- i.g., nonverbal condwwt
intended by the actor as a substltute for words %a expressing a mat A=
it excludes from hearsay at least some types of monassertive conduct ghich
our courts today would probably regard as smountgnzg to extrajudicial
declarations and thus hearsay, e.z., the flight of X as evidence that he
comnitted a crime, The Commission egrees with t.ag dreftsmen of the URE
that evidence of nonassertive conduct shouid not Pe regerded as hearsay
for two reasons. Pirst, such evidence, being nomgssertive, does not involve
the veracity of the declesrant and one of the pringipal purposes of the
hearsay rule is to subject the veracity of the deglarant to cross-examination.
Second, there ie frequently a gusrantee of the tr gstworthiness of the
inference %o be drawn from such ncnassertive cond s in that the conduct

itself evidences the actor's own belief in and hen: the truth of the

-1l1l-




Rule 63
matter inferred. To put the matter ancther way, in such cases zgtions
speak louder then words.

The word "except” introduces 31 subdivisions which define
various exceptions to the hearsay rule. These and several additional

gubdivisions added by the Commission are commented upon individually below.




Rule 63 (1)

Subdivision {1}: Previous Statement of Trial Witness.

(1) [A-statemont-previcusly-made-by-a-porscn-whe-Lo-present
at-the-hearing-and-avaiiable-fev-oross-examinabien-with-respeet
te~-the-otaboment-and-tba-subjeab-Ratbery-provided-the-gtaboment

worid-be-admisciblo~sf-nade-by-dealarant-whilte-testifying-as

a-witreass] When a person is a witness at_the hearing, a
statement made by him, though not made at the hearing, is

admissible to prove the truth of the matter stated if the

statement would have been admissible if made by him while

testifving and the statement:

(a) Is inconsistent with his testimony at the hearing

and is offered in compliance with Rule 22: or

{b) Is offered after evidence of a prior inconsistent

statement or of a recent fabricstion by the witness has been

received and the statement is one made before the alleged

inconsistent statement or fabrication and is consistent with

his testimony at the hearing: or

{(c) Concerns a matter as to which the witness has no

present recollection and is a writingﬁwhich was made at a time

when the facts recorded in the writing actually occurred or
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Rule 63 (1)

at such other time when the facts recorded in the vriting were

fresh in the witness's memory and the writing was made {i) by

the witness himself or under his direction or (ii) by some

other person for the purpose of recording the wisness's state-

ment at the time it was made.

COLL[ENT

The Commigsion recommends against adoption of Rule 63{1) af the URE,
which would meke admissible any extrajuflicial statement which was made by
a declarant who is present at the hearing and availeble for crosswexamination.
URE 63{1) would permit & perty to put in his case through written statements
carefully prepared in his attorney's office, thue enabling him to p#esent
a smoothly coherent story which could often not be duplicated on dirset
examination of the declarant. FEven if the declarant were then called to
the stand by the adverse perty and cross-examined the net impact of hie
testimony would often, the Commission believes, be considerably stronger
than it would have been had the witness's story been told on the stand in
jite entirety. Inssmuch as the declarant is, bp definition, available to
testify in open court the Commission does not believe that so brosd an
exception to the hearsay rule is warranted.

The Commission recommends, instead, that the present law respecting
the admissibility of out-of-court declarations of trial witnesses be
codified with some revisions. Accordingly, pasagraph (a) restates the
present law respecting the admissibility of prisr inconsistent stetements

and paragraph (b) substantially restates the present law regarding the
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(Rule 63(%}
admissibility of prior consistent statements except that in both instances
the extrajudicial declarations are admitted es substantive evidence in the
ceuse rather than, as at the present, solely to impeach the witness in ilhe
case of prior inconsistent statements and, in the case of prior acnsictent
statements, to rebut a charge of recent fabrication. The Commission
believes that it is not realistic to expect a jury to understand and apply
the subtle distinctions taken in the present law as to the purpaoses for
which the extrajudicial statements of a triel witness may and may not be
ugsed. Moreover, when a party needs to use & prior inconsistent statement
of a wiltness at the trial as necessary evidence in order to make out his
prima facle case or his defense, he should be able to use the statement as
substantive evidence. In many cases the prior inconsistent stategpent is
more likely to be true than the testimony of the witness at the trial.

Paragrsph (c), which makes admissible what 1§ usually referred to as
"past recollection recorded, " makes no radical departure from existing law.
The language stating the circumstances under which such evidence may be
introduced, which the Commission believes provide gufficient safeguards of
the trustworthiness of such statements to warrant their admission into
evidence, is taken largely from snd embodies the substance of the language
of C.C.P. § 2047. There are, however, two substantive differences between
paragraph (c¢) and existing California law:

First, our present law requires that a foundation be laid for the
admission of such evidence by showing (1) that the writing recording the
statement was made by the witness or under his direction, {2} that the
writing was made at a time when the facts recarded in the writing actually
oceurred or at such other time when the facts were fresh in his memory
and (3) that the witness knows that the facts are correctly stated in the

writing. .On the other hand, under paragreph (c) the writing may be made
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Rule 63(1)

not only by the witness himself or under his direction but also by some other
person for the purpose of recording the witness's statement a. the
time it was made. In additiocn, since there is no regquirement under paragraph
(c) that the witness himself know that the writing is a correct record of
his statemznt, the testimony of the person who recorded the staiement may
be used *o esteblish that the writing is a correct record of the statement.
The fovnda'ion reguirement of the present law excludes any record of a
declarant's ssatement if the person recording the statement wae not acting
"under the direciion” of the declarant. Yet such a statement is trustworthy
if the declarant 1s available to testify that he made a true statement and
the person who recorded the statement is available to testify thet he
accurately recorded the statement.

Second, under paragraph {c) the document or other writing embodying
the statement is edmissible while under the present law the declarant
reads the writlng on the witness stand and it is not otherwise nade a

part of the record.
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Rule 63 (2)

Subdivision {2); Affidavits; Depositions Taken in the Action;

Testimony at Preliminary Examination or Formey Irisl in

Criminal Action.

{2) {[Affidavite-te-bhe-oxbent-admissible-by- le-ctatutes

ef-tais-ssates] To the extent otherwise admissible under the

law of this State:

{a]) Affidavits.

(b} Depositions taken in the action or_ggocee.igg in which

they are offered.

{c) Testimony given by a witness at the prelimiuwy

gxamination in the criminal action or proceeding in wtigh it

is offered.

{d) Testimony given by a witness at a former trial @{ the

criminal action or proceeding in which it is offered.

COHMENT

Paragreph (=) embodies the substance of subdfvision (2) of the URE
Rule 63. Both simply preserve the existing law regpecting the plmissibility
of affidavits which, being extrajudicial statements, are hearsay. The
Comtnission is not aware of ény defects in or discadisfection with the
existing law on this subject.

Paragraph {b) preserves the existing law concegming the admissibility
of depositions taken in the action or proceeding ian ghich they are offered.
The Conmission recommends against the adoption of URE 63(3) Lasofar as it
would meke admissible as substantive evidence any dzposition “isken for

use a5 testimony in the trial of the action in whic. §t 1s offfered " without
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the nonavailability of the deponent. In 1957 the Legiflature gpacted
statute (C.0.P. §§ 2016~2035) dealing comprehensively ;rith discavery,
‘ncl r.ow provisions relating to the taking and admissibility of depositions
(C.c.P. § 2015 et seq.}. The provisions then enacted respecting adnmissibility
of depositions are narrower than URE Rule 63{3). The Commissior ba=.ieves
that it would be unwise to recommend revision of the 1957 legislation at
this time, before substential experience has been had thereunder.
Paragraph (c) pressrves the existing law {Penal Code § 686) insofar
as it makes admissible in a criminal action testimony taken at the preliminary
exanination therein. There is no equivalent provision in the URE but there
is no indication that the draftsmen expressly intended Rule 63 to make such
evidence inadmissible; rather, it would appear that the omission of en
exception to the hearsay rule for such evidence wes an oversight.
Paragraph (d) preserves the existing law (Penal Code § 686) insofar
as it makes admisslbls testimony given by a witness et a former trial of
the criminal action or proceeding in which it is offered. There is no
equivalent provision in the URE but, sgain, this eppears to be due to oversight
rather than to deliberate omission.
Thia subdivision is merely a specific application of the principle
reflected in Rule 63{32) and Rule 63A that the Uniform Rules should not meke
inadmigslble hearsay evidence thet ie admissible undexr existing Californis

atatutes.
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Rule 63 (2a)

S]I.I. [2]‘ T I. » E EI. E <

Parties.

(2a) In a civil action or proceeding, testimony of a

witness given in a former action or proceeding between the

same parties or their predecessors in interest, relating to

the same matter, if the judge finds that the declarant is

unavailable as 3 witness. As used in this subdivision "former

action or proceeding" includes not only another action or pro-

ceeding but alsoc a former hearing or trial of the same action

or proceeding in which the statement is offered.

COMMENT

There is no equivalent provision in the URE but its absence appears
to be due to oversight rather than deliberate ommission.

The proposed provision restates the existing law - C.C.P. § 1870(8)
as interpreted by the California courts - except that it will permit such
evidence to be introduced in a wider range of cases than does existing law
which conditions admissibility of testimony in a former action or prior
trial upon the witness's being deceased, out of the Jurisdiction or unable
to testify. "Unavailsble as a witness" is defined in Rule 62 and includes,
in addition to these cases, situations in which the witness is exempted
from testifying on the ground of privilege or is disqualified from
testifying. The Commission perceives no reason why the general definition
of unavailability which 1t has recommended for the purpose of exceptions
to the hearsay rule should not be applicable here. There would seem to
be no valid distinction between admitting the testimony of a dead witneas

and sdmitting that of one who is legally not availeble.
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Rule 63 (3)

Subdivision (3)}: Testimony in Another Action or Proceeding.

(3) [Subjeet~te-the-game-iimitabions-and-ebjeesions-as
thsugh—tha-dee;apant;wepe-teeti£ying-in-perseng—{a}-testiheny
in-the-form-of-a-depesition~-taken-in-cempiianee-with-sheskaw
si-thig-gtate-for-use~as~tostimony-in-the-tpial-ef-the~-askkon
in~wkigh-efforedy-or-{bl-if-the-judge-finda-that~the-deetarant
ig-unavailable-as-a-witnece-ab~-she-hearingy-Sosiimony-given
as-a-Witness-in-anethep-aetion-or-in-a~depesibion-taken-in
sempiiance-with-law-fer-use-as-t0ssimony-n~-tha-trialt-ef-anether
asbieny-whon-{i}-tho-testimony-ie-offerod-againet-a-parsy~-who
a£§epad-it-in-his-ewn-behalS-en-the-£apmer-eceasien,-en-against
the-6ueg08aoR~2R~LRE 0P oEt-0f-cush-party¥y-or-{ii)-sho-icsue-is
sush-that-the-adversa-party-on-the-fornor-occanton-had-thoe-right
apd-opporbtunity-for~-croce-examination-with-an-insorest-and
motive-sinitar-te-that-which-the-adverse-party-has-in-tho-action

in-which-the-toctimony-is-cffereds ] Subject tc the same

limitations and objections as though the declarant were testify-
ing in person, testimony given under ocath or affirmation as a

Witness in another action or proceeding conducted by or under
the supervision of a court or other official agency having the

power to determine controversies or testimony taken by deposition

taken in compliance with law in such an action or proceeding,

but oniy if the judge finds that the declarant is unavailable

a3 a witness at the hearing and that:

(a) Such testimony is offered against a party who offered

it in evidence on his own behalf in the other action or proceeding

-00-
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Rule 63 {3)
or against the successor in interest of such party: or
(b} In a civil action or proceeding, the issue is sugh

that the adverse party in the other action or proceeding had

the right and gpportunity for cross-examination with an interest

and motive similar to that which the adverse party has in the

action or proceeding in which the testimony is offered; or

(c} In a criminal action or proceeding, the present

defendant was a party to the other action or proceeding and
had the right and opportunity for cross-sxemination with an

interest and motive similar to that which he has in the action

or_proceeding in which the testimony is offered except that the

testimony given gt a preliminary examination in the other action

or_proceeding is not admissible.

COMMENT

This proposed provision is a modification of URE 63(3)(b). The
modification narrows the scope of the exception to the hearsay rule which
is proposed by the Commissioners on Uniform State Laws. At the same time
‘this provision goes beyond existing California law which admits testimony
taken in mnother legel proceeding only if the other proceeding was a former
action between the same parties, relating to the same matier, or was a
former trial or a preliminsry hearing in the action or proceeding in which
the testimony is offered.

There are two substantial preliminary qualifications of admissibility
in the proposed rule: {1) the declarant must be unavailable as a witness

“and (2).the testimony is subject to the same limitations and objections as
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Rule 63 (3)

though the declarent were testifying in person. In addition, the testimony
is made admissible only in the quite limited circumstances described in
paragaphs (a), (b) and {c). The Commission believes that with these
1'ritotions and safegusrde it is better to admit than to exclude the
forme:; testimony hecause it may in particular cases be of criticspl importance
to & ‘uet decision of the cause in which it is offered.

The reason for the deletion of URE 63{3Xa) is stated in the comment

to URE 63(2).
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Rule 63 {4}

Subdivision (4}: Contemporaneous and Spontaneous Statements.

(4) A statementy |

(a) Vhich the judge finds was made while the detlarant wa:
porcniving the event or condition which the statement parrates,
describes or explainsi [5] or

{v} Thich the judge finds [was.made.wbile_the.decgarant
Was-4Réer~theo-s5ress~-of ~-a-nerveus-exneiterent~eaused-by-aush

pereapsisony-~or] (i) purports to state what thekgeclarant{gerceived

relating to an event or condition which the statement narqetes,

describes or explains and {ii) was made spontaneously whil®

the declarant was under the stress of a nervous excitement

caused by such perception.

[ée}—-é£-She-deelarant—ié—uaavai;able-as-&-wi%nass?-a
sbabtement-narrabing;-deseribing-oP-oXpLaining-oR-e¥ens-or
espdibien-whieh-the-judge~-£finds-was-nade~by-bhe-deelarant-at
a-time-when-thé-matter—haé-been-?eeen%ly-pereeived—by-hém
and-while-hin-reasctiestion-waa-eieary-and-wag-Rade-+n-£o98

faitk-priop-se~-the-ecmmencenents-of-she-aebiony |
COMMENT

Paragraph (a) appears to go beyond existing law except to the extent
that statements of this character would be admitted by trial judges today
"as a part of the res gestae.” The Commission believes that there is an
adequate guarantee of the trustworthiness of such statements in the con-
temporaneousness of the declarant's perception of the event and his varration

of 1t; in such a situation there 1is cbvicusly no problem of recollection
-23-




Rule 63 (4)

and virtually no opportunity for fabrication.

Paragraph {b) is a codification of the existing exceptiow to the
hearsay rule which makes excited statements admissible, The rationele
t? this exception is that the spontaneity of such statements an the
deciarant's state of mind at the time when they are made provilt an adequate
guarantee of their trustworthiness.

After very considerable thought and discussion the Commissloa decided
to recommend against the enactment of URE 63{%)(c). Its decisiom wes
not an easy one to reach. Rule 63(4)(c) would make the statemente with
which it is concerned admissible only when the declarant is unaviilable
as a witness; hence its rejection will doubtless exclude the only &+ailable
evidence in some cases where, if admitted and believed, such evidoncs
might have resulted in a different decision. The Comuission was subgtentially
influenced in reaching its decision by the fact that Rule 63{4){c) wemld
mgke routinely taken statements of witnesses in physical injury sct’ofe
admisgible whenever such witnesses were, for any reason, unavailable
at the trial. Both the authorship {in the sense of reduction to writ):n:)
and the accuracy of such statements are open to considerable doubt. Morwover,
as such litigation and preparation therefor is routinely handled it seem#
likely that defendants would far more often be in possession of statements
meeting the specifications of Rule 63(k)(c) than would plaintiffs and
it seems undesirable thus to weight the scalee in a type of actlon which

is 50 predominant in ouwr courts.
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Rule 63 (5)
Subdivision {5): Dying Declarations.

{5} A statement by a person unavailable as a witness
because of his death if the judge finds that it was made upon

~he ersonal knowledge of the declarant, under a sense of

impending death, voluntarily and in good faith and [while-ske

deetarant-was-oonosisus-of-hig-impeonding-death-and-bolioved |

in the belief that there was no hope of his recovery, [4]

COMMENT

This is a broadened form of the well-established exceplion to the
hearsay rule which makes dying declarations admissible. The exisiing
lew -C.C.P. § 1870{l4)}.as interpreted by ocur courts makes such declarations
admissible cnly in criminal homocide actions and only when they relate
to the immediate cause of the declarant's death. The Commisesion belileves
thet the raticnale of the present exception--that men are net apt to lie in
the shadow of death--is as applicable to eny other declaration that s
dying menh might make as 1t 1s to a stabtement regarding the imm~dlate
CBUBSE of his death. Moreover, it perceives no ratlonal basis Jor
differentiating, for the purpose of the admissibility of dying deeclerations,
between civil and criminal actlons or among various types of criminal
actlons.

The Commission has rearranged and reststed the language relating to
the declarani's state of wind regarding the impendency of death, substituting
the language of C.C.P. § 1870{(L) for that of the draftsmen of the URE, It

has also added the requirement that the statement be one mede upon the
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Rule 63 (5)
rersonal knowledge of the declarant. The Commission's researc : consultant

suggests that the omission of this language from URE 63(5) wes probably
. "
an oversight; in any event it seecms desirable to make it clesr -hat "double

hearsay" and the declarant's conjecture as to the matter in ques lon are

acs bt sslible.
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Rule 63 (6)

Subdivision (6); Confessions.

(6) [In-a-eriminal-presceding-as-againgt-the-acousedy
A-pPro¥ious-statomens-by-him-reiabive-bo-the-offensa-clarged
.- =3nd-gRl¥~ify~the-judge-finds-that~bhe-aoouced-vk ov -RELIRE
- L-8intement-was-eeRReieus-ard-was-gapable-of.vrder 6k andIAN
sl -sazd-and-didy-and-that-he-wag-net~indusec-te-malie-Ha
“ui bomenkefal-vador-cempuleien-en-by-infliebicp-er-buncaks-of
inflistien-of-suffering-upon-hilM-or-grethery-er-by-pr ckonged
insoppegabion-under-push-eivoumstanees-as-5e-reRi9¥~-Lhe-state-
mers-iaveluRsary -op-{b}-by-threats-er-premisor -songen 1kRE
aetien~te-bo-taken-by-a-pubiig-effigigl-with-recforoncarte
the-8vimeqg~tikely-tg-8ause-she~aosused~to-Azka-pgash-a-abatemert
fotselyy-and-nade-by-a-porsen-whom-the-acoused-roasenablyy
believed-to~hava~the-power-or-ansherity-to-oxsccute-tho-cames ]

In a criminal action or proceeding, as against the defendant,

a_previous statement by him relative to the offens. charged,

1

unless the judee finds pursuant to the preestirzs .set forth

ir Rule & that the statement was made:

{(a) Under circumstances likely to causs the ¢efendant to

meke a false statement: or

11'-

{b) Under such circumstances that it is incarissilie

under the Constitution_of the United States or the Censiitution

of this State.
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Rule 63 (6)
COMMENT

This provision substantially restates the existing law gove.ning the
admiesibility of defendants' confessions and admissions in criminal actions
or proceedings. While the Commission has departed rather widely frcm the
lengusge of URE 63(6), it is believed that paragraph (&) states a principle
whicii 18 not only broad enough to encompass all the situations covered by
URE 63(6)} but has the additional virtue of covering as well analogous
sltuations which, though not within the letter of the more detailed
language proposed by the dreftsmen of the URE, are nevertheless within its
spirit.

Paragraph (b} is technically unnecessary since the statute could not
admit what the Constitutione of this State and of the United States exclude.
It seems desirable to state that proposition here, however, both for the sake
of completeness and to make it clear that the Commission has no thought
that the Legislature, in enacting this provision, would be agserting thai
the matter of the admissibility of the confessions and admissions of
defendants in criminal actions and proceedings is a matter solely within

the competence of the Legislature to determine.
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Rule 63 {7)
Subdivigion (7): Admigsions by Parties,

(7} Except as provided in subdivision (6) of this mi le,

as against himselgiha statement by a person who is a party %o
the action gor proeceeding in his individual or [a] representative
capacity. [ard-if-the-labtery-whe-was-aebing-in-sueh-representa-

bivo-eapseiby-in-making-the-stabemenssd

COMMENT _

In making extrajudicial statements of & party admiamible against him
this exception merely restates existing law. The first glause was added
by the Commission to make explicit what the draftsmen ¢f ¢he UHE
undoubtedly intended, that admisaions of a defenilant ia 8 eyiminal asction
are governed by subdivision (6).

The Commission has cmitted the URE provisiom thaf. an exigajudicial
statement is edmissible against & party sued in a reprasentatiwg capacity
only if the statement wes made by him while acting in ruch capeeity. The
basis of the admissiocns exception to the hearsay rule i3 that becamse the
statements are the declarant's own he f#oes not need to @¢ross~examine.
Moreoever, the party has ample opportunity to deny, explgin or qualify the
statement in the course gf the proceeding. These consldemptions appeeay
to the Commission to apply to any extrajudiciel statement shde by one who
13 & party to & judicial action or proceeding in a represent_mti\re capacity,
whether or not the state:lment wes mads in that cepacity. mreﬁ.\ver, the
Commission believes that more time wauld be spent in many cases in trying
to ascertain in what capacity a particular statesent was made thewn could be
Justified by whatever validity the distinction mede by the draftssen of

the URE might be thought to have.
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Rule 63 (8}

Subdivision {8): Authorized and Adoptive Admissions.

(8) As against a party, a statement}

(a) By 2 person authorized by the party to make a
statement or statements for him concerning the subject matter
of the statement; [-y~) or

(b) Of which the party with knowledge of the content
thereof has, by words or other conduct, manifested his adoptiocn

or his belief in its truth, {-3-]

COMMENT
This exception restates in substance the existing law with respect

to authorized and adoptive admissions.



Rule 63 (9)

Subdivision (9): Vicarious Admissions.

(9) As against a party, a statement which would be &ade
missible if made by the declarant at the hearing if:
{a) The statement concerned a matter within the scope of

an agency or partnership or employment of the declaranc for the

party and was made before the termination of such relationship
(5] or

(b) [the~parsy-and-the-deelarant-were-parsige:pasbing-in-a
piar-to-eemmit-a-erime~or-a-oivil-wrong-and-the-ssafienent-was
Pele$aﬂt-se-the-plan-er-its-sub5eet-matter-ané-was~ﬁnﬁe-While
the-plan~was-in-existense-and-befere-ita-cempiete-sxePrbion-or

ether-terminasieny ] The statement is that of a co-congpirator

of the party and {i) the statement was made prior tc the termiha-

tion of the conspiracy and in furtherance of the common obiect

thereof and (i1i) the statement is offersd after proof by

independent evidence of the existence of the conspiracy apfd

that the declarant and the party were both parties to the

conspiracy at the time the statement was made: or

{c} In a civil action or proceeding, one of the issues
between the party and the proponent of the evidence of the
statement is a legal liability of the declarant, and the

statement tends to establish that liability. [%]

COMMENT
URE 63{8){a) makes authorized extrajudicial statements admissiblés
Paragraph {9}{a) goes beyond this, meking admissible against a party

specified unsuthorized extrajudicisl statements of* an agent, pertner &
-31-




Rule 63 (9)

employee. A statement is admitted under paragraph (a}, howe.er, cnly if
it would be admissible 1f made by the declarant at the hearitg whereas

no such Jimitation is epplicable to authorized admissions. T & practical
scope of paragreph {a) is quite limited. If the declarant iz .navailable
at the trial, the self-incylpstory statements which 1t covers w:>uld be
edmissible under URE 63(10) because they would be against the £zclarant's
intarest. Where the declarant is a witness at the 4rial, man’ o:her
stayements covered by paragraph (a) would be admissible es inc@ﬁsistent
statements under URE §3(1). Thus, paragraph {a) has independent signifi-
cance only as to self-exculpatory statements of agents, partners and
employees who €0 not testify at the trial as to mabjters within the scope
of the agenqr,‘partnership or employment. One justification for this
narrow excepbion is that because of the relationship which existed at

the time the statement was made it is unlikely that it would have peen
msde unless %t were ¢rue. Another is thet the existence of the relation-
ship makes 3% highly likely that the party will be pble to make an ade-
guate invegiigation of the statement without having to. yesort to ¢ross-
examinatio®d of the declarant in open court.

Paragraph {a) 1s more liberal than the existing Californis law
-+C.C.P. Bectiom 1870(5)--in two respects. First, undar existing law
the statement of the agent, partner or empltyee cannot be wysed to prove
the existence @f the gyiency, partnership or employment; the existence of
the relationship must e shown by independent evidence, 1.g., festimpnx
of the declagant or #nother. On the other hand, paragraph {a) does not
require indgpendent groof of the asgency, parfnership or empleyment,and
in some cagpes the declarant's statement wight itself establisk the fact
that the pelationship existed. However, Rule 8 might be interpreted to
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Rule 63(9,
require independent proof of the relationship. Rule 8 is smbiguous and has
not yet been acted upon by the Commission. Second, paragrsph {a) will
permit admission of not only statements made in the scops »f the agency but
also statements which do not themselves fall within the scupe of the
agency but which concern matters within the scope of the af«mcy.

Under existing California law only the former statements ar: admissible,

Paragraph (b) relates to the admissibility of hearsay ctatements
of co-conspirators asgainst each other. The Commission has gubstituted
for the provieion proposed by the Commissioners on Uniform State Laws
language which restates existing California law as found ir t'ection
1870{6) of the Code of Civil Procedure. The Commission believes that
the more liberal URE rule of admissibility would be unfair to gyiminal
defendants in many cases.

Paragraph (c) restates in substance tha existing Californic ,.aw,
which is found in Section 1851 of the Code of Civil Proeedure, excypt
that paragraph {¢) limits this exception to the hearsay rule to civil
actions or proceedings. Most cases falling wifghin this exception would
also be covered by URE 63{10) which makes admiesible dacjarations
against interest. However, to be admissiblg under UnE £3{10) the
statement must have been against the declarart's ink .preoft when made
whereas this requirement is not stated in paryagraph .¢i, MNereover, the
gtatement is admissible under parsgraeph (c) irrespective 4f the availa-
bility of the declarant whereas under rewised Bule 63(1>) tha statement

is adnissible only if the declarant is untvaellable as a witpess.
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Rule 63 (10)

Subdivision {10). Declarations Against Interest.

(10} {Subjees-te-the-limitations-ef-exsepbien~-{dd;] If

the declarant is not a party to the action or preceeding and

is unavailable as a witness and if the judge finds taat the

declarant had sufficient knowledge of the subject, a statement

which the judge finds was at the time of the [asseptien]
statement so far contrary to the declarant's pecuniary or
proprietary interest or so far subjected him to civil or criminal
liability or so¢ far rendered invalid a claim by him against
another or created such risk of making him an object of hatred,
ridicule or social disapproval in the community that a reason-
able man in his position would not have made tHe statement

unless he believed it to be true. [3]

COMMENT

Insofar as this subdivision mekes admissible a statement which was
agalnst the declarant's pecuniary or proprietary interest when mede, it
restates in substence the common-law rule relating to declarations against
interest except that the common-law rule is applicable only when the
declarant is dead. The Californis rule on declarations against interest,
which 1s embodied in Sections 1853, 1870({4) and 1946 of the Code of Civil
Procedure, is perhaps somewhat narrcwer in scope then the commeon-law rule.

The justifications for thepqqggon-law exception are necessity, the
declarant beipg dead, and trustworthiness in that men do not ordinarily
make false statements against their peeuniary ox oroprietary interest.

The Commission believes that these Justifications are sound and that they
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Rule 63 (10)
apply equally to the provielons of subdivision {10) which breeden the

comma-law exeception. Unavallabllity for other causes than deeth creates
as great a necessity 1o admit the statement. Men are no more Likely to
meke false statements unreescnably subjecting themselves to civil or
criminal liability, rendering their claims invalid, or subjectirgz them-
selves to hatred, ridicule or social disapproval than they are to make
false statements against their pecuniary or proprietary interest.

The Comnission has departed from URE 63(10) by (1} limiting subdi-
vision (10) to nonperty declerants {incidentally making the cross
reference to exception (6) unneceesary); (2} writing into it the commop-
law requirement that the declarant have personal knowledge of the subject
and (3) conditioning admissibility on the unavailebility of the declarant.
With these limitations. subdivision {10) states a .desirsble exception to

the hearsey rule.




Rule 63(11)

Subdivision (11): Voter's Statements.

[ £31} A-statement-by-a-veber-eeneerring-his- cuaiifiontipns

te-vebe~op-the-faet-er-eentenk-ef-his-vobtoy )

COMMENT
The Commission declines to recommend URE 63(11) which woul 1 meke
admissible an extrajudicial statement "by a voter concerning his qualificr-
tione to vote or the fact or content of his vote.” The Commission 18 not
convinced either that there is any pressing neceesity for such an
exception or that there 1s a sufficient guarantee of the trustwqQrihinees
of such extrgjudicial statements to warrant an exception to the hearsay

mle for them.
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“ale 63012)

Subdivision (12): Statements of Physical or Mental Conditimn o7

Declarant.
(12) Unless the judge finds it was made in bad faith, & statement of:
{a) The declarant's [{a}] then existing state of min<, c¢astion or
pliysical sensation, including statements of intent, plan, m-bive, design,
mental feeling, pain and bodily health, but not inecluding remory or
belief to prove the fact remembered or belleved, when such v mental or
physical condition is In issue or is relevant to prove or (> plain acts
or conduct of the declarant. [y-erl

(b) The declarant's previous symptous, pain or physical sensatign,

made to a physician consulted for treatmant or for diagnosis with a viey
to treatment, and relevant to an issue of declarant's bodily sondition.
[+] or

(c) The declarant that he has or has not mede a will, op a will of

a particular purport, or has or has not revoked his will.

COMMENT

Peragraphs (a) and (c) restate existing California lsw in substance.
Paragraph (¢} is, of course, subject to the %rovisions of Sections 350
and 351 of the Probate Code vhich relate to.!:he egtabiishmeat of the
content of a lost or destroyed will.

Paragraph {b) states a new exception to the hearsay rule. While testi-
mony may now be given relating to extrajudicifﬂ. statements of the type de-
scribed, it is received solely as the basis fitwr an expert’s opimion and not
as substantive evidence. The Commission bteli¢wes that the circumetances in
which such statements are made provide a sufffcient guarantee of their

trustworthiness to justify sdmitiing them s g exception to the hearsay rule.
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63(12})

The provision that & statement covered by subdivision (12) 7 t no%
admiseible if the Judge finds that it was made in bed faith i: a Cesirabls
safeguard. It is not believed to be more restrictive than the 4ifcretion
prezen’ iy given to the ftrial Judge insofar as statements rovaizl br paa=

3 N
gvep:. L. aie concerned,
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Rule €63{13)

Subdivigion (13}: Business Records.

{(13) [Writinge-eoffered-as-memsranda~or-reeerds-ef-aetsy
serditions-or-events-te-prove-the-faata-stated-thereiny—2£-the
éuége-£inés-thab-they-we?e-m&ée-in-the-regulay-eeupse-g#—a
business~at-ep-abeut-the-time-of-the~-aeky-oondition-oM -eukent
reoerdedy-and-thas~bhe-sourees-of-informabien-from-whig = ade

ard-the-Mothod-and-eiveunstaness-of-thair-preparabion~:2@nsueh

as-bo-indieate-thoir-brustwerthinesss] A writing Offefethﬁﬂ;é

record of an act, condition or event if the ¢ustodian ogtwtzgr

qualified witness testifies to its identity and the mode 324¥E§

preparation and if the judge finds that it was made in the

regular course of a business, at or near the time of the aqgi

condition or event, and that the sources of infaprmation, meﬁbgg

and time of preparation were such as to indicate ;}s trust-

worthiness. As used in this paragraph, "a bus;nes‘" includes

every kind of business, profession, occupation, cal*}ngﬁor opers-

tion of institutions, whether carried on for profit g not.

COMMENT
This is the "businesa records” exception to the hearsay mule as
stated in language tsken from the Uniform Business Records as Erldque Ast
which was adopted in Californis in 1941 (Sections 1953e - 1353h &f th& gode
of Civil Procedure) rather than the slightly different language ngw priposed

by the Commissioners onr Uniform State Laws. I* thege is any diffeyence 1B
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substance between the two provisions, the Commission velieves fﬂﬂt
it is preferable to continue with existing law which appéatq to swmve
provided an adequate business records exception to the hearway ruls
for nearly 20 years. This subdivision does not, however, igclude the
language of Section 1953f.5 of the Code of Civil Procedure bigause
that section irnadequately attempts to make explicit the liberal case-
law rule that the Uniform Act permits admission of records kept under
any kind of bookkeeping system, whether original or coples, and
vhether in book, card, locseleaf or other form. The Cchmission L‘é
concluded that the case=law rule iz satisfactory end that Section
1953f.5 may have the unintended effect of limiting the fEOViBiOHS o

the Uniform Act.
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Fule 63( L&)

Subdivision (1k4): Absence of Entry in Business Records.

(14) Evidence of the sbsence [of-a-memoramdum-sr-reesyd] from

the {memeranda-eor] records of a business {as defined in supdivision

(13) of this rule)} of a record of an asserted act, [eveas-er]

condition [5] or event, to prove the non-cccurrence of the gct or
event, or the non-existence of the conditicn, if the Judge finds
that:

{8) It was the regular course of that business to make lgueh

memeranda] records of all such acts, [evemts-ex] conditions or < !
e —————— e P

events, at or near the time [4hereof-ewr-within-a-weasensbile-iine

thevenfier] of the act, condition or event, and to preserve them;

and :

{b) The sources of information and method end time of preparation;

of the records of that business are such ags to indicate the trusi-

worthiness of the records.

COMMENT

This exception has been recast to meke it psrallel to subdivision
(13). With the safeguards provided the evidence i believed ta be both.
relevant and trustworthy. |

Evidence of this nature is probably now admissible in Califeyniae; but
it is not clear whether it is admitted under an exgeption to th¢ hearsay
rule or as direct evidence inaspuch as such evidenge does not concern an
extrajudiciael statement but rather the absence of ane and the inferepces
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Rule 63(14)
to be drawn therefrom.

Under Rule 62, it is likely that such evidence would Wi b« re-
garded as hearsay. However, the Commissioners on Uniform State Law}
suggest and the Commission believes that it is desirable to regove &py
doubt on the mdmissibility of such evidence by the enactment off gube

division (14).
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Rule 63{15}

Subdivision (15): Reports of Public Officers :sugd Emplovess.

(15) Subject to Rule 64, statements of fac% contained

in a written report [s-ex-findirgs-sf-£aet] madae by a public

[effieial] officer or emplovee of the United Stathes or by a

public officer or emplovee of a state or territory of the

United States, if the judge finds that the making #hersof
was within the scope of the duty of such [eff&e&al]ﬂi‘_ﬁ-_c_gr_‘

or employee and that it was his duty to:

(a) [t8] Perform the act reported; [5] or

(b) [se] Observe the act, condition or event reported:
(5]

{c} (se] Investigate the facts concerning the act,
condition or event. [and-se-make-$indinge-er-dpaw-eoRelusi 'Be

based-on-sueh-investigationss |

COMMENT

Subdivision {15) states a broader exception to the hearsay gule
for reports of public officers and employses than does its exisﬁi’g
counterpart, Section 1920 of the Code of Qvil Procedure whpich Iis q,imited
to "entries in public or other official bjoka or records.” The Ccﬁr
mission believes that an adequate safeguaml off the trustworghinecs gf the
statements made sdmissible is found in the fae} that reports sade ;ﬁ. the
performance of officisl duty or employment pod likely to be carefull$

and accurately prepared.
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Rule 63(15)

Revised subdivision (15) states a narrower rule of admisgibility
than does URE 63(15) in that it admits only statements of facs con~
tained in official reports and does not extend to the author'; f4ndings

of fact or conclusions.




Rule 63{16)

Subdivision {16): Reports Reguired to be Filed in P olig
Dffice,

(16) [Bubjees-~teo-Rute-b4] /ritings made by persong other

than public officers or employees as a record, report cp

finding of fact, if the judge finds that;

{a) The maker was authorized by a stetute of the United

States or of a state or territory of the United $tates to

perform, to the exclusion of persons not so authorized, the
functions reflected in the writing, and was raquifed by statute
to file in a degignated public office a wriiten report of
specified matters relating to the performance q@f swech functions;
[+] and

{b) The writing was made and filed 23 so required by the
statute. [#]
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Rule §3(16)

COMMENT

This exception relates to such official reports filed by ;a'iwte
persons as birth, marriage and death certificates filed by dc,:‘t._ors,
ministers and undertakers, all of which are now admissible in %i-ie State
under various special statutes. Although these speaclal statut:s will
continue in effect under Rule 634, subdivision (16} would apply té* these
and to any other similarly prepared and filed repopts which may ia
authorized by law. The nature of such reports provides, the Comm: s#§on
believes, a sufficlent guarantee of thelr accuracy gnd hence t:ust'..lalrhhiness
to warrant an exception to the hearsay rule to corer them. ‘

The Commission declined to incorporatz in sybdivision {16) a crass
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63(16)

reference to URE 64, which provides that evidence to which it relates
will be received only if the proponent has delivered a copy # it to

each adverse party a reasonasble time before triml unless the Judge finds
that such adverse party has not been unfairly surprised by the failure to
deliver such copy. The Commission believes that in light of the avail-
ability of modernm discovery procedures, which provide the adverse parties
adequate opportunity to protect themselves againat surprise, there is no
Justification for requiring the proponent of evidence admissible under
subdivision (16) to deliver copies of it to the o*her parties when no
such requirement of pretrial disclosure now exis®s as to thiy king of
evidence or, for that matter, to other documentary evidence. Moreover,
evidence admissible under subdivision (16} will e useful to 3mpeach a
witness only if the witness has no previous notice that the proponent

of the impeaching evidence plans to use it at the §rial.
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Rule 63(17)

Subdivision {17): Content of Official Record.

(17) [Sabﬁeet-té-Rdle—é#,] {a) If meeting the require-
ments of authentication under Rule 68, to prove the content
of the record, a writing purporting to be a copy of an official
record or of an entry therein. {y]

(b) If meeting the requirements of authentication under
Rule 69, to prove the absence of a record in a specified
office, a writing made by the official custodian of the official
records of the office, reciting diligent search and failure to

find such record. {3]

COMMERT

Paragraph (a) makes it possible to prove the content of an officiel
record or of an entry therein by hearsay evidence in the Fform of a
writing purporting to be a copy of the record or entry, prgvided the
copy meets the requirements of authentlication under Rule Sﬁﬂ It should
be noted that parsgraph (a) does not make the official, recogpfl or entry
itself admissible; warrent for its admlssion must be found ig seme other
exception to the hearsay rule,

Paragraph (b) makes it possible to prove %he absence of agrecord
in an office by hearsay evidence in the form of & writing from fge
official custodian thereof stating that no suct recgrd has been flound
after a dlligent search, provided the writing n2ets the requiremerngs

of asuthentication under Rule 69,
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63(17)
Both exceptions are Justified by the likelihood that such statements
made by cushodians of official records sre highly likely tg be sccugate
and by the necessity of providing a simple and inexpensive methnd of
proving such facts.
The resson for the omission of the URE cross reference to Rule 64

is the same as that given in the Commission's comment on subdivision {16).
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Rule 63(18)

Subdivision {18): Certificate of Marriage.

(18) [Subjeeb-bo-Rule-bhy-eersificntes] A certificate
that the maker thereof performed a marriage ceremony, to
prove the truth of the recitals thereof, if the judge find:
that:

{a} The maker of the certificate was, at the time and
place certified as the time and place of the marriage, [was]
authorized by law to perform marriage ceremoniesi [7] and

(b} The certificate was issued at that time or within a

reasonable time thereafter. [§]

COMMENT

This exception is broader than exlsting Caiifernie law, which Is
found in Sections 1919a ard 1919b of the Code of Ciyil FProcedure., These
pectlons are limited to church records and hence, as wetpacts marriages,
10 those performed by elergymen. Moreover, they establish an elaborsate
and detailed authentication procedure whereas certifiecstes made
edmissible by subdivision {18) need only meet the genegal ﬁuthentica‘bion
requirement of Rule 67 that "Authentication may be by eswridence sufficlemt
to sustain & finding of . . . authenticity. . . "

It seeme unlikely that this excepiion would be utilized in many
cases both because it will be easier to prove a marriage Py the official
record thereof under subdivision (16) or a copy thereof ugler subdivision

(17) and because such evidence is llkely to hava greater wight with the
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Jury. The Commission believes, however, that where the celelvant's
certificate is offered it should be admissible, The fact th- i the
certificate must be one made by a person suthorized by law te perferm
merrieges and that it must meet the euthentication requirement of
Rule 67 provides sufficient guarantees of its trustworthiness iq warrant
this exception to the hesarsay rule.

The reason for the cmission of the URE cross reference to Rule 6L

i5 the same as that given in the Commission's comment on subdivisien (16).




Rule 63(1%})

in Property.

(19) [Subject-to-Rute-64] The official record .f a
document purporting to establish or affect an intere:t in
property, to prove the content of the original record
document and its execution and delivery by each persor 1
whom it purports to have been executed, if the judge i n s
that;

(a} The record is in fact a record of an offige of a
state or nation or of any governmental subdivision therenfy
Ly] and

{b} An applicable statute authorized suddy a dosument

to be recorded in that office., [}

COMMENT

This exception largely restates existiyy California la‘ as fownd
in Section 1951 of the Code of Civil Proced 'v: (documante reigting ta
real property) and Section 2963 of the Clvil » ode (chattel mcsgages}.

The reason for the cmission of the URE -¥ iss reference to gule &k

is the same as that given in the Commission': oument te subdivielon (16).
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Rule 63(20,
Subdivigsion {20}: Judgment of Previous Conviction.

{20} Evidence of a final judgment adjudging a person

guilty of a felony, to prove, against such person, anr7 fact

essential to sustain the judgment unless such fact i:s

admittad. ([#]

COMMENT

This exception has no counterpart in owr presant lew. The Corm Ission
believes that it is a justifieble innovation, however, inasmuch .4 the
facts established by the Judgment were either (1) o'mitied in the prior
proceeding or (2) established beyond a reasonable dabt in the min§ of
the trier of fact in & proceeding in which the persin againet whom the
evidence is now offered had an opportunity to evosgeeckamine witnesses
and otherwise dispute the- facts established by &he [ Wgment.

Revised subdivision {20) is of more limited sco; @ than URE 63(20).

The evidence is admlssible only against a persom who s sdjudged gullty

of a felony in the prior proceeding, not agains otiaers. DMoreover, &

perty may relieve himself of any prejudice which might ®rise from the proof of
his prior felony conviction by admltting the faals sought to be established

by the judgment.
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Rule 63(2%1)

Subdivision {21): Judgment Against Persons Entitled to

Indemnity.

(21) To prove the wrong of the adverse party and the
amount of damages sustained by the judgment creditor, evidence
of a final judgment if;

{a} Offered by a judgment debtor in &n action gr proceed-
ing in which he sesks to recover partial or total indemnity
or exoneration for money paid or liability incurred by Rim
because of the . judgment; and [y-prewided]

{b} The judge finds that the judsmens was rendered for
damages sustained by the judgment creditor &5 a result ¢f

the wrong of the adverse party to the prasent action or pros

ceeding. [41]

COMMENT

This exception restates in substance a princlple of existing
California law as found in Section 2778(6) of the Jivil Code. The
evidence here made admissible is not, of course, minclusive as between
the parties involved but may under Section 1963{17Y} of the Code of Civil
Procedure create a disputable presumption that e +udgment correctly
determined or set forth the rights of the judgmenu & sbtor and Judgrient

creditor, which presumption may be controverted W obther evidemce,
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Subdivision (22}: Judgment Determining Public Int:p23st

in Land.

{22) To prove any fact which was essential to the judgment,
evidence of a final judgment determining the intepast or lack
of interest of the public or of a state or nation a ,%vern-
mental subdivision thereof in land, if offered by a pas‘ty in

an action or proceeding in which any such fact or smci Taterest

or lack of interest is a material matter., {[%]

COMMENT

URE 63{22) creates a new exception to the heevrsay rule inepfer as
the law of this State is concerned. However, the exception is #uprorted
by the case law of some jurisdictions. It ie of very limited scqgpe and
is justified becmuse litigation relating to $he public domaia is §ikeldy

to be conducted and decided with unhusual care.
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Rule 63{23}

Subdivision {23): Statement Concerning Onefs Qwn F. ily

(23) If the judpe finds that the declarant is taavailable

as a witness, a statement of a matter concerning a deularant's

own birth, marriage, divorce, legitimacy, relationship by
blood or marriage, race-ancestry or other similayr fact % his
family history, even though the declarant had no means o
acquiring personal knowledge of the matter declared, [#£])
unitess the judge finds that the declarant [ia-unavailab&e-;-}

made the statement at a time when there was an exfsting

controversy over the precise peint to which the statement reylers

and the statement was made under such circumstancea that Eﬁglr

declarant had motive or reason to sxceed or fall shart of %iv

truth.

COMMENT

As drafted URE 63(23) restates in substance existing Californie law
ag found in Section 1870(4) of the Code of Civil Frocedure except that
Section 1870(4) requires that the declarant be dead whereas unavailebiliiy
of the declarant for any of the reasons specified in Rule 62 makes the
statement admissible under URE 63(23).

The Comuiission has amended URE 63(23) to prgv’ ie that a statement to
whichit spplies is not admlssible if the court finf€s that whea the

statement was mede there was an existing controverty over the precilse
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63/23)
point to which the statement refers and the statement was mad:z: under
such circumstances that the declarant had & motive to exceed .r fall
short of the truth. In such circumstances, the Commission believes,
there is simply not a sufficient guarantee of the trustworthlness of

the extrajudicisl statement to warrant its introduction into evidence.

565~




Rule 63(2i1

Subdivision {R4): Statement Concerning Family His jorr. of

Another.

(24) Unless the judge finds that the declarant agge the

statement at a time when there was an existing contiQ ersy

over the precise point to which the statement refer: a.d

the statement was made under such circumstances that th.

declarant had motive or reason to exceed or fall short o

the truth, a statement concerning the birth, marriage, di'-orce,

death, legitimacy, race-ancestry, relationship by blosd v
marriage or other similar fact of the family history o7 a

person other than the declarant if the jucge finds that the

declarant is unavailable as a witness and finds that:

(a) [£inds-thas] The declarant was :*elated to the other
by blood or marriage; or

(b} [finde-that-he] The declarant wf.s otherwise so

intimately associated with the other's fam!ly as to be likely
to have accurate information concerning tiw matter declared
[5] and made the statement (i) as upon in’ermation received
from the other or from a person related by i lood or marriage
to the other [3] or {ii} as upon repute ir the other’s
family. [,-and-%b}-£ind§-ﬁhat-the-deelapagt—is-unauailablg

as-a-Wwitnesss |
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COMMENT

As drafted URE 63(2k)(a) restates in substance existirg le.jfornia
law as found in Section 1870{4) of the Code of Civil Procedir excape
that under the latter the statement is admissible only if tha decle.ant
is dead vhereas under the former unavailadility for any of the r:asQns
specified in Rule 62 is sufficient.

URE 63(24)(b) is new to California lew butc the Commissiom be  e'es
that it is a sound extension of the present law to cover a situatin}
that is within its basic rationale - i.e., t0 2 situation vhere th:
declarant was a family housekeeper or doctor or so close a frig .4 &s
to be "one of the family" for purposes of befng indluded 2y the i‘t.#.l,r
in discussions of its history.

Here again, and for the seme reason given in its Comdent o &ub-
division (23), the Commfssion has added langi@ge wigch will pgrmi® the
trial judge to refuse to admit a declaration pf thig kind'wheji it ns
made under such circumstances that there is n§t an e¢deqriate gu*rantef of

its trustworthiness.
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Rule 63(25}_

Subdivision (25): Statement Concerning Family History "ased

on Statement of Another Declarant.

[ 425}--A-stetement-of-a-destarans-that-a-ssabenn:t
admisstble~-under~exoepbionn-ti3-or-{ 24 }-of-thisg~rule-was
maée-hy-anethep-éeelayaa$,-e££eéeé—as-tending-te—ﬁreve-%he
tPuth-of-bho~matter-deotaped-by-both-destarantsy-if-5hn

judge-finds-that-both-desiaranbs-are-unavailable-as-wibtnassest |

COMMENT

The Commission does not recommend the adoption of URE 63(25).
This exception would make it possible %o prove Ly the hearsay statement
of one declarant that another declarant made a hearsay statement where
the first statement made falls under subdivision (23) or (24) of Rule
63 but the second statement does not fall under any of the recognized
exceptions to the hearsay rule., The Commissicwk can see no justificetion
for thus forging a two-link chain of hearsay Just because the first
hearsay fdeclaration would have been admissible $f it could have been
shown by competent evidence to have been made. There is nothing to

guarantee the trustyworthiness of the second hefreay statement,
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Rule 62({267

-

Subdirision (26): Reputation in Family Concerniny Tamily

History.,

(26) Evidence of reputation among members of o family,
ifg,

{a) The reputation concerns the birth, marriag:® divorce,
dath, legitimacy, race-ancestry or other fact of the "amily
history of a member of the family by blood or marriage, &nd

{b} The evidence consists of (i) a witness testif:ing

to his knowledge of such reputaticn or (&i) sueh evidengs

as entries in family bibles or otier, familv books or chepts,
*

engravings on rings, familyvy portriits or sngravings on UIAs,

crypts or tombstones.

COMMENT

Subdivision (26) restates in substance the ex§sting California
law, which is found in subdivision (11) f Section ,.870 of the Cede
of Civil Procedure, except that Section 1870{11) regmires that tha
family reputation in question have existed "previous o ‘the controversy."
The Commission does not believe that this qualificativin nepd be made
a part of subdivision {26) because it ir unlikely that a femily
reputation on s matter of pedigree would be influenced by thg existence
of a controversy even though the declarestion of an indiffidua} member of
the family, covered in subdivisions {23) and {24), might %e.

Paragraph (b} mekes explicit the kinds of evidence bat ege covered by

URE 63 (26). 1In doing so it restates existing Jaw in subdjfanes.
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Rule 63727}

Subdivision (27): Community Reputation Concerning Bowndiriec,

General History and Family History.

(27} Evidence of reputation in a community as te ¢ ng to
prove the truth of the matter reputed, if [-{fa}-] the i putatixn
concerns;

{a) Boundaries of, or customs affecting, land in %2
community [ 5 ] and the judge finds that the reputationg if
any, arose before controversy. [y-ew]

(b} [she-vepusabien-eemesrrs] An event of general Nistory
of the community or of the state or usation of wiich the cgmmunity
is a part [5] and the judge finds that the event was of ligportance
to the community, [s-e»]

(c) [bhe-peputation-eeneerns ] Vhe date or fact of birgh,

marriage, divorce [5] or death [;-legiitimaeyy;-redisienship-ty
blioed-er-marriages-sp-race-anesstry ] of a person resident in
the community at the time of the reputation, [;-er-ssme-ether
cimitoar~faob-ef-hins-faniliy-higtery-oit-af-hig-personal~atatus
er-oenditien-which-the-judga-£finda-1r:kody-bo-have-beeon-the

subjest-ef-a-raligble-reputatien~-:n-Hhat-comfunitys |

COMMENT
Parasgraph (a) restates in substance thie existipg Celifornia lsw
as found in subdivislon (11) of Secticn 10 of the Code of Civil

Procedure.
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Rule 63(7)
Paragraph (b) is & wider rule of admissibility tnen Califcmia's

present rule, as found in subdivision (11} of Section 1870 whic.: provides
in relevant part that proof may be made of "common reputation =2 isting
previously to the controversy, respecting facts of a pubiic or g:eral
interest more than thirty years old." The 30-year limitetion '8
essentially arbitrary. The importent Question would seem to be wiether
a community reputation on the matter involved exists; its age wovl: appear
to go more to its venerability than to its truth. Nor does the Ciwgission
believe that it is necessary to include in paragraph (b) the gualigisation
that the reputation existed previous to the controversy. It is uniglely
that a community reputation respecting an event of general history ug 1@

be influenced by the existence of a controversy.

Paragraph (c} restates what has been held to be the law of
California under Code of Civil Procedure Section 1963(30) imsofar as
proof of the fact of marriage is concerned. However, this paragreph has
no counterpart in California law insofar as proof oi other facts relating
to pedigree is concerned, proof of such facts by rejutation now ceing
limited to reputation in the family. The Commission believes that paragraphk
{¢c) as proposed by the Commissioners on Uniform State laws iz toco broad in
that it might be construed in particular cases to pyrmit proof ¢f vhat is
espentially idle neighborhood gossip relating to sud ratters as l:gitimacy
and race ancestry. Accordingly, the Commission hag | ‘mited thds p.ragraph
to proof by community reputation of the date or fart .f birth, marriege,

divorce or death.
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Rula 63(28)

Subdivision {28): Reputation as to Character.

(28) If a person's character or a trait of a person's

character at a specified time is material, evidence of his

general reputation with reference thereto at a relevani time

in the community in which he then resided or in a group with

which he then habitually associated, to prove the truth of

the matter reputed. [#]

COMMENT

Subdivision {28) restates existing California law in wibstance.
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Rule 63(29)

Subdivision (29): Recitals in Documents Affecting Proper ;ys

Ancient Documents.

{29) Subiect to Rule 64, evidence of a statement re.evant

to a material matter, contained ing

{a) A deed of conveyance or a will or other [deeanent]
writing purporting to affect an interest in property, cffered
as tending to prove the truth of the matter stated, if the
judge finds that the matter stated would be relevant upor &an
issue as to an interest in the property [y] and that the
dealings with the property since the statement was made have
not been inconsiatent with the truth of the statement. [;]

(b) A writing more than 30 years old when the statement

hes been since generally acted upon as true bv persons having

an interest in the matter, if the statement would have been

admisgible if wmade by the writer while testifving

COMMENT

Paragraph (a) goes beyond existing California law, as found in
subdivision (34} of Section 1963 of the Code of Civil Procedure, in that
the latter, which applies to ancient documents generally, conlitions
admissiblility on the document's being more tlan 30 yeers old. The Commission
believes that there is sufficient likelihood thae the statements made in
8 disposltive document will be true to warranl tue admissibility af such
documents without regard to their age.

Paragraph (b) restates in substance exilsting Caiiforsis law as found
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Rule 63(29)

in subdivision (34) of Section 1963 of the Code of Civil Procedures as

it hes been interpreted by cur courts. This excepticn to the healsay
rule .5 based primarily on the sheer necessity of reiying on auch
evideace since the declarant is likely to be dead or to have forgotten
the facts stated in the writing. The requirement tkat the wri.ing has,
for at least 30 yeafs, been generally acted upon 5 true by pezsons
having an interest in the matter is some guarantec ¢ ® its trustworthiness.
Moreover, the Commission is not aware of any dissat# «faction on the part
of the bench or bar with Section 1963(3h4).

Subdivision (29) of Rule 63 is made subject tc ¥ale 64, thus
requiring that the party intending to rely on a d>umwpt or other writing
felling within this exception deliver a copy of the igeument or other
writing to the other parties within a reascnable time tefore trial.
Copies of such documents or writings will not {n many c?mes be available
from other sources. Moreover, substantial time mey be ri guired to
investigate their suthenticity, particularly as resPeﬂts'n;itings

admissible under paragraph (b).
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Rule 63(30)

Subdivision (30): Commercial Lists and the Like.

(30) Bvidence of statements of matters of interesh to
persons engaged in an occupation contained in a list, r..gister,
periodical [3] or other published compilation to prove the
truth of any relevant matter so stated if the judgs finc3 that
the compilation is published for use by persons engagec in

that cccupation and is generally used and relied upon by them. [

COMMENT

Sutdivision (3C) has ao counterpart in tle Califcrnis statutes.
Eowever, there Lasg been scme indicaticn in judicdial decisions that this
exception may exist in California.

The Commission reccumends subdivision (30) because the use of such
pubiications at the trisl will greatly simplify and thus expedite the proof
of the metters contained in them. The frustworthiness of such publications
is adequately guaranteed by the fact that, being or oared “or the use of
a trade or uprofession, they rust be made with great ecare anl accuracy to

induce its members to purchase them.
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Rule 53{(31)

Subdivision (31): Learned Treatises.

(31) {A-published-tPestises-periodical-on-pampka-ea-a
subjeeb-ef-hisbesv;-soicnee-op~art-bo-prove-the~-Epusl - af-a
rabber-stabed~-thepein-if-the-judge-takes~Jjudietat~-notiug,; 63
aﬂi%ﬁess-eﬁee=%—za— the-pubjeeb-testifiesy;-Shat-bhe--treckgey
periodi eeé-ap—namg let-ic-a-religble~authoritr-ia-the-c diesse )

Histcrics) works, books of science or art, and pub.ishzd maps or

charts, when made by persons indifferent behtween the pgrhies

|- L N

to _prove facts of gensral notoriety and intrest.

COMMENT

Revised subdivision (31) consists of the langu@ge of Section 1936 ef
the Code of Civil Procedure as modified in form onls to conform tn the
general format of the hearsay statute recommended ;v the Cormnission.

The admissibility of published treatises, veriwdicals, psmpklets end
the like has long been a subject of considerable cutirovers) in.this State,
much of it centered upon the desirability of permi-#ing excerpts from
medical treatises to be read into evidence. The 37ate Bar hes made =t least
one sp2ciz2l study of this subject. The Commission pglisves that this malter
is boia ton complicated and too controversial to he wisolvel iu connaction
with cousiCering the adcption of the Uniform Rules of Eic2.c2. Hence 1t
pronos2s cimply to codify existing law but with the ~¢ec e datioa that the
Leglslature cell for a itiorough study of the subjecc b,* ... oproropricte

agency in itka future.
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Rute 67.3°)

Subdivision (32): Fvidence Admissible Under Other Laws.

(32) Hearsay evidence declared to be admissible by any othsr 1w

of this State.
COMMENT

There are many statutes in the California codes taat orovide for
the admission of various types of hearsay evidence. §ibdivision {32)
will meke it clear that hearsay evidence which is admiysible under ay
other statute will continue to be admissible.

o comparable exception is included in URE Rule 63 recguse URE
Rules 62-66 purport to provide a complete system goverrdl.f the admissian

and exclusion of hearsay evidence.
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Rile 63A
RULE 63A. SAVINGS CLAUSE.

63A. Where hearsay evidence is declared to be admissible by any lav

of thig State, nothing in Rule 63 shall be construed to repeel sugh law.

COMMENT

No comparable provision is included in the URE, but the Comi.'ston
has inserted this provision to make it clear that the Rule 63 exceyiioms
and the existing code provisions authorizing the admission of hearsay
evidence are to be treated as cumulative. The proponept of hearsay
evidence may Justify its introduction upon the basis of a URE exception
or an exlsting code provision or both.

Scme of the existing statutes providing for the admission of hearsay
evidence will, of course, be repealed w.en the URE is enggted. The
Commission hereinafter recommends the pepeal of all presrplt code provisions
which are general hearsay exceptions apd which are eithes® g,nconsistent
with or substantially coextensive with the Rule 63 counsarpagts of such
provisions. The statutes that will not 'b; regealed when tha UREf is
enacted are, for the most part, narrowly drawg statutes whch nske B
particular type of hearsay evidence admissiblgd under specif#cal!.y
limited circumstances. It 1s neither degirable nor fea.siblel;. Yo Bepeal
these statutes. Rule 63A will make it glear timt these statutyg efe not

impliedly repealed by Rule 63.
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‘6k)
RULE 6%. DISCRETION OF JUDGE UNDER CERTAIN EXCEPTION! TO
EXCLUDE EVIDENCE

Rule 64. Any writing admissible under [exeeptier ]
subdivision (15) (54316};-{17}5~{38}5-and~{29}] or (29} of
Rule 63 shall be received only if the party offering sach

writing has delivered a copy of it, or so much thereof as
may relate to the controversy, to each adverse party a
reasonable time before trial unless the judge finds that
such édverse party has not been unfairly surprised by thw

failure to deliver such copy.

COMMENT

This requirement seams easonable as applied tc Rule 63 (15) and ‘% }.

The reason for the Comrdssion’s deletion of the refarence to excep. ¢%s8
(16), (17), (18) and (19) iz Rule 64 as drafted by the Commissioners on
Uniform State laws is steted in the Compission's ccimment fofllowing Rule 63{€).
The reason for the additim of a cross reference to Rule 63 {29} is stated -3
the Comeission's comment thereto.

The Commission has fentatively concluded that, when the Uriiform Rules
are prepared in till forir, 2 provislon should bLe ineluded irn the b1l tc
make 1t clear that the sdoption of Rule &4 is not i@tended to have any

effect on the discovery lezislation enacted in talitornia in 1957.
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(%)
{34)

RULE 65. CREDIBILITY OF DECLARANT

Rule 65. Evidence of a statement or other conduct by a

declarant inconsistent with a statement of such declarant

received in evidence under an exception to Rile 63 [5] is
admissible for the purpose of discrediting the declarant,
though he had no opportunity to deny or explain such

inconsistent statement or other conduct. Any other evidence

tending to impair or support the credibility of the declarant
is admissible if it would have been admissible had the

declarant been a witness.

0
£
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COMMERT

This rule deals with the impeachment of one whose hearsay statement
is in evidence as distinguished from the impeachment of a witn::s wio has
testified. Under existing California law, a witness may he impeached by
a prior inconsistent statement only if a proper foundation is laid by
caliing his attention to the statement and permitting him first to explain
it., URE Rule 65 makes it umnecessary to lay such a foundation to impesch
8 hearsay declarant.

Although generslly in accord with California law, Rule 65 would
permit the use of some evidence that cannot pmow be uged to lmpeach a
hearsay declarant. Our decisions indicate that when Hestimony given by
a witnegs at a former trial is read into evidence at & subsequent trial
because the witness is not then availadle, a party who had the opportunity
to lay the necessary foundation to impeach the witness gt the first trial may
impeach the witness at the second trial only if the impd&pcher cen show that
he had no knowledge of the impeaching evidence at the tige of the first
trial. The Commission belleves, however, that even where the impeacher
had knowledge of the impeaching evidence at the time of tha first trial
the trier of fact at the secomd trial shouwld be allowed to ¢onsider the
impeaching evidence. Accordingly, since the witness is unavaflable at
the time his former testimony is read in evidence, a foundatlon cannot
be lajid and must necessarily be dispensed wiill.

No California case has been found which .leals with the problem of whether
s foundation 1s required when the heagpsay dec’prant is avaeilable as a witness
at the trial, The Commission belleves that no foundation for impeachment
should be required in this case. The party e gcting to use the hegrsay of
such & declarant should have the bur@en of colling him to explain or deny

any alleged inconsistencies that tepd to impea:h hinm.
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{34) ' Rule 68

RULE 66. MULTIPLE HEARSAY.

Rule 66. A statement within the scope of an exception
to Rule 63 [shalij”ig not [be] inadmissible on the ground
that it includes a statement made by another declarant and
is offered to prove the truth of the included statement if
such included statement itself meets the requirements of an

exception.,

COMMENT

This rule would make 1t possible to prove by the hearsay statemend of
one declarant that encther declerant made s hearsay sitatement where each of
the statements falls within an exception to Rule 63. The Commission is net
aware of any Californis case where this limited use of "double hearsay”
evidence has been considered, But since each statement must fall within
an exception to the hearsay yule there is a sufficient guarantee of the
trustworthiness of both stagements to justify this rmodest qualification
of the hearsay rule.

This rule may, on occasion, be applied more than once so that "multiple
hearsay” may be admitted. For instance, evidence ¢f former testimony is
admissible under Rule 63(3). The evidence of sucl, former testimony may be
in the form of the reporter's official report, whiﬁh is admissible uynder Rule
63(15). A properly authentigated copy of the rejurt would be admissible under
Rule 63(17). ZEven though "tgiple hearsay" is here involved, the Commission
believes that there is a sufficlent guarantee of the trustworthlness of each
statement, for each statemerf must fall within a1 sxception to the hearsay
ruie.
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ADJUSTMENTS AND REPEALS OF EXISTING STATUTES

Scattered through the various codes are a number of steiutes relatiyg
to hearsay evidence. Some of these statutes deal with the piollem of
hearsay generally, while others deal with the admissibility a:d proof of
certain specific documents and records or with a specific type ®f hesrsay
in particular situations. The Commissicn has carefully studied these
statutes in the light of the Commission's tentative recommendatign
concerning Article VIII (Hearsay Evidence} of the ‘Uniform Rules of Evidence.

The Commission tentatively recommends the repeal of those colfg pro-
vislons that set forth general exceptions to the hearsay rule whidj are
incongistent with or substantially coextensive with the exceptions .
provided in subdivision (1) through (31) of Rgle 63 as revised by tlw
Commission. The Commission, however, does nct recommend the repesl of
the numerous provisions dealing with a particylar type of hearssy evicence
in ppecific situstlions. These provisions are too numercus and too enmeshed
with the varicus aets of which they are a part to meke specific repeal a
desirable or feasible venture. Moreover, many of these provisionsg were
enacted for reasons of public policy germane to the acts of which thay are
& pert and not for considerations relating divectly to the law of evidence.
For example, the provisicns of Section 2924 of the Civil Code, which
mekes the recitalz in deeds executed pursuanﬁ_ to 8 power of sale prims
facie evidence of compliance with certain preeedurel requirements
and conclusive evidence thereof in favor of I.ana fide purchasers, are
to further & policy of protecting titles to property acquired pursuant

to such deeds. The Commissicn has not consicergl these policiles in its
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study of the Hearsay Article of the Uniform Rules of Evidence, Yor thdse
policies are not germane to a study to determine what hearsay is
sufficiently trustworthy to have value as evidence. Therefors, the
Comulssion does not recommend any change in these statutes; amd, to
remove any doubt as to their continued validity, the Commission has
nereinbefore recommended the addition of provisions to the Uniferm Rules
of Evidence to make it clear that other laws authoﬁzing the afdmission of
hearsey evidence which are not repealed will have continued valiiity.
Set forth below is a list of the statutes whigh, in the opigiop of
the Commission, should be revised or repealed. The reason far the
suggested revision or repeal is glven after each seyion or group ai
sections.l References in such reasons ‘to the I.hlifoi‘.i Rules of Evidence

areé to the Uniform Rules as revised by the Cogmiassian.

1 A number of the sections listed below refer o the "deglaration, act
or omission" of a person in defining an except§on to the hearsay rule.
The superseding provisions of the Uniform Rulef of Evideiee refer only
to a "statement.”" Rule 62 defines a "statemenis” as a fieclaration or
assertive conduct, that is, conduct intended byt fhe declagegst as a
substitute for words. Rule 63 in stating the hexrsay rulq yrovides only
that "statements" offered to prove the truth of* the mater asserted are
hearsay and inadmissible. Hence, insofar as these sections >f the Code
of Civil Procedure refer to nonassertive condugh® »r to staielients which
are themselves material vhether or not true, Tlw¥se sectigna are no longer
necessary for evidence of such facts is not heagpeey evidemce under the
Uniform Rules. .
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Code of Civil Procedurs

Cection 1848, This section should be repealed. It deals with the

extent to vhich out-of-court declaraticns, acts or omissions may nz used
to the prejudice of a party, and this is covered by the opening paragraph
of Rule 63 and the numerous exceptions theretc.

Section 1849, This section will be superseded and should be repealed.

If a predecessor in interest of a party is unavallable as & witness, his
declarations against interest in regard to his title are admissible under
Rule 63(10). If the declarant is available as a witness, he may be calied
and asked about the subject matter of the declar,tion; and if he testifies
inconsistently, the prior statement may then be ghown under Rule 63(1)(a)

to prove the truth of *tl.c matter stated.

Section 1850, This section should be repeeled. 26 is superseded

by Rule 63{4) providing an exception to the hear:g)* rula for contemporaneous

and spontaneous declarations.

Section 1851, This section should be repealed, It ie superseded by

the exception stated in Rule 63(9)(e).

Section 1852, 'TMhis section should be repealed. %t is superseded by
the pedigree exceptions contained in subdivisions (23) - (24), 14 and

(27} of Rule 63.

Section 1853. This section should be repesled. I¥ ¥s an imperSpct

statement of the dgclaration ageinst interest exception'ljaﬁ is superscled

by Rule 63(10).
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Section 1870,

Subdivizion 2 should be deleted. It is superseded ¥y the

admissions exception contained in Rule 63{7).

Subdivision 3 should be deleted. It is superseded b= the

admissions exception stated in Rule 63(8)(v:).

Subdivision # should be deleted. The first clause is sugerseded

by the pedigree exception contained in Rule 63(23). The sec ml clause
is superseded by the exception relating to declarations sgain:t .i_a:tterest
contained in Rule 63{10). The third clause is superseded by tiL2 %ying
declaration exception contained in Rule 63(5).

Subdivision 5 should be deleted. The first sentence, rel {'mg

to vicaricus admissions of partners and agents, is auperseded by 1. y
exceptions contained in Rule 63(8){(a) and 53(9.{a). The secohi sen jp.ce,
relating to vicarious admissions of jodat ovmers or joint debtors o
other persons with joint interests, it superse.ed by Rule 63(10) Snsofug
as the statements involved are declarafiions egainst interest and fl:.;_—
declarant is unevailable. If the declarant 1 availsble as a witn2si,
he may be called and asked about the subjecl satter of the statemer :,
and if he testifies Inconsistently, the prior statement may be shown #der
Rule 63{1){a) as evidence of the truth of tle matter stateld. If the
declearant is unavailable and the statement cgmot be classified as a
declaration against interest, the Commission +pes not believe that the
statement is suffielently trustworthy to be n¥roduced as evidence.

Subdivision 6 should be deleted. It ¥ superseded by the .

exception relating to admissions of co-conspigabors conteired in Ruls

63(9}(b).
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Subdivision 7 should be deleted. It is superseded by Fule 53}

i
y

relating to contemporaneous and spontaneous declarations. X

Subdivision 8 should be deleted. It is superseded by subdivisions X\
(2), {2a) and (3) of Rule £3 which relate to former testimony.

Subdivision 11 should be deleted. It is superseded by the

community reputetion exception cemtained in Rule 63(27).

Subdivision 13 should be deleted. It is superseded by the

reputation exceptions contained in Rule 63(26) and Rule 63(27).

Section 1893, This section should be revisad to read:

1893. Every public officer having the gustody of
& public writing, which & citizen has & right to igspect,
is bound to give him, on demand, a cer’ified ecopy of it,
on payment of the legal fees therefor I,-ané-aueh-eegy
is-pdmigeible-as-evidenee~in-1liko.«woseg-cnd-withelike
effeat-as-the-originat-weibing ].
The language deleted ie superseded by the exception pertaining to
copies of official records contained in Rule 63(1%).

Section 1901, This section should be rapeelel. It is superseded by

the exception pertaining to coples of official recnrds eontained in Rule

63(17).
Sections 1905, 1906, 1907, 1918 and 1919, These sections should be

repealed. They are superseded by subdivisioma (15., (17) and {19) of
Rule 63 pertaining to the admissibility of oft{gia} records and copies
thereof.

Section 1920. This section should be rapesalat. It is superseded by

Rule 63(15) and (16) pertaining to statemer+sg i3 o ?ficial records.
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Section 1920a. This section should be repealed. It is superseled Ly

the exception pertaining to copies of officlal records contained in Rule
63(17).

Section 1921. This section should be repealed. It is suprrseded by

the exception pertaining to copies of official records contained in Rule
63(17).

Seosion 1926. This section should be repealed. It is superseded by

the offjsial written report exception conmtained in Rule 63(15).

Segtion 1936. This section should be repealed. It has been jn-
corpora®ed in the Uniform Rules as Rule 63(31).

Section 1946. This section should be repealed. The first suadivision
is superseded by the declaration against interest exception ¢f Rule 63(10);
the s#cond subdivision is superseded by the busiy s recq_,rds. exception
contained in Rule 63{13); and the third subdivieitm is superseded by the
official reporte exception contained in Rule 63(1£).

Section 1947. This section should be repap ed. It ias superseded by

the businese records exception contained in Rulg 63(13).

Section 1951. The last clause of this sect®'xn is superzeded by Rule

63{(19) pertaining to the proof of official recomiy tf documente affecting
interests in real property and should be deleted. ff.'!'t'te= revised geetion
would read as follows:
1951, Evexy instrument conveying or aﬂec{_ing real
property, acknowlledged or proved and certif@d, -48 provided
in the Civil Code, may, together with the ce@:: fbate of
acknowledgment of proof, be read in evidence §: alfz action or

proceeding, withput further proof [s-alsey-ths-. ambgirad-reeerd
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(34) *0/1/50

TEXT OF REVISED ARTICLE VIII OF UNIFCRM RULES OF EVIDENCE

The follcwing is the text of Artlcle VIII of the Uniform Rules of

Evidence as tentatively revised by the Law Revision Commlssion.

VIII. Hearsay Evidence

RULE 62. Definitions. As used in Rules 62 through 66:

(1) "Statement" means not only an oral or writien expression bub
alsoc nen-verbal conduct of a person intended by him as a substitute for
words in expressing the matter stated.

(2) "Declarant" is & person who makes a statement.

(3) "Perceive" mesus acquire knowledge through one's cwn senses.

(4) "Public officer or employee of a state or territory of the
United States" includes:

(2) In this State, an officer or employee of tle State or of any
county, city, district, authority, agency or other political subdivision
of the State.

(b) In other states and in territories of the ¥hited States, an
officer or employee of *my public entity that is sulgtantially eguivalent
to those included under paragraph (a) of this subdirgsion.

(5) "State" includes each of the United 3tates and the District of

Columbia.
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(6) Except as otherwise provided in subdivision (7} of thi. rule,
"unavailable as a witness" includes situstions where the declarant is:

(a) Fxempted on the ground of privilege from testifying conce: ning
the matfer to which his statement is relevant.

(b) Disqualified from testifying to the matter.

{e¢j Dead or unable to testify at the hearing because of physical or
mental fllness.

(4} Absent beyond the jurisdiction of the coart to compel appearance
by its process.

(e) Absent from the hearing and the proponesi cf his statement does
not know and with diligence has been unable to asgiriain his whereabouts.

(7) For the purposes of subdivision {6} of -#iis rule, a declarant is
not unavailable &5 a witness:

(8) If the judge finds that the exemption, ¢{squalificetion, desth,
inability or absence of the declarant is due to (J: the procurement or
wrongdoing of the proponent of his statement for thy jurpose of preventing
the declarant from attending or testifying or (ii) t§2 culpsble act or
neglect of such proponent; or .

(b) If unavailability is claimed becsuse the dqe. zaut is absent beyond
the jurisdiction of the court to compel appearance by it: rrocess and the
Juldge finds that the deposition of the declarant coul§ he ‘e been taken
by the proponent by the exercise cf reasonable (iligewce ard without undue

hardship or expense.

RULE 63. Hearsay Fvidence Exciuded - Recer®ions. Evider-m of a
e e et gt

statement which iz mede other than by a witnes wkile igstifyl. 3 at the
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hearing offered to prove the truth of the matter stated is hearsay
evidence and lnadmisgible except:

(1) When a person is a witness at the hearing, a statement wede by
him, though not made at the hearing, is admissible to prove the truth
of the matter stated if the statement would have been admissible if mage
by him while testifying and the statement:

(a) Is inconsistent with his testimony at the hearing and is offered
in compliance with Rule 22; or

(b) Is offered after evidence of & prior inconsistent statement or
of a recent fabrication by the witness has been recelved and the stataznent
is one made before the alleged'inconsistent gtatement o febrication arnd
is consistent with his testimony &t the hearing; or

{c} Concerns a matter as to which the witnegs has nu present recol-
lection and is a writing which was made at a tine when the facts recorded
in the writing actusily cccurred or at such other time when the facts
recorded in the writlng were fresh in the witness's memory and the writing
was mede (1) by the witness himself or under his direction @ ‘ii} by some
other person for the purpose of recording the witness's statsmert at the
time it was made.

(2) To the extent otherwise admissible usler the law of this State:

(a} Affidavits.

(b) Depositions teken in the action or proce2ding in whicl they
are offered.

(e} Testimony given by a witness at the prelininary examinegion in

the criminal actlon or proceeding in which it is ofTered.
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(d) Testimony given by a witness at a former trisl of tI 2 eriminal
action or proceeding in which it is offered.

{2a) In a civil action or proceeding, testimony of a witiess given
in a former action or proceeding between the same parties or tieir pre-
decessors in interest, relating to the same matter, if the Jjudi{e finds
that the declarant is unavailsble as s witness. As used in thls sub-
division,"former action or proceeding" includes not onmly anoth2r action
or proceeding but also s former hearing or trial of the seme action or
proceeding in which the statement is offered.

(3) Subject fo the same limitetions and objectiors as though the
declarant were testifying in person, testimony given undey oath or
affirmetion as a witness in another action or proceeding conducted by or
under the supevision of a court or other officia’ agency having the
power to determine controversies or testimony teksn by deposition taken
in complisnce with law in such an action or proce:ding, but only if the
Judge finds that the declarant is unavailable ac £ witness at the hearing
and that:

{a) BSuch testimony is offered against a part;” who offered it in
evidence on his own behalf in the other action or p.roceeding or against
the successor in interest of such party; or

(b) In a civil action or proceeding, the isau: is such that the
adverse party in the othar action or proceeding had the right and
opportunity for cross-examination with an interest a3d motive similar
to that which the adverseg party has in the achion op proceeding in which

the testimony is offered; or
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{¢) In a criminsl action or proceeding, the present defendent was
a party to the other action or proceeding and had the right end coprcriunity
for cross-examination with an interest and motive similar to that w¥ich he
has in the action or proceeding in which the testinony is offered e.lcept
thet the testimony given at a preliminery exemination in the ather cgtion
or proceeding is not admissible. |

(k) A stetement:

(a) Which the judge finds was made while the declarant sas perceiving
the event or condition which the statement narrates, describes ag explains; or

{b) Which the judge Tinds (1) purparts to state what the doagarant
perceived relating to an event or conditfon which the statement nexgatis,
describeg or explains and (ii) was made spontaneously while the declarant
was under the stress of a nervous excltement cauged by such pemception.

(5} A statement by & person ungvailable as a witness because of his
death if the judge finds that it was m#de upon the personsl knowledge of
the declarant, under a sense of impending death, voluntarily and in good
Paith snd in the belief that there was no hope of his recovery.

{6} In a criminal action or pgoceeding, as against the defendant,

a previous statement by him relative to the offense charged, unléss the
judge finds pursuant to the procedures set forth in Rule 8 that the
statement was made: |

(a) Under circumstances likdly to ceuse the defendant to meke a
false statement; or

(b} Under such circumstances that 1t is inedrissible under the
Constitution of the United States er the Constitution of this Stete.

(1) Except as provided in gubdivision (6) o this rule, as against
himself, a statement by a persor who l1s a party to th2 action or progeading

in his individual or representatipe capacity.
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{(8) As against & party, a statement:

{a) By a perscn authorized by the party to meke & statemeni gr
statements for him concernlng the subject matier of the statementi; or

(b) OFf which the party with knowledge of the content thereot has,
by words or other conduct, menifested his adoption or his belief it its
truth.

(9) As against s party, a statement which would be admissible §f mede
by the declarant at the hearing if:

(a} The stetement concerned a matter within the scope of an agenay
or partnership or employment of the declarant for the party and was meds
before the termination of such relatiomship; or

(b) The statement is that of a co-comspirator of the party and (i)
the statement was made prior to the termination of tlLe c¢nspiracy and in
furtherance of the common cobject thereof and (ii)} the statement is offwured
after proof by indeperdent evidence of the existence of the conspiracy ind
that the declarant and the party were both parties to tue ¢onspiracy ap tae
time the statement was made; or

{e} In a civil sction or proceeding, one of :he issuea tetween the
pexrty and the proponent of the evidence of the stziement iy a legal liability
of the declarant, and the statement tends to estahlish that Iiability.

(10) If the declarant is not a party to the action or Arogeeding and
is unavailable as a witness and if the judge finds that the decjarant had
sufficient knowledge of the subject, = statement waich the judge finds was
at the time of the statement so far contrary to th: declarant's peguniery
or proprietary interest or so far subjected him to civil or crimina) liability

or sc far rendered invelid a claim by him against fmother or created such
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risk of making him an object of hatred, ridicule or social disa sproval in
the community thet a reasonable man in his position would not W wve made
the statement unless he believed it to be true.

(11) [Deleted]

{12) Unless the judge finds it was mede in bad faith, a statement
of ¢

{a) The declarant's then existing state of mind, emotion or physical
gensation, including statements of intent, plen, motive, design, mental feeling,
rain and bodily health, but not including memory or belief to prove the fact
remembered or believed, when such a mental or physical condition is in issue
or is relevant to prove or explein acts or conduct of the declarant.

(b) The declarant's previous symptoms, pain or rlrsical sensatliom, made
to a physician consulted for ftreatment or for diagnos s with' a view to
treatment, and relevant tc an issue of declarent’s bo ily condition.

{c) 'The declarant that Le has or has not mede & will, or e will of
a perticular purport, or has or has not revoked his w 1Lo.

(13) 4 writing offered a2z a record of an act, oy Wdition or egent if
the custodian or other qualified witness testifies to its icentity amg the
mode of its preparation and if the judge finds that it sas mede in the
regular course of a business, at or near the time of t-e act, condition ¢r
event, and that the sources of information, method and time of preparation
were such as to indicate its trustworthiness. As used in this parsgraph,

"e business' includes every kind of business, professim, cccupation, calling
or operation of institutions, whether carried on for profit or not.

{14) Evidence of the absence from the records of & business (as
defined in subdivision {13) of this rule) of a record of an asserted act,

condition or event, to prove the non-occurrence of tha act or evenk, or $he
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non-existence of the condition, if the judge finds that:

(&) It was the regulay course of that business to make reco.ds of
all such acts, conditions or events, at or near the time of the act,
condition or eveni, and to preserve them; and

{b} The sources of information and method and time of preperab. on
of the records of that business are such as to indicate the trustwor:hiness
of the records.

{15) Subject to Rule &4, statements of fact contiined in a vritten
report made by a public officer or employee of the Ui ed States ¢r ly e
public officer or employee of a state or territory of 1 United States,
if tke judge finds that the making thereof was withir %1 scope of the duly
of such officer or employee and that it was his duty %

(a) Perform the act reported; or

(b} Observe the act, condition or event reported- T

(¢) Investigzate the fachts concerning the act, ccadision or event.

(16) Writings made by persons other than public offf.eirs or employees
a8 a record, report or finding of fact, if the judge finds %1iat:

(a) The maker was authorized by a statute of the Unit=4 States or
of a state or territory of the United States %o perform, to ~hy exclusion
of persons not so authorized, the functions peflected in the writing, and
was required by statute to file in a designe%ed public office = vwitten
report of specified matters relsting to the performaxce of sicin fagctions;
and

{b) The writing was made and filed as s¢ requiyed by thes stabube.

(17) (a) If weeting the requirements of* authentication under Rufge 68,
to prove the content of the record, a writing purpeiting to be a cory -4

an official record or of an entry therein.
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(b) If meeting the requirements of authentication under Rule 69,
to prove the absence of a record in a specified office, a writi:: made by
the officiel custodian of the official records of the offfice, reclting
diligent search and failure to find such record.

(18} A certificate that the meker thereof performed a mar.iage
ceremony, to prove the truth of the recitals therecf, if the judge finds that:

(2} The maker of the certificate was, at the time and place certi-
fied as tne time and place of the marriage, authorized by law to perform
marriage cercmonies; and

(») The certificate was issued at that time or within a reasonable
time thereafter.

(19) The officisl record of a document purporting to establish or
affect an interest in property, to prove the content of the original
recorded document and its execution and delivery by cach person by whom
it purports to bave been executed, if the judge finds that:

(a) The record is in fact a record of an office of & state or nation
or of any govermmental subdivision thereof; and

(p) An spplicable statute authorized such a document to be recorded
in that office.

{20) Evidence of a final judgment adjudging a person guilty of a
felony, to prove, ageinst such person, any fact essential to sustain the
Judgment unless such fact is admitted. |

(21) To prove the wrong of the adverse party and the amount of

damages sustained by the judgment creditor, evidense of a final Judgment if:
(a) Offered by a judgment debtor in an action or proceeding in which
he seeks 1o recover partial or total indemnity or exoneration for money
pald or liability incurred by him because of the Judgment; and
{(b) The judge finds that the judgment was :‘endered for damages sue-
tained by the judgment creditor sas a result of the wrong of the adverse

party to the present action or proceeding.
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(22) To prove any fact which was essential to the judgwm n* evudence
of a final judgment determining the interest or lack of interest o the
public or of a state or nation or governmental subdivision thereof _n land,
if offered by a party in an action or proceeding in which any such fiet or
such interest or lack of interest is a material matier.

(23) If the judge finds that the declarant is unavailable as a
witness, a statement of a matter concerning a declavant’s own birth,
marriage, divoree, legitimacy, relationship by blool or merriage, race-
ancestry or other similar fact of his family history, even though the
declarant had no means of acquiring personal knowlelge of the matter
declared, unless the judge finds that the declarant -sade the statement
at 2 time when there was an existing controversy oves* the vrecise point
to which the statement refers and the statement was mide under such cir-
cumstances that the declarant had motive or reason to exceed or fall short

of the truth.

(24) Unless the judge finds that the declaramt mai'e the stetement
at a time vhen there was an existing controversy over tihy* precise point
to vhich the statement refers and the statement was made -wmder such circum-
stances that the declarant had motive or reason to exceed 3¢ fall ghort of
the truth, a statement concerning the birth, merriege, divoi-ce, death,
legitimacy, race-ancestry, relationship by blocd or marriage P other similar
fact of the famlly history of a person other than the declaran® if the judge
finds that the declerant is unavailable as a witness and finds gpat:

() The declarant was related to the other by blood or merriage; or

(b} The declarant was otherwise so irtimastely asgociated w: 1t} the
other's family as to be likely to have accurste information concernifig the
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matter declared and made the statement (i) as upon information rzceived
from the other or from a person related by blood or marriage to .be cther
or {ii) s upen repute in the other's family.

(25) [Deleted]

() P 4dence of reputation among members of a family, if:

Ct) The rei:utation concerns the birth, marriage, divorce, death,
legitimacy, race-ancestry or cther fact of the family history of a member
of the famil}y by blocd or marrisge; and

(b} '"The evidence consists of (1) a witness test!fying to his knowledge
of such reputation or (ii) such evidence as entries 12 family bibles or
other family boocks or charts, engravings on rings, f¢pily portralts or
engravings on urns, <¢rypts or tombstones.

{27) Evidence of reputation in a community as te1ling to prow: the
truth of the matter reputed, if the reputation goncern::

(a) Bournderies of, or customs affecting, land in "he community and
the judge finds tha® the reputation, if any, arese befoi'e controversy.

(b) An event of general history of the community ¢+ af the state or
nation of which the community is 2 part and the judge .13 13 that the event
was of lmportance to the community.

{c) The dete or fact of birth, marriage, divorce or .eth of & person
resident in the commmity at the time of the reputation.

(28) If a person's character or & trait of a person's rbanacter st a
specified time is material, evidence of his gereral reputaticis wigh refaepence
thereto at a relevant time in the community in #hich he then resided or in a
group with which he then habitually associated, fo prove the trt®th of the

matier reputed,




(29) 8Subject to Rule 64, evidence of a statement relevant to
material matter, contained in:

{a) A deed of conveyance or a wlll or other writing purpsriing to
affect an interest in property, offered as tending to prove the tiutk of
the matter stated, if the judge finds that the matter stated would be
relevant upon an issue as to an interest in the property and that the
dealings with the property since the statement was made have not been
incongistent with the truth of the statement.

{b) A writing more than 30 years old when the statement has bveen
gince generally acted upon as true by persons having an interest in ths
matter, if the statement would have been zdmissible if made by the wriver
while testifying.

(30) Evidence of statements of mattere of inferest to persons gngagea
in an occupaticn contained in a list, register, periocdical or other pyblished
compilation to prove the truth of any relevant matfer so stated if the Jjudge
finds that the compilaticn 1s published for use by persons engaged in that
occupation and is generally used and relied upon by them.

(31) Historical works, books of sclence or art, and published maps
or charts, when made by persons indifferent between the parties, to prove

Tacts of genexal notoriety and interest.

{32} Hearsay cvidence declared to be admissible by any other law of

this State.
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RULE 63A. Savings Clause, Where hearsay evidence 1is decl red to te

atulssible by any law of this State, nothing irn Rule 63 shall be .onstiued

tc repeal such law.

RULE 64. Discretion of Judge under Exceptions to Exclude Evidence,

Any writing admissible under subdivision {15) or (29) of Rule 63 shall be
received only if the party offering such writing has delivered a copy of
it, or so much thereof as may relate to the controversy, to each adverse
party a reasonable time before trial unless the judie €inds thset such
adverse party has not been unfairly surprised by th: failure to deliver

guch copy-

w

RULE 65. Credibility of Declarant. Evidence ¢f a statement or other

conduct by a declarant inconsistent with a statemeni of such declarant
received in evidence umder an exception to Rule 63 is admissible for the
purpose of discrediting the declarant, though he had, nc opportunity to deny
or explain such inconsistent statement or other conduct. Any &ther evidence
tending to impair or support the credibility of the lgclarant ia admissible

if it would have been admissible had the declarant been a witness,

RULE 66. Multiple Hearsay. A statement with tls scope of an grception

to Rule 63 is not inadmissible on the ground that it Iacludes s statgment
made by another declarant and is offered to prove the fruth of the ingluded
statement if such included statement Itself meets tle vequirements of ag

eXception.




