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c Memorandum No. 2(1961) 
1/3/61 

Subject: Study No'. 34(L) - Uniform Rules of Evidence (Privileges 
Article) 

Attached to this memorandum (piIlk pases) are those portions of the 

Uniform Rules of Evidence relating to Privileges that have not yet been 

final.ly acted upon, by the COll!IIission. The following are the remaining 

matters to be considered: 

(1) Rule 25. SELF-INClUMINATION: EXCEPTIONS. All of this rule 

bas been approved as revised by the Commission with the exception of 

Paragraph (10). It should be noted tbn.t Paragraph (10) does not a~ to 

a defendant in a criminal case. This :paragraph is a provision- that relates 

r to cOlllllent on and the effect of the exercise of the privilege against self-

"- incrimination by a party to a civil action or proceeding or by a non-party 

witness in ~ action or proceeding. 

References: Chadbourn Memo on Rules 23-25, pages 59-63 (see also 
footnote 84, pages FN 15-16); 

Chadbourn Memo on Rules 37-40, pages 6-u; 

Memorandum by Commissioner Belvin (Elrnnrrr I, 
attached blue sheets); 

Memorandum by Mr. Gustafson in Response to COIIIII1ssioner 
Selvin's Memorandum (EXHIBIT II, attached green 
sheets)j 

Memorandum by Mr. Gustafson enti t1ed "Memorandum in 
Opposition to Proposed Section 1868.2 of the 
Code of Civil Procedure." (You have this). 

Discussion of Paragraph (10). At its December 1959 meeting the 

Commission directed the staff to revise Rule 25(10) to state the existing 

C law. Paragraph (10), in accordance with this instruction, purports to 
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c 
restate the present law of this state. It has been drafted with the 

assistance of our research consultant, Professor James Chadbourn. 

Two matters seem to be reasonably clear under existing law. 

~, if the defelldant in a .£!!!!~, for example, is called by the 

plaintiff as a witness and the defendant refuses to answer pertinent 

inquiries on the ground of self-incr1m1nation, under the California 

cases an inference adverse to defendant m8lf be drawn from his privilege 

claim because to hold otherwise "wouJ.d be an unjustifiable extension of 

the privilege for a purpose it was never intended to f'ulfill." Fross v. 

Wotton, 3 C.2d 384 (1935). Second, if a non-party witness claims the 

privilege with respect to particular matters at issue in an action or 

proceeding, whether such claim was made before or in such action or 
,,-
~ proceeding, his claim may be shown to impeach the credibility of his 

c 

testilllony in such action or proceeding "since the claim of privilege gives 

rise to an inference bearing upon the credibility of his statement." 

Helson v. SOUthern Pacific Ry. Co., 8 C.2d 61j8 (1937). See also People v. 

K)"nette, 15 C.2d 731 (1940); Keller v. Key System Transit Lines, 129 

C. A.2d 593 (1954); Peop1e v. Irwin, 79 Cal. 494 (1888)(00 inference 

drawn against defendant from refusal. of non-party witness to testU'y at 

crim1MJ trial); People v. Glass, 158 Cal. 650 (191O)(same). Whi1e there 

are no California cases as to whether a prior claim of the privilege by 

a partoc to the civil action or proceeding is to be treated the same as 

a claim of privil.ege in the action or proceeding, there appears to be no 
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ratiollal basis for treating these situations differently and paragraph 

* (10) is drafted accordingly. 

As Commissioner Belvin pOints out in his memorandum attached hereto 

as Exhibit I (blue pages), Calhoun and Sn;yder held that the use of evidence 

of the assertion of the privilege against self-incr1mination by the 

defendant in a cr1mine l case as an indication of guilt and as support for 

a verdict is directly contrary to the intent of the constitutional 

provisions. Although the court went out of its way to overrule K}'nette and 

Wayne -- two cases where evidence of prior exercise of the privilege had 

been admitted for the 11mited purpose of impeaching the defendant -- the 

court did not overrule or cast doubt on the holdings in the civil cases. 

It is true that the court disapproved language in the Keller case -- but 

an examination of that case discloses the following language which is in 

accord With K}'nette and~: "Even in cr1minal cases in this state this 

type of admission is allowed to impeach the credibility of a Witness." SO 

far as the defendant in the Criminal case is concerned, it would appear 

that under Calhoun and Sn;yder, evidence of a prio:::' claim of the privilege 

against self-incrimination by the defendant is not admissible for ~ 

purpose -- neither to draw an inference as to his guilt nor to cast doubt 

*There is no provision in Rule 25 regard~ng comment on the exercise 
of the privilege against self-incrlminaticn by a defendRnt in a crimina) 
case. If such privilege is exerciAed, cnmment may be m~de under Rule 23(3), 
as revised by the Commission, only as to the defendant I s failure to explain 
or dellY by his testimollY &I\Y evidence or facts in the case against him. 
Under Rule 23, the defendant in a Crimina] case has a privilege not to 
testify or to 11mi t his testimollY on direct examination to those matters 
he wishes to discuss. Cross examination of the defendant in a criminal 
case is 11mited under Rule 25(8), as revised by the CoDrnission, to matters 
about which the defendant was examined on direct. 
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upon his credibility. This is not to say, however, that our Supreme Court 

will overrule the Fross and Nelson cases. In the Fross case the court -
distinguished between the party in a civil case and the defendant in a 

crimins' case, s~ing that the privilege was not intended to protect the 

party from civil liability. Nelson relied on~ to extend this to a non

party witness -- ~, a person who was neither the party in a civil case 

nor the defendant in a crimina' case. Insofar as I!;ynette saY no dis-

tinction between a party in a civil case or a non-party witness and the 

defendant in a criminal case, the court was wrong and it has since been 

so demonstrated. 

COIIIIIissioner Selvin has indicated that it is his view that Fross 

and Nelson are no longer the law in California. See EXhibit III, attached 

(yellow pages). 

If paragraph (10) of Rule 25 is approved, the portion of the 

expJ.anaUon relating to paragraph (10) (tol1owing the statement of the 

text of the revised rule) should be examined to determine if it correctly 

states the reason the Commission has adopted this paragraph. 

(2) Rule j7. WAIVER OF PRIVILmE. The Commission has considered 

this rule but has not finally approved it. See attached material for 

revised rule and explanation. If Rule j7 is approved, the explaDation 

of Rule j7 should also be examined to det~'t.'1cl.n€ U it correctly states 

the reasons for the reviSions the Co=i'si0n :tas made in Rule j7. 

(3) RULE 39. This rule was pre."iously approved by the Commission. 

HOwever, Rule 39 has been further revised to conform to revised Rule 
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25(10) aDd. some unnecessary language has also been deleted from Rule 39. 

See the revised rule aDd. the explB.lJ8.t1on thereto. 
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Respectfully submitted, 

John H. DeMoully 
Executive Secretary 



Revised 1/3/61 
Revised 8/22/60 
Revised 2/11/60 
Revised 12/10/59 
Revised 11/10/59 

lOj14/59 

Note: This is Uniform Rule 25 as revised by the Law Revision. CoIIIIIIis.si.on.. 
See attached explanation of this revised rule. The changes in the Uniform 
Rule are Ibown by underlined material for new material and by bracketed and 
strike out material for deleted material. 

RULE 25. SELF-INCRIMINATION: EXCEPTIONS. 

SUbject to Rules 23 and '5(, every natural person. has a priVilege, which 

he may claim, to refUse to disclose [4R-AA-8e.4eR-&r-~&-».elie-eElie4al-.' 

=l!8is-Ra=l!e-M'-IUIY-'''H'_.ti-agll1lq-&r-U'ri.H.eR-~e!!'eelJ any matter that 

will incriminate him, except that under this rule [7] 1 

[ ~Q~-i'-.~'!!'iv!les.-!.-~iae'-!R-RR-~~J 

ill The matter shall be disclosed if the Judse finds that the matter 

will not incriminate the Witness..:, [t-aati] 

[ ~1t~ J ill No person has the privUege to refuse to submit to 

examination for the purpose of discovering or recording his corporal 

features and other identifying characteristics [ 7) or his physical or 

mental condition. [t-ad] 

(3) No person has the priv:Uege to refuse to demonstrate his identify

ing characteristics such as, for exa!Ple, his handwriting, the sound of his 

voice and manner of speaking or his manner of ~ng or running. 

(~e~] ill No person. has the privUege to refuse to furnish or permit 

the taking of samples of body Uuids or substances for analySis..:, [t-u.) 

[ftl~] (5) No person. has the priVilege to refuse to obey an order made -
by a court to produce for use as evidence or otherwise a document, chattel 

or other thing under his control constituting, coll'taining or disclosing 
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(Rul.e 25) 

matter incrimiDat1.ng him if the judge finds that, by the appl.icable rules 

of the substantive law, some [MkeIP-l'eus.-Mt<oe.} corporation, ;partnershiR. 

[M'-8*AH] association, organization or other person has a superior right 

to the possession of the thing ordered to be produced.,:. [t-ad] 

[~e~] ill A public [flUidal] officer or empl.c?yee or e.D¥ person who 

engages in I!I.IlJP' activity, occupation, profession or caJ.11.ng does not have 

the privilege to refuse to disclose I!I.IlJP' IIIBtter which the statutes or regula.

tions governing the office, employment. activity, occupation, profession or 

call1 ng require him to record or report or disclose concerning it.:. [t-ad] 

[~'~}11l A person who is an ott'1cer, agent or employee of a corpora

tion, partnership, [ .... *lI.H] association [,J or other organization does not 

have the privilege to retuse to disclose &l\Y IIIBtter which the statutes or 

regulations governing the corporation, ertnership, [ .. } association.2!: 

orpnization or the conduct of its business require h1Jll to record or report 

or disclose.:. [t-aBi] 

[~8~] ill SUbject to Rule 21, a defendant in a cr1minsl action sa!: 

proceeding who voluntaUy testifies in the action or proceeding upon the 

merits before the trier of fact [ues-IltM-II&ve-*ke-privUSSe-M-IPef'II.se-M 

U8e*._~-""el'-t'ti_.-'"-~-i.fte-i .. ",e-•• Uell] may be cross 

examined as to all matters about which he vas UBIIIined in chief. 

(9) Eltcept for the defendant in a crimM] action or proceeding. a 

witness who voluntarily testifies in an action or proceeding before the 

trier ot fact with respect to a tzaneaction which incr1milJates him does 

not have the pri viler to refuse to disclose in such action or proceeding 

ap;y matter relevant to the transaction. 
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(Rule 25) (Revision of August 29, 1960) 

(10) If a party in a civil action or proceeding cla1m8 or has 

previously claimed the privilege to refuse to disclose particular matters 

at issue in such action or proceeding on the ground that such disclosure 

would tend to incriminate him, such claim may be COllllll8r1ted upon by the 

court and by counsel and the trier of fact I!!8l draw 8.!ll reaaonable 

inference there1'rom. If a witness in an action or proceeding who is not 

a party to such action or proceediug cla1.llla or has previously claimed 

the privilege to refuse to disclose particular matters at issue in INch 

action or proceeding on the ground that such disclosure would tend to 

incriminate him and if such claim tends to i!l!ieach the credibility of 

the test1mow of the wanen! lNeb claill may be COIIIIellted upon by the 

court and by cOUDsel and may be considered by the trier of fact as 

bearing on the credibility of the test1lllo!l,y of the witness. 
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c Revised 1/3/61 
Revised 8/29/60 
Revised 12/10/59 
Revised 11/10/59 

RULE 25 (SELF- INCRIMINATION: EXCEPTIONS) AS 

REVISED BY THE COMMISSION 

It i3 the purpose of this memorandum to explain Uniform Rule 25, 

relating to the privilege against self-incrimination, as revised a,y the 

Commission. 

THE PRIVILEGE 

The words "in an action or to a public official of this state 

or to atIiY governmental agency or division thereof" have been deleted 

from the statement of the privilege. The Commission has deleted this 

language from Uniform Rule 25 because the Uniform Rules are, a,y 

Uniform Rule 2, concerned only with matters of evidence in proceedings 

conducted by courts and do not apply to bearings or interrogations 

a,y public officials or agencies. For exampl.e, the Uniform Rules of 

Evidence should not be concerned with what a police officer may ask 

a person accused of a crime nor with what rights, duties or privileges 

the questioned person has at the police station. Even if it were decided 

to extend the rules beyond the scope of. Uniform Rule 2, it is illogical to 

speak of a privilege to refuse to disclose w~en there is no duty to disclose 

in the first place. An evidentiary privilege exists only when the person 

questioned would, but for the exercise of the privilege, be under a duty 

to speak. Thus, the person who refuses to answer a question or accusation 
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(Rule 25) 

by a police ofi'icer is not exercising an evidentiary "privilege" because 

the person is under no legal duty to talk to the police officer. Whether 

an accusation and the accused I s response thereto are adIII:lssible in . 

evidence ill a separate problem With which Uniform Rule 25 does not purport 

to deaL Under the Cali:forn1a law, silence in the face of an accusation 

in the polioo station can be shown as an implied admission. On the other 

hand, express or implied reliance on the constitutional provision as the 

reason for failure to deny an accusation has recently been held to preclude 

the prosecutor from. proving the accusation and the conduct in response 

thereto al.thoueh other cases taking the opposite view have not been over

ruled. If given conduct of a defendant in a criminal case in response to 

an accusation is evidence Yhich the court feels must be excluded because 

of the Constitution, there is no need to attempt to define these situa

tions in an exclusionary rule in the Uniform Rules of Evidence. A 

comparable situation would be ~ere the Judge orders a specimen of bodily 

fluid taken from a party. The rules permit this. But the Uniform 

Commissioners :point out that "a given rule would be inoperative in a given 

situation where there would occur from. its application an invasion of 

constitutional rights. . • . [Thus] if the taking is in such a manner as 

to violate the subject's constitutional right to be secure in his person 

the question is then one of constitutional law on that ground. 

The effect of striking out the deleted language from Uniform Rule 

25 is that the rule will then apply (under Uniform Rule 2) "in every 

proceeding, both criminal and. civil, conducted by or under the supervision 

of a court, in which evidence is produced. It 
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(Rule 25) 

ElCC&'TIONS 

In paragt'aph (a) of the Uniform Rule, now paragraph (1) of the revised 

rule, the words "if the pri.vUege is claimed in an action" bave been om1.tted 

as superfluous beCAUse the rule as revi8ed by the C!omm1 s8101l applles only in 

ac:t.ions and proceedings. 

paragraph (3l bas been inserted to make it clear that the defendant in 

a crimina' case, for example, can be required to walk 80 that a witness can 

determine if he limpS like the person she observed at the scene of the crime. 

Under paragraph (3), the privilege against self-incr1m1nation cannot be in

voked to prevent the talting of a 8aIIlple of handwriting, a delllOl1Stration of 

the witness speaking the S8llll! words as were spoken by a onm1nal as he com

mitted a cr1llle, etc. 'l!1is matter may be covered by paragraph (b), !lOll' 

paragraph (2), of the Uniform Rule; but paragraph (3) will avoid any problema 

that might arise because of the phrasing of paragraph (2). 

In peragraph (d) of the Uniform Rule~ now paragraph (5) of the re-

vised rule, the rule has been revised to indicate more clearly that a 

partnership or other organization would be included as a person having a 

superior right of possession. 

'l!1e CoDBnission has revised paragraph (g) ot the Ulliform Rule, 1JI:N 

peragraph (8) of the revised rule, to incorporate the substance of the 

present california law (Section 1323 of the Penal Code). Paragraph (g) of 

the Uniform Rule (in its original form) conflicted With Section 13, Article 

I, of the calit'ornia Constitution, as interpreted by the california Supreme 

Court. 

'l!le COIIIIlission has included a specific waiver provision in peragraph (9) 

of Rule 25. 'l!1e Uniform Rules provide in Rule '57 a waiver proviSion that 
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( (Rule 25) 

applies to all privileges. However, the COImIIission has revised Rule 17 so 

that it does not apply to Rule 25 and has included a special waiver provi

sion in Rule 25. The COllllll1ssion has done this because the waiver provision 

of Rule jl was not SUitable for application to Rule 25. Note that the 

waiver of the privilege against self-incrimination under paragraph (9) of 

revised Rule 25 applies only in the same action or proceeding. not in a 

subsequent action or proceeding. california case law appears to lilllit a 

waiver of the privilege against self-incrilllination to the particular action 

or proceeding in which the privilege is waived; a person can claim the 

privilege in a subsequent case even though he waived it in a previous case. 

'Dle extent of waiver of the privilege by the defendant in a crimfMJ case 

18 indicated by paragraph (8) of the revised rule. 

Paragraph (10) of the rev1sed rule is a provision relat1u.g to COIIIIIent 

on and the effect of the exercise of the privilege by a party to a civil 

action or proceeding and by a non-party witness to 8DiY action or proceeding. 

It is believed to restate existing law. (As far as the defendant in a 

crilllinal action or proceeding is concerned, the riSbt to comment is covered 

by revised Rule 23( 3~) If a party to a civil action or proceeding invokes 

the privilege against self-incrimination to keep out relevant evidence, 

the other party is presently entitled to COIIIIIent on that fact and 1;he trier 

of fact may draw interences from It. For example, if the plaintiff in a 

civil action calls the defendant under C.C.P. § 2055 and the defendant 

refuses to answer pertinent inquiries on the ground of self-incrilllination, 

an inference adverse to the defendant may be drawn from. his privilege claim 

because to hold otherwise would, in the words of the California court, "be 

an unJustifiable extension of the privilege for a purpose it was never 

-7-



(Rule 25) 

intended to fulfill." Paragraph (10) continues this rule in effect. 

While there is no case dealing with a prior claim of privilege by a 

party to a civil action, the same principle would seem logically to 

apply and paragraph (10) so provides. The claim of the priv11.ege against 

self-incrimination (at the trial or previously) by a witness wbo is not 

a party 1118¥ be shown under existing California law to impeach his credi-· 

bil1ty "since tbe claim of privilege gives rise to an inference bearing 

upon the credibility of his statement." Paragraph (10) also continues 

this rule in effect. 
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(Rule 37) 
Revised 8/2$/00 

12/~O/59 

Note: This is Uniform Rule 37 as revised by the Law Revision 
Commission. The changes in the Uniform Rule are shown by underlined 
material for new material and by bracketed and strike out materiii 
for deleted material 

IIJLE 37. WAIVER OF PRIVILPnE. 

(A-,. .... -Yhe-~-.~ePW'.e-kave-a-,.'v!iege-.. -retwee-•• -ai.el •• e 

.r-•• -prev'B_-~ker-traa-a!sei.e'ag.&-.,..'f'e&-Ea.~.er-~-.... ~cA 

pr!viie@e-Wi~-re.pee.-•• -~.-.... er-if-"e-~age-ttBi.·~_-.e-.r-~ 

•• k.r-,.r .. B-w.!le ••• e-..... r •• t-~e-pr'vi!.@e-ka.-~a~-e.B.ra.tei-y'~ 

~Be-... -... el~~e-pwivi •• @.-.r,-~.~-y'tk~.-.eerei.B.aa&-v!_. 

kBew!eige-.,-ki.-~viae@e'-..... ii ••••• ~re-.t-~-pa~.,-... -..... r-•• 

......... -•• -.~ea-a-i4.e& ..... -..... 8¥.~ .. e.l 

(1) SUbject to Rule 38. a holder of a privilege under I\.Iles a6 to 29, 

inclusive, waives his right to claim the privilege with respect to a 

specified matter protected by the privilege if he has made a disclosure 

of any 201111 of such matter, or another has made such a disclosure with 

with his consent, in an action or proceeding or otherwise. Consent of 

the holder of the privilege to disclosure may be given by any words or 

conduct indicating his consent to the disclosure, including but not 

l1mited to his failure to claim the privilege in an action or proceeding 

in which he has the legal standing and an opportunity to claim the privi

lege. A disclosure that is privileged under these rules is not a disclosure 

for the purposes of this rule. 

(2) Jillccept as otherwise provided in paragraphs (3). (4) and (5) of 

this rule, the right to claim a privilege under Rules 26 to 2$. inclusive, 

as to a specified matter cannot be asserted by anyone once the right to 
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(Rule 37) 

claim the privilege with respect to that matter is waived under paragraph 

(1) of this rule by any person who is a holder of the privilege. 

(3) Subject to subparagraph (d) of paragraph (5) of Rule 26, when a 

privileged communication relevant to a matter of common interest to two or 

more clients is made to a lawYer whom they have retained in common, even 

thougn one of the clients or a person acting as the holder of the priVilege 

on behalf of such client has waived the right to claim the privilege provided 

by Rule 26, the privilege is not waived so far as 8DY other client is OOIl

cerned unless such other client or a person acting as the holder of the 

privilege on behalf of such other client has also waived the right to claim 

the priVilege under paragraph (1) of this rule. 

(4) When a priVileged C()III!D1D1cation relevant to a matter of OOJIIIIIOn 

interest to two or more patients is made to a physician whaa they have 

consulted in common, even thou§h one of the patients or a person acting as 

the holder of the privilege on behalf of such patient has waived the right 

to claim the privilege provided by Rule 27, the privilege is not waived 80 

far as any other patient is concerned unless such other patient or a person 

acting as the holder of the privilege on behalf of such other patient has 

also waived the right to claim the privilege under paragr!I)h (l) of this rule. 

(5) Even tbougb one spouse or a person acting as the holder of the 

privilege on behalf of such spouse has waived the right to claim the 

privilege provided by Rule 28, the privilege is not waived so far as the 

other spouse is concerned unless the other Spouse or a person acting as 

the holder of the priVilege on behalf of the other spouse has also waived 

the privilege under paragraph (1) of this rule. 
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(Imle :m Revised 8/29/fIJ 

EXPIANATIOlf OF llEV'ISED RJLE 37 (WAIVER OF PRIVILmE) 

Limitation of Scope of Rule 37. &lle '51, relating to waiver of 

privilege, bas been revised so tbat it applies only to Imlee 26 to 29. 

The revised rule does not apply to Rules 23 to 25 nor to Rules 30 to 36. 

Rule 23, relating to the right ot a defendant not to testify in a 

criminal action or proceeding, can be waived only when the defendant 

offers himself as a witness in the specitic action or proceeding and then 

the waiver is only to cross examination on that part ot the matter testified 

to on direct. Thus, as tar as Rule 23 is concerned, the provisions of 

revised Rule 37 bave no application. 

Rules 24 and 25 relate to the privilege against self. incrimination. 

A new paragraph (9) is suggested for addition to Rule 25. (See revised 

Rule 25). Because this new paragraph and paragraph (8) of revised &.Ile 

25 cover the scope ot waiver as far 8S the privilege against self

incrimination is concerned. revised Rule 37 bas no application to Rule 25. 

Revised Rlle '51 likewise bas no application to the privileges provided 

in Rules 30 to 36. inclusive. since each of these rules specifier. when the 

privilege is available and when it is not. 

Waiver by contract. Under revised Rule 37 the fact that a patient, 

tor example, bas in an insurance application authorized his physician to 

disclose privileged matter does not waive the physician-patient privilege 

tor other purposes unless di.sclosure is actually made pursuant to such 

authorization. This differs from the Uniform Rule. The Commission can 

see no valid reason wh,y an insurance applicant ahould not be allowed in 

such a case to make a contract authorizing disclosure without waiving the 
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(Rule 37) 

privilege in all cases. The fact that a person has applied for insuraDce 

should not be the determining factor as to whether a privilege exists in 

a case having DC relationship to the insurance contract. On the other band, 

once a disclosure is made pursuant to such authorization the seal of secrecy 

is broken and the holder of the privilege should DC longer be able to claim it. 

TIro persons entitled to claim privilege at B8IIIe time. Generally speaking, 

under revised Rule 37, the right to claim a privilege as to a specified mattsr 

eannot be asserted by anyone once the right to claim the privilege with respect 

to that mtter has been waived by a holder of the privilege. However, three 

exceptions to this general rule are stated in paragraphs (3), (4) and (5) of 

the revised rule: Where two persons are the holder of a privilege at the 

B8IIIe time (two spouses, two patients whO jointly consult a physician, two or 

more clients who Jointly consult a lawyer), any one of the holders of the 

privilege may cleim it unless he or a person acting on.!!!! behalf bas waived 

the privilege. In other words, where several persons are the holders of any 

of these privileges at the B8IIIe time, a waiver by one of them does not waive 

the privilege on behalf of the others. 

Examples: 

Rule 26 - several clients. 

(1) One client appears as a witness and is willing to disclose a 

confidential conm.mication made to his attorney; another client .:ho retained 

the lawyer jointly with the witness client objects: Objection su~tained. 

(2) One client appears as a witness and testifies as to a confidential 

canm1p1cation made to the attorney; the other client who jOintly consulted the 
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(Rule 37) 

lawyer is not a party to the pl~ceeding. In a second proceeding the first 

client is called upon to repeat the same testimony or the record of the 

previous testimony is presented. The other client who retained tbe !swyer 

jointly with the witness client objects. Objection sustained. 

Rule 28 - husband and wite. 

(1) ifusband appears as a witness and agrees to testify as to confi

dential communication between husband and wife. Wife objects. Objection 

sustained. 

(2) HUsband appears as a witness and testifies as to confidential 

communication between husband and wife; wife is not present at the time 

and is not a party to action or proceeding. In a second action the husband 

1s called upon to testify as to the S8llle COmmunication. lhsband Objects; 

objection overruled - he has waived. Wife objects; objection suetuned. 

Rule 27 - physician and patient. 

Two patients jointly consult a physician. (For example, a husband 

and wife may JOintly retain a physiCian regarding a fertility problem or 

a husband and wife ~ jointly consult a psychiatrist.) In the course of 

consultation a privileged communication is made to the phys:!.~1.e'l. 

(1) Husband appears as a witness and agrees to testify ~s ~o the 

privile'~ed cOllllm,mic~tion. Wife ob,jects. Objectton sustained, 

(2) ';hlE'!lani waives physician-lls.ticnt privilege in WTl.t!.r',;;. Wife 

does not 'tlaive pr:'vilege. !n a subsequent action, wife is c'.\:u.c::' ·t~ tes"::ify. 

Husbanc. ob.1t:ctsl objecti.')n overruled. Wife objects: objec"':io!l "Ilst!\ined. 

-13-
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Consent to disclosure. TIle revised :rule lIIBltes it clear that faUure 

to claim the privilege uhere the holder of the privilege has the legal 

standing and the opportunity to claim the privilege constitutes a consent 

to disclosure. This is existing California law. 

Knowledge of-the pr1~~e..:. TIle Uniform Rule provides that a waiver 

is effective only 1f disclosure is made by the holder of the privilege 

"with knowledge of his privilege." The Commission has eliminated this 

requirement because the existillg California law apparently does not require 

a shaving that the person knew he had a privUege at the t1llle he made the 

disclosure. '!he privilege i8 lost because the seal of secrecy has in fact 

been broken. Furthermore, it disclosure is made it illd1cates that the person 

did not himself consider the matter confident1&l. 

Coercion in disclosure. TIle Unitorm RUle requires that the disclosure 

be made without coercion. This provision has been eliminated by the C0m

mission because RUle 3B specifically covers admissib1lity of a disclosure 

wrongfully compelled. 

Privilesed disclosures. '!he revised rule provides that a disclosure 

that is privileged under these :rules is not a disclosure for the purpose 

of waiver of a privilege. 'DnIs, a husband who consults a ~s1c1an ~ 

tell his w1te what he told the physioian without waivillg the physioian

patient privilege. 
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Revised 8/29/60 
Revised 12/10/59 

. Note: Th1 sis uoifor:n R'<lle 39 as revi s ed by the Law revision COlIIIIi &sion. 
~ chane:es in the U •• j form Ru:"e are shown by und<;rlined lII!lterial for new 
material and by ~~:'.s~!'C: alli f:!:~~ke out !IlI'.tertii:fr,r ~.cleted ma.terial. 

RJLE 39. REli'ERENC:J T? EirnRCISE OF PRIVILOOES. 

Subject to paragraph [~4·h] (3) of J:W.e 23 and paragraph (10) of Rule 

~{,] 1 

ill If a privilege is exercised not to testify or to prevent another 

trom testifying £, •• UIIe ... u. __ •· •• " ...... ] with respect to (,arUfthI' 

...... 1'11] any matter, or to refuse to disclose or to prevent another from 

disclosing !UI1 matter, the judge and counsel may not COIIIIIeDt thereon, no 

presumption shall arise with respect to the exercise of the privilese [,] 

and the trier of fact may not dray BlIiY [u.. ..... ] inference therefrom as to 

the credibility of the witness or as to any matter at issue in such action 

or proceeding. [i.·_k.8.-6~r.r·.a.ee.wkere'.·.a.·I'i8k_·~·ex .... '.e-8 

,r'v'1·s.,-8e-.a.re,.~·,....,.et'·~·"·"""el'll.eei·aai·"'avera~. 

iate ..... es·.rawa •• ' •• k •• _ ........ ' •• k .. ' • .-, ........ '-!Ii ..... ' •• ta •• ,. .. ,~ 

ca88,] 

ill The court, at the request of [~.l .! party [8Jlelfft.'II8-.u] who IDBl 

be adversely affected because an unfavorable inference IDBl be drawn by the 

jury because a privilege bas been exercised, [ay) shall instruct the Jury 

[i •• sllppen."·sllek.,d.vUege] that no preSumption arises with respect to 

the exercise of the privilege and that the jury may not draw any inference 

therefrom as to the credibility of the witness or as to any matter at issue 

in such action or proceediDg. 
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" 

(RUle 39) 

EXPIANATIOR OF REVISED IDLE 39 (HD'ERENCE TO EXERCISE OF PRIVILmE) 

General COIIIIIIent. 

The CoImrl1ssion approves the principle of RUle 39 except insofar as 

Bule 39 applies to the privilege against selt-incriDdnation.* A recoga1zed 

privilege should not be impaired by giving the judge or counsel a right to 

COIIIIIIent on the exercise of the privilege to the detriment ot the one 

exercising the privilege. Nor should the trier of tact be perDdtted to 

draY any inference from the exercise of the privilege as to the credibil1ty 

of a witness or as to any matter at issue in the case. To perDdt cOlllllent 

on or inferences to be drawn from the exercise of a privilege tends to 

destroy the privilege. ibis is the existins california law. 

Instruction in 8lIJ?POrt of privilege mandatory. 

Upon request of a party who lIIII.Y be adversely affected because an 

unfavorable inference may be drawn because a privilege has been exerCised, 

the court is required under revised Bule 39 to instruct the Jury that no 

presumption arises and that no inference is to be drawn from the exercise 

of the privilege. The Uniform Bule perDdts but does not require the court 

to give such an instruction. The COmmission is unable to eee why this 

matter should be within the court's discretion. 

Nature of instruction in support of priVilege' 

ibe CoaInission has revised Bule 39 to state IIIOre speCifically. the 

nature of the instruction that should be given to the Jury. The language 

of the Uniform Bule "in support of such privilege" is somewhat ambiguous. 

*(Special provisions are included in revised Bule 25(10) and revised Bule 
23{ 3) to preserve the existing california law as to the right to COIIII!8nt 
on and to draw inferences from the exercise of the privilege against 
selt-incriDdnation.) 
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(Rule 39) 

The revised rule states that the jury should be instructed "that no 

presumption arises with respect to the exercise of the privilege and that 

the jury ~ not draw any inference therefrom as to the credibility of the 

witness or as to any matter at issue in such action or proceeding. 0, 

Reference to Rule 25(10) 

A reference to paragrapb (10) of Rule 25 is included in revised Rule 

29. Rule 25(10) permits the court and counsel to cOlllllent on the exercise 

of the privilege against selt-incrimination, permits the trier of fact to 

consider the exercise of the privilege by a non-party witness as bearing 

on the credibllity of the testimony of the witness and permits the trier 

of fact to draw any reasonable iDterence from the exercise of the privilege 

by a party to the action or proceeding. 

Reference to privilege not to testi;Y. 

Rule 39 refers to a privilege not to testifY or to prevent auother 

from testifying in the action. Rule 23 is the only privilege rule which 

provides a privilega DOt to testify and Rule 39 does not apply to Rule 23. 

Tlms, the reference to a privilege not to testify or to prevent auother 

person from testifying in the action has no application because none of 

the privileges covered by Rule 39 permit a person to refuse to testify in 

an action or proceeding but go to the exclusion of testiDlony on a matter 

that is privileged. Thus. the phrase n, either in the action or" has been 

deleted from Rule 39 and other consistent adjustments made therein. 

It is noted, however, that it ~ be necessary to restore the deleted 

language if the Commission incorporates the so-called marital "for and 

against" testimonial privilege in the Un1fol1ll Rules. The Uniform Rules 
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(Rule 39) 

provide no such privilege. But by virtue of Section 1881(1) of the Code 

of Civil Procedure and Section 1322 of the Penal Code, a married person 

has a privilege, subject to certain exceptions, DOt to have his spQUse 

testify either tor or against him in a civil or cr1lll1nal action to which 

he 1s a party. Section 1322 of the Penal Code also gives his spouse a 

privilege DOt to testify for or against him in a criminal action to which 

he is a party. 

139 



EXHIllIT I 

Memorandum from H. F. Selvin 

Subject: U. R. E. - rule 25(10) 

To avoid repetition, at the next meeting at which rule 25(10) is 

considered, of what must be, by this time, a boring discourse, I am putting 

my thoughts on the subject into .riting for your leisurely and, I hope, 

favorable attention. 

I start with some pretty obvious considerations. Every privilege 

tends to suppress material evidence. It is onlY when the evidence would 

be otherwise admissible that a privilege comes into effective or necessary 

operation. Yet, we retain various of the privileges in the law because, 

I assume, their social value is felt to outweigh the occasional or 

even frequent instance vhen justice miscarries because of the inability 

to have material evidence admitted. Unless that is so there is no 

justification for any privilege. 

Consistently enough, and with only one exception, we seek to 

preserve this value by providing in rule 39 that no presumption or 

inference may be dravn from the fact that a privilege is exercised. 

That is a necessary and desirable corollary of recognizing a privilege 

at all. Without it exercise of ~ privilege could ~d in most instances 

would be more detrimental to the holder than would be disclosure of the 

information sought to be made inviolate by the privilege. 

Inconsistently, however, we not only fail to erect the same 

safeguard around the so-called self-incrimination privilege, we go 

farther by making it certain that exercise of the privilege will be 

legally and practically detrimental to the one who exercises it. I 
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find no justification, either in logic or policy, for that 

treatment of the matter. Without meaning any disrespect to 

those who disagree with me, I believe that treatment to be the 

product of an emotional reaction to the kind of people who, in 

widely publicized hearings or investigations dealing with what is 

today a burning issue, have invoked the privilege. I believe 

it also to be, in part, the product of the la'r.:rer's besetting sin 

of putting a tag on a concept and thereafter constructing all 

thinking on the subject within the area defined by the words 

used on the tag. The "sell-incrimination" tag attached to this 

privilege immediately suggests that the protected information if 

disclosed would incriminate. Yet, the history of the struggle 

that brought the privilege into the law shows that it is really a 

privilege against testimonial compulsion; and tl:at it was and is 

the device by which it was sought to prevent the continuance in 

England and the adoption in this country of those barbaric and 

even bloody practices "hich for so long disfigured criminal justice 

at the common law. It is merely a recognition of the fact that in 

our system no man should be compelled to give evidence of any 

fact, however insignificant or harmless in itself, that may be 

used against him as part of a chain of proof in a criminal prosecu

tion. Resort to the privilege, therefore, is neither necessarily 

nor al""ys an inferential admission of guilt, any more thaJl., as 

ue properly recognize, is resort to one of the other privileges an 
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inferential admission of an adverse fact. I shall attempt to 

demonstrate this in a moment. 

The import.a!'lce of the sel.f-incrimination privilege in our 

society is shown, I should think, by the fact that it is the only 

one of the privileges that, in the federal system, in California, 

and in many other states, is created and preserved in a constitution 

rather than in a statute or merely in the case law. I claim for it, 

therefore, a standing at least equal in dignity to that of the 

other privileges; and I can see no reason why, having granted it 

by constitutional mandate, we should sap its vitality by a rule 

of eVidence. 

The incongruity of our proposed action is demonstrated, 

at least to my satisfaction, by a consideration of these hypothe

tical cases -- hypothetical in respect of the use of the privilege, 

but the first two of which are based on or suggested by factual 

situations that arose in cases \lith which I am familiar: 

l. Attorney - client: The case is a ,Jill-contest. The 

contestants claim that will "as forged by its proponent. The 

testator was an elderly, nearly blind man who died after an operation 

in a private hospital. The lIill was typed and \Tas in excellent 

legal form. It bore the admittedly genuine signature of the 

testator. The claim of the contestants \Tas that tIle testator 

signed a blank sheet of paper upon the representation that it \Tas 

a consent to his then impending operation, and that the text was 

later t)~ed in above that signature. It was felt that to conform 
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the length o~ the text to the space available over the signature, 

the ~orger must have previously prepared the text; and since the 

suspected ~orger was neither a lawyer nor particularly literate, 

it was quite likely that he had engaged a lawyer to prepare a 

form. There "as no suggestion that the lawyer was a knowing 

accomplice. Investigation showed that the suspected forger 

had visited a lawyer's office a day or so before the testator 

signed. Now, suppose the lawyer is called as a witness and asked 

to divulge the communications between himself and the proponent. 

The objection of privilege would be made and sustained. Under 

rule 39 no presumption of L~ference adverse to the proponent could 

be drawn. The justification for that result would be, first, 

that the privilege should not be impaired by malcing its invocation 

the practical equivalent of a disclosure; and, second, that the 

privilege may have been invoked for various reasons supplying no 

logical basis for the adverse inference, e~" (a) the communications 

related to other matters which the client desired, as was his right, 

to keep confidential; or (b) the communications related to a will 

but not the llill in question -- a difference that a jury in the 

course of a long trial might not fully appreciate; or (e) ohe 

communications "ere harmless but the proponent's lawyer was one 

of those ',ho believe in making the road as rough as possible for 

the opponent by invoking every objection to adJ:lissibility that 

is available. No doubt, the privilege could have been invoked 

because disclosure would have been fatal to the proponent's case 

but we do not think this sufficiently likely to permit the inference; 

otherwise we would not have rule 39. 
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2. Physician - patient: X. is on trial for manslaughter 

as the result of a hit-and-run collision. The police believe from 

the circumstances that X. was injured in the collision. They 

locate a doctor who was consulted by X. the day following the col

lision. The doctor is called as a witness and asked questions 

designed to produce testimony that he treated X. for an injury of 

the sort that could have been or that he was told by X. had been 

suffered in the kind of collision involved. An objection on 

ground of privilege would no doubt be sustained. Here, again, no 

adverse inference may be drawn. The justification, once more, 

is the necessity of not impairing the privilege, and the fact that 

there may have been other reasons for claiming the privilege, ~, 

(a) X. was treated for a loathsome disease -- a fact he does not 

want disclosed; or (b) he was treated for a traumatic injury, not 

in fact suffered in the colllsion, but which the jury might infer 

was suffered there; or (c) he too is represented by the play-it.the

hard way lawyer. 

3. Priest-penitent: A defendant in a criminal case is 

known to be a communicant of a church whose practice includes 

the confessional. The priest of the parish in which the defendant 

resides is called and asked questions designed to produce testimony 

tt~t the defendant confessed the crime of which he is accused. The 

privilege is claimed and upheld. Rule 39 precludes drawing of 

an adverse inference, even though, if the facts were known, it 

would appear tt~t the claim of privilege was motivated by the 
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fact that just such a confession had been made. On the other 

hand, the inducing cause may have been (a) a desire to prevent 

disclosure that, not the crime in question, but some other sin 

(perhaps not even amounting to a crime) had been confessed; or 

(b) a conscient:lous beJ ief that the confessional is sacred and 

should remain inviolate in all circumstances. 

The case of the self-incrimination privilege is not dif

ferent in principle from these examples. The claim of privilege 

may have been made for any of a number of reasons supplying no 

logical basis for the adverse inference, ~, (a) to prevent 

disclosure of the commission of some offense other than the one 

with which the holder is charged; or (b) to prevent disclosure 

of a fact, harmless and innocent in itself, which together with 

evidence of other facts (the nature and extent of which the holder 

may not fully know) will fashion a circumstantial case against 

the holder; or (c) a conscientious belief that constitutional 

rights are and should be inviolable; or (d) a belief that the 

prosecution should make out a case independently of the testimony 

or testimonial conduct of the defendant. 

As the Supreme Court has said: [Grunewald v. U.S., 35.;1 U.S. 

391, 421J 

" ••• Recent re-examination of the history and 

meaning of the Fifth Amendment has emphasized anew 

that one of the basic functions of the privilege is 

to protect innocent men. Griswold, The Fifth 

Amendment Today, 9-30, 53-82. 'Too many, even those 
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who should be better advised, view this privilege as a 

shelter for wrongdoers. They too readily assume that 

those >rho invoke it are either guilty of crime or cOl" ... l)'.it 

perjury in cc.airning the privilege.' Ullmann v. United 

states, 350 us 422, 426, 100 L ed 511, 518, 76 S ct 497, 

53 ALB2d 1008. See also Slochower v Board of Higher 

Education, 350 US 551, 100 L ed 692, 76 S Ct 637, when .. 

at the same Term, this Court said at pp. 557, 558: 'The 

privilege serves to protect the innocent who otherwise 

might be ellsnared by 6lIlbiguous circumstances.'" 

If, notwithstanding all this, the illferellce is permitted 

to be drawn the defelldant would be entitled to dispel it by showing 

his real reason for claiming the privilege. That, however, is of 

little, if any, benefit to him; for such a showing would almost 

always result in the direct or at least indirect disclosure of the 

information sought to be protected by the privilege. 

The current decisional trend is against rule 25(10). The 

latest California cases of which I am aware are People v. Calhoun, 

50 Cal.2d 137 and People v. Snyder, 50 Cal.2d 190. In Calhoun the 

prosecution introduced eVidence, as part of its case-in-chief, 

that the defendant when called before the grand jury and queried 

about matters related to the subject-matter of the indictment 

against him claimed the self-incrimination privilege 47 times. 

The admiSSion of that evidence was held prejudicially erroneous 

because "no implication of guilt can be drawn from a defendant's 

relying on the constitutional guarantees of article I, section 13, 
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of the Constitution of the Sate of California • • " 

In Snyder, it was held prejudicially erroneous to admit 

evidence that the defe"'.da'1t, as a witness in the Calhoun trial, had 

refused to testify 0" '"r'" ,'Nund of self-incrimination. It "as "lso 

held to be error to instruct the jury that the refusal to testify, 

along with all other facts, could be considered in determining the 

guilt or innocence of the defendant. Contrary cases -- People v. 

KYDette, 15 Cal.2d 731, and People v. Wayne, 41 Cal.2d 814, among 

others -- were overruled. 

I realize that neither Calhoun nor Snyder directly settles 

the question Whether such evidence and the adverse inference to be 

drawn therefrom would be admiSSible to impeach a defendant who had 

testified at his trial; or the question whether in a civil proceeding 

the evidence and inference would be admissible. To my mind, however, 

they clearly foreshadow a result against admissibility when those two 

questions do arise; because, as the Court said in Snyder, the "use of 

evidence of the assertion of the privilege against self-incrimination 

as an indication of guilt and as support for a verdict is directly 

contrary to the intent of the constitutional provisions. " 

(Emphasis mine) That intent is just as effective and controlling in 

a civil case as in a criminal case, and in respect of impeachment as 

well as i~ respect of affirmative evidence. 

In Calhoun our court approvingly cited Grunewald v. £.:....§..:" 

353 u. S. 391. There, the defendant testified at his trial to facts 

consistent with innocence. He was cross-examined about having claimed 

the self-incrimination privilege before the grand jury when asked 
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questions directed to those ~act6. The trial jury was instructed 

that his claim of "lOri.·rilege could be taken "only as reflecting on 

his credibility, and. c;~at no inference as to gu11 t or innocenc" 

could be drawn tterefrclIl •. " The court as a whole agreed the t 

no implicatioIl of guilt could be drawn from the claim. A majori t.y 

of the Court held that permitting the cross-examination for purposes 

of impeachment was er~or because in the special circumstances of the 

case the defendant's "claim of the Fifth Amendment privilege before 

the Brooklyn grand jury in response to questions which he answered at 

the trial was wholly conSistent with innocence • • • • For example, 

had he stated to the grand jury that he knew Grunewald, the admission 

would have constituted a link between him and a criminal conspiracy, 

and this would be true even though he was entirely innocent and even 

though his friendship with Grunewald was above reproach • • " . . 
The Chief Justice, and Mr. Justices Black, Douglas and Brennan agreed 

with the majority in the above, but added that they did not rest 

their concurrence on the special circumstances of the case. Their 

view was: 

" .! can think of no special circumstances 

that would justify use of a constitutional privilege 

to discredit or convict a person who asserts it. The 

value of constitutional privileges is largely destroyed 

if persons can be penalized for relying on them. 

"It seems peculiarly incongruous and indefensible 

for courts which exist and act only under the Constitu

tion to draw inferences of lack of honesty from invocation 



of a privilege deemed worthy of enshrinement in the 

Constitution . • • • 

These cases fairly represent the present trend. So far as 

the earlier cases are concerned I should say, as the Supreme Court 

has said, that "the authority of an older case may be as effectively 

dissipated by a later trend of decision as by a statement expressly 

overruling it "[Sei Fujii v. California, 3B Cal.2d 718, 728.] 
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EXHIBIT II 

Memorandum f'rom ROY A. Gustafson 

Subject: U. R. E. - rule 25(lO) 

September 19, 1960 

I received a merr,orandum !'rom Herman Selvin on this subject and I 

do not think it should go UIl9.nswered. While I do not know what the dis

cussion was at the August meeting, I would like to make some comment in case 

similar comments have not already been made at the August meeting. 

I am enclosing a copy of' a memorandum I prepared about two and a 

half years ago. While it pertains principally to another subject, the 

matter of inferences to be drawn from exercise of the privilege against self

incrimination is also treated. I am too lazy to redo the memorandUlll to 

confine it to the subject of rule 25(10). 

Herman says that we are being inconsistent if we prphibit the drawing 

of an inference !'rom the exercise of some privileges and permit it when 

the privilege against self-incrimination is exercised. I disagree. There 

is to me a vast distinction between the privilege against self-incrimination 

and all other privileges. 

Let us take the examples given in Herman's memorandum. They are 

attorney-client privilege, physician-patient privilege and priest-penitent 

privilege. The basic purpose of these privileges is to encourage communica

tions between two persons who stand in a particular relationship. Our law 

wants to assure the parishioner that he can without fear confess even 

horrible deeds to his priest. The principal purpose for which the parishioner 

goes to his priest is to discuss these highly person problems about which the 
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parishioner wants no one else to know. Similarly, representation of a 

client by an attorney wouli be greatly impaired if the client were not 

guaranteed that what he tells the attorney is in utlllOst confidence. A 

patient who goes to a physician also often discloses information which 

he does not want anyone else to know. However, the principal purpose of 

going to a physician is not to discuss extremely confidential matters, 

but to receiVe treatment for illness or injury. In this respect there 

is a difference between the physician-patient relationship and the other 

two relationships. This is recognized in our law where we say that in 

a criminal case, the privilege does not apply. The value to society of 

convicting criminals is =e important than preserving the confidence of 

communications between patients and physicians. (In this respect, the 

illustration on page 5 of Herman's memorandum is out of place. He says 

that where X is on trial for manslaughter and the phySician is asked 

what X told him when he visited him, an objection to the question "on 

ground of privilege would no doubt be sustained. n This is not true. 

The objection would be overruled.) 

With respect to the attorney-client and priest-penitent privi

leges, Herman suggests that invocation of a privilege to prevent 

testimony is not necessarily done because the testimony will be adverse 

to the person whose communication is in question. Certainly that is 

true. The client may have confided to the attorney a matter entirely 

different from that which the lawyer for a party suspects and the 

client certainly may desire that the different matter be kept strictly 

confidential. The same thing is true of the priest-penitent situation. 

However, all of this is completely immaterial to whether any inference 
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may be drawn from the exercise of the privilege. The reason is that the 

privilege is not confined to communications that may reflect discredit 

or do harm to the communicator if revealed. It extends to all communi

cations, good or bad. It is the relationship alone -which gives rise to 

the privilege and once that relationship is shown to exist, the 

communications are confidential entirely apart from what they might 

disclose. Consequently, one cannot draw an inference from the refusal 

to disclose any communication that the communication dealt with a 

particular subject or that the communication was of a particular fact 

being sought by the examiner. 

Completely different is the privilege against self-incrimination. 

This is not dependent at all upon the status and relationship of two 

persons. It has nothing to do with communications. The sole ground. 

for invoking the privilege is that a truthful answer to the particular 

question asked will disclose a fact which does, or tends to, incriminate 

the witness. I refer to my enclosed memorandum for further discussion 

of this proposition. Herman says that the privilege may be exercised 

because of "a conscientious·belief that constitutional rights are and 

should be inviolable." That is not a proper ground for exercise of 

the privilege. Unless the anS"Wer would, or would tend. to, incriminate 

the witness, he must answer regardless of lrhat he may think about 

constitutional rights. Herman further says that the privilege may be 

exercised because of "a belief that the prosecution should make out 

a case independently of the testimony or testimonial conduct of the 

defendant. " I don't understand how this reason has any bearing in the 

light of our present law. The prosecution cannot call the defendant as 
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a witness. If the defendant is a witness in a criminal case, it is ~ 

reason of his own choice ~d no privilege remains for him to exercise 

with respect cO matters aoout which he testifies. As to matters about 

which he does not testifY, our law prohibits inquiry of him. Perhaps 

Herman was thinking of a situation where defendant in the present 

criminal case has exercised the privilege in a prior proceeding. This, 

however, is already taken care of ~ our law which, as I have pOinted 

out in my memorandum and as Herman points out, prohibits use of the 

prior exercise of the privilege as affirmative evidence of guilt in 

the present case. 

I agree with Herman that the privilege against self-incrimination 

may be exercised uta) to prevent disclosure of the commission of some 

offense other than the one with which the holder is charged; or {b} 

to prevent disclosure of a fact, harmless and innocent in itself, which 

together with eVidence of other facts (the nature and extent of which 

the holder may not fully know) will fashion a circumstantial case 

against tbe bolder U (Herman should have cast bis illustrations . . . 
to apply to a witness in a case rather than to a defendant in a criminal 

case because, for the reason stated above, the whole discussion is 

inapplicable to a party-defendant in a criminal case.) However, I 

emphatically disagree with Herman when he says that these reasons 

for exercising the privilege supply "no logical basis for the adverse 

inference. U It must be remembered that we are talking about any 

witness except the defendant in a criminal action. When the witness 

is asked whether he was under the influence of narcotics at the time 

he purportedly observed the events to which he is testifYing and he 
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invokes the privilege, I think it is perfectly logical to permit the jury 

to infer that he was. I confess that I am totally unable to conjure up 

any illustration where exercise of the privilege giving rise to any 

inference of probative value would more probably be untrue than true. 

After all, we are dealing only in probabilities and not in invariable 

conclusions. I chaJ.lenge Herman to give us some concrete hypothetical 

situation where exercise of the privilege by a witnesS more likely, in 

all Situations, is based on a ground which, if known to the trier of 

tact, would dispel the adverse inference with probative value to which 

the answer would otherwise give rise. 

All I can say about the "decisional trend" evidenced by the 

Calhoun and Snyder cases is that, as I point out in my memorandum, 

the trend has absolutely no basis in logic. If we believe that the 

Supreme Court is about to go down the wrong path, I fail to see why 

we should make an attempt to get there before the court does. 
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Memorandum from H. F. Belvin 

Subject: U.R.E. Rule 25(10) 

ElrnIBIT III 

In Memorandum 83(1960) it is said that rule 25(10) "purports to 

restate the present 1a.w of this State .••• " Fross v. Wotton, 3 Ce.l.2d 

384, and Helson v. Southern Pacific, 8 Cal.2d 648, are cited in support. 

With respect, it is submitted that the quoted statement is more dosIDatic 

than is warranted by a realistic e.ne.lysis of what the Supreme Court 

actually did in Calhoun and SD;yder. Consider: 

1. It is clear, at least, in criminal cases that for use as 

affirmative or independent evidence no inference of guilt ~ be drawn 

trom exercise of the self-incr1m1ne.tion privilege. That was the exact 

point decided in Calhoun and SD;yder. 

2. In SI!;yder, the Court expressly overruled K;ynette and Wayne. 

[50 Cal.2d at 197.] In ee.cll of the two last-named cases evidence of 

prior exercise of the privilege had been admitted only for the limited 

purpose of impeaching the defendant who, at his trial, testified to 

matters conSistent with innocence and in respect to which he had 

previousl;y refused to testify on the ground of self-incr1m1nation. It 

use of the inference for this limited purpose is substantively or 

materially distinguishable from use of it as affirmative evidence, there 

waa no need to overrule either R;ynette or Waynei it would have been 

enough to distinguish them. Since they were expressly overruled it is 

at least strongly arguable that even use merely for impeachment is no 

longer permissible in this State. 
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3. So far as drawing the inference in civil cases is concerned, 

it will be recalled that in Kynette the Court relied upon Fross and 

Nelson, saying, " ••• we see no distinction so far as impeachment is 

concerned in the rights of witnesses in civil and criminal action (sic], 

including a defendant who, as here, takes the stand in his own defense ..... 

[25 Cal..2d at 750. J That there is no substantial. difference in principle 

between use as affirlJlative evidence and use for impeachment or between 

civil and. criminal cases for either purpose, is shown by the fact that 

Fross, an affirmative-evidence civil case, and Nelson, an impeachment 

civil case, were cited to justify the holding in an impeaehment criminal 

case. I suggest, therefore, that the shot that killed KYnette al.so 

brought about the demise of the civil cases. 

4. The only other case permitting the inference to be drawn that 

is Cited in Memorandum 83(1960) is Keller v. Key System, 129 Cal.. App.2d 

593 -- in which the discussion of seJ.f'-incrimiDation was actually dictum 

because the witnesses' prior refusal. to answer the questions of an 

investigating policeman bad not been grounded on the privilege but upon 

his employer's instruction to give no more information. In any event, 

the case was expressly disapproved in Snyder. {50 CaJ..2d at 197] 

SUbject to the provisions of Article I of Amendments to the 

Constitution of the United States (as included in section 1 of Article 

XIV of said Amendments) and Article I, section 9, of the Constitution 

of the State of Cal.1fornia, further deponent se;yeth not. 
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