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1/3/61
(34} Memorandum No. 2(1961)

Subject: Study Ko. 34%(L) - Uniform Rules of Evidence (Privileges
Article)

Attached to this memorendum (pink pages) are those portions of the
Uniform Rules of Evidence relating to Privileges that have not yet been
fipally acted upon by the Commission. The following are the remaining
matters to be considered:

(1) Rule 25. SELF-INCRIMINATION: EXCEPTIONS. All of this rule
has been approved as revised by the Commission with the exception of
Peragraph (10). It should be noted that Paragraph {10) does not apply to

a defendant in a criminal cese, This paregreph is 8 provisicn- that relates

to comment on and the effect of the exercise of the privilege against self-

incrimination by a party to a civil action or proceeding or by a non-party

witness in eny action or proceeding.

References: Chadbourn Memoc on Rules 23-25, pages 59-63 (see also
footnote Bh, pages FN 15-16);

Chadbourn Memo on Rules 37-40, pages 6-11;

Memorandum by Commissioner Selvin { EXHIBIT I,
attached blue sheets);

Memcrandum by Mr. Gustafson in Response to Ccmmissioner
Selvin's Memorandum (EXHIBIT II, attached green
sheets);

Memorandum by Mr. Gustafson entitled "Memcrandum in

Opposition to Proposed Section 1868.2 of the
Code of Civil Procedure."” (You have this).

Discussion of Paragraph (10}. At its December 1959 meeting the

Commnission dlirected the staff to revise Rule 25(10) to stete the exipting

law. Paragrsph (10}, in accordance with this instruction, purports to
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restate the present law of this State. It bas been drafted with the
assistance of our research consultant, Professor James Chadbourn.

Two matters seem to be reasonably clear under existing law.
First, if the defendant in a civil case, for example, is called by the
plaintiff me a witness and the defendent refuses to answer pertinent
inquiries on the ground of self-incrimination, under the California
cases an inference adverse to defendant may be drewn from his privilege
claim because to hold otherwise "would be an unjustifiable extension of
the privilege for a purpose it was never intended to fulfill." Fross v.
Wotton, 3 C.2d 384 (1935). BSecond, if & non-party witness claims the
privilege with respect to particular matters at issue in an action or
proceeding, whether such claim was made before or in such action or
proceeding, his claim mey be shown to impeach the credibility of hie
testimony in such action or proceeding "since the claim of privilege gives
rise to an inference bearing upon the credibility of his statement."
Felson v. Southern Pacific Ry. Co., 8 C.2d 648 (1937). See also People v.
Kynette, 15 C.2d 731 (1940); Keller v. Key System Traneit Lines, 129
C. A.2d 593 {195k); People v. Irwin, 79 Cal. 494 {1888)(no inference
drawn against defendant from refussl of non-party witness to testify at
criminal trial); Pecple v. Glass, 158 Cal. 650 (1910){same). While there
are no California cases as to whether a prior claim of the priviiege by
a party to the civil action or proceeding is to be treated the same as

8 claim of privilege in the action or proceeding, there appears to be no



rational basis for treating these situations differently and paragraph
(10) is drafted accord:l.ngl:,rf

As Copmissioner Selvin points out in his memorandum attached hereto
as Exhibit I {blue pages), Calboun and Suyder held that the use of evidence
of the assertion of the privilege ageinst self-incrimination by the
defendant in a criminal case as an indication of guilt and as support for
a verdict is directly contrary to the intent of the constituticnal
provisions. Although the court went out of its way to overrule Kynette and
Wayne -- two cases where evidence of prior exercise of the privilege hed
been admitted for the limited purpose of immeaching the defendant -~ the
court did not overrule or cast doubt on the holdings in the civil cases.
It is true that the court disapproved language in the Keller cese -- but
an examination of that case discloses the following language which is In
accord with Kynette and Wayne: "Even in criminal cases in this state this
type of admission is allowed to impeach the credibility of a witness."” 3o
far as the defendant in the criminal case is concerned, it would appear

that under Calhoun and Snyder, evidence of a prior claim of the privilege

against self-incrimination by the defendant is not admissible for any

purpose -- neither to draw an inference as to his guilt nor to cast doubt

*Mere i8 no provision in Rules 25 regerding comment on the exerclse
of the privilege against self-incriminaticn by a defendant in a criminal
case. If such privilege is exercised, comment way be made under Rule 23(3),
a8 revised by the Commission, only as to the defendant's failure to explain
or deny by his testimony any evidence or facts ip the case againet him.
Under Rule 23, the defendant in a criminal cese has s privilege not to
testify or to limit his testimony on direct examination to those matters
he wishes to discuss. Cross examination of the defendant in 2 exriminal
case is limited under Rule 25(8), as revised by the Comrnission, to matters
about which the defendant was examined on direct.
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upon his credibility. This is not to say, however, that cur Supreme Court

will overrule the Fross and Nelson cases. In the Fross case the court

distinguished between the party in & civil case end the defendant in a
erimingl cese, sgying that the privilege was not intended to protect the
party from civil liability. Nelson relied onFross to extend this to a non-
party witness -- i.e., & person who was neither the party in e ciwvil cese
nor the defendant in a criminal case. Insofar as Kynette saw no dis-
tinction between a party in a civil case or a non-party witness and the
defendant in a criminel case, the court was wrong and it has eince been
g0 demonstrated.

Commissioner Selvin haes indicated that it is his view that Fross
and Nelson are no longer the law in Celifornia. See Exhibit III, attached
(yellow pages).

If paragraph (10) of Rule 25 is approved, the portion of the
explanation relating to paragraph {10) (following the statement of the
text of the revised rule) should be examined to determine if it correctly
states the reason the Commission has adopted this paragreph.

(2} Rule 37. WAIVER OF PRIVILEGE. The Commission has considered
this rule but has not finally approved it. See atteched material for
revised rule and explanstion. If Bule 37 is approved, the explanation
of Bule 37 should also be exemined to detariine if it correctly states
the reapons for the revisions the Corwicsion ras made in Fule 37.

{3) RULE 39. This rule was previously approved by the Commission.

However, Rule 39 has been further revised to conform to revised Rule
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25(10) and some unnecessary language has alsc been deleted from Rule 39.

See the revised rule and the explanation thereto.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Revised A0
Revised 2/11/60
Revised 12/10/59
Revised 11/10/59
4/59

Hote: This 4ig Uniform Rule 25 m8 revised by the law Revision Commission.
See attached explanation of this revised ruie. The changes in the Uniform
Rule are siown by underlined material for new materiel and by bracketed and
strike cut material for deleted material.

RULE 25. SEILF-INCRIMINATION: EXCEPTIONS.

Subject to Rules 23 and 37, every natural person has a privilege, which
he may claim, to refuse to disclose [ia-an-sedion-ew-to-a-publie-efficinl-of
$his-siete-or-any-governmenial-ageney-or-diviston-sheveof] any matter that
will incriminate him, except that under this rule [y] :

[ {aj-if-the-privilege-ia~einined-iu-an-agtion])

{1) The matter shall be disclosed if the judge finds thet the matter
will not incriminate the witness, [3-aad]

[ €3 } (2) No person has the privilege to refuse to submit to
examination for the purpose of discovering or recording his corporal
features and other identifying characteristics [ y ] or his physical or

mentel condition. [s-amd]

_{_3) No person has the privilege to refuse to demonstrate his identify-

ing cheracteristics such ag, for exemple, his handwriting, the sound of his

voice and manner of speaiking or his manner of walking or .
{£ed] (4) No person has the privilege to refuse to furnish or permit
the teking of samples of body fluids or substances for anslysis. [#-amd]
[£4)) Ei} No person has the privilege to refuse to obey an order made
by a court to produce for use as evidence or otherwise a document, chattel

or other thing under his control constituting, containing or discloeing

-1~
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{ Rule 25)
matter incriminating him if the Jjudge finds that, by the applicable rules

of the substantive law, some [ether-wersem-ew-a] corporation, parinership,

[er-ether] association, orgenizetion or other person has a superior right

to the possession of the thing ordered to be produced. [4-asd]

[€e3] (6) A public [effieisi] officer or employee or amy person who

engages in sny ectivity, occupation, profession or calling does not have
the privilege to refuse to disclose any matter which the statutes or regula-
tions governing the office, employment, activity, dccupation, profession or
calling require him to record or report or disclose concerning 1t. [j-asd]
(€£3] (T) A person who is an officer, agent or employee of a corpora-

tion, partnership, [er-esher] mssociation [y] or other organization does not

have the privilege to refuse to disclese any mattey which the statutes or

regulations governing the corporstion, partnership, {er] association or

organization or the conduct of its business require him to record or report
. or disclose. [j-and]
{¢83] (8) Bubject to Rule 21, & defendant in e eriminal ection or

proceeding who voluntaily testifies in the action or proceeding upon the

merits before the trier of fact [dess-nsi-have-ithe-priviiege-teo-refuse-4o
diseiese~any-matier-relevani-to-any-isaue-sn-she-aeston] may be cross
examined as to all matters about which he was examined in chief.

!22 Except for the defendant in a criminal actlon or proceeding, &

witness who voluntarily testifies in an action or proceeding before the

trier of fact with respect to a transaction which incriminates him does

not have the privilege to refuse to disclose in such action or proceeding

any matter relevant to the transaction.

-2- V25



(Rule 25) (Revieion of August 29, 1960)

10) If e party in a civil action or proceeding claims or has

previously claimed the privilege to refuse to disclose particular matters

et issue in such action or proceeding on the ground that such disclogure
would tend to incriminate him, such claim way be commented upon by the

court and by counsel and the trier of fact may draw any reasonable

inference therefrom. If a witness in an sction or proceeding who 1s not
B partf;tu such action or proceed.ing' claimg or has Ereviousy; claimed
the privilege to refuse to disclose particular matters at issue in such

action oxr proce on the that such disclosure would tend to

incriminate him and if such cleim tends to impeach the credibility of
the testimony of the witness, such clsim may be commented upon by the

court and by counsel and may be considered by the trier of fact as

bearing on the credibility of the testimony of the witnesa.

25



e

Revised 1/3/61

Revised 8/29/60

Revised 12/ 10/59

Revised 11/10/59
RULE 25 (SELF-INCRIMINATION: EXCEPTIONS) AS

REVISED BY THE COMMISSION
It ig the purpose of this memorsndum t¢c explain Uniform Rule 25,
releting to the privilege against self-incrimination, as revised by the

Commission.

THE PRIVILEGE

The words "in an action or to a publi¢ official of this state
or to any govermmental agency or division thereof” have been deleted
from the statement of the privilege. The Commission has deleted this
language from Uniform Rule 25 because the Uniform Rules ere, by
Uniform Rule 2, concerned only with matters of evidence in proceedings
conducted by courts and do not apply to hearings or interrogations
by publiic officials or agencies. For example, the Uniform Rules of
Evidence should not be concermed with what a2 police officer may ask
a person accused of a crime nor with what rights, duties or privileges
the questioned person has at the police station. BEven if it were decided
to extend the rules beyond the scope of Uniform Rule 2, it is illogleal to
speek of a privilege to refuse to discicose when there is no duty to disclose
in the first place. An evidentiary privilege exists only when the person
questioned would, but for the exercise of the privilege, be under a duty

to speak. Thus, the person who refuses to answer a question or eccusation
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{Rule 25)

by a police officer is not exercising an evidentiary "privilege" because
the person is under no legal duty to talk to the police officer. Whether
an asccusation and the accused's response thereto are admisgible in’
evidence i a separate problem with which Unifcrm Rule 25 does mot purport:
to deal. Under the California law, silence in the face of an accusation
in the police staticn can be shown as an implied admission. O(n the other
hand, express or implied reliance on the constitutional provision as the
reason for failure to deny an asccusation has recently been held to preclude
the prosecutor from proving the accusation and the conduct in response
thereto although other cases taking the opposite view have not been over-
ruled. If given conduct of a defendant in a criminal case in response to
an accusation is evidence which the court feels must be excluded because
of the Constitution, there is no need to atiempt to define these situa-
tione in an exclusionsry rule in the Uniform Rules of Evidence. A
comparable situation would be where the judge orders a specimen of bodily
fluid taken from & party. The riles permit this. But the Uniform
Commissioners point out that "a given rule would be inoperative in a given
situation where there -would cccur from 1ts spplication an invasion of
conetitutional rights. . . . [Thus] if the taking is in such a manner es
to violate the subject'’s constitutionsl right to be secure in his person
the question is then one of constitutional law on that ground.

The effect of striking out the deleted lenguage from Uniform Rule
25 is that the rule will then apply (under Uniform Rule 2} "in every
proceeding, both criminal and civil, conducted by or under the supervision

of & court, in which evidence is produced."
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(Rule 25)
EXCEPTIONS

In paragraph (a) of the Uniform Rule, now peragraph {1) of the revised
rule, the words "“if the privilege is claimed in an actiﬁn" have been omitted
as superflucus because the rule as revised by the Commiasion epplies only in
actions and proceedings.

Paragraph {(3) has been inserted to meke it clear thmt the defendant in
a criminal case, for exsmple, can be reguired toc walk so that a witnegs can
determine If he limps like the person she observed at the scene of the crime.
Under paragraph (3), the privilege against self-incrimination cemnot be in-
veked to prevent the taking of a sample of hendwriting, a demonstration of
the witness gpeaking the same words as were spoken by & oriminal as he com-
mitted & crime, etc. This matter may be covered by paragraph (b), now
paragraph (2), of the Uniform Rule; but parsgraph (3) will avoid any problems
that might arise becaunse of the phrasing of paragraph (2).

In paragraph (4) of the Uniform ®ule, now paragrepb (5) of the re-
vised rule, the rule has been revised to indicete more clearly that a
partnership or other organization would be included ag a person having a
superior right of possession.

The Commission has vevised paragraph {g) of the Uniform Rule, now
paregreph (8) of the revised rule, to incorporate the substance of the
present Californis law {Section 1323 of the Penal Code). Paragraph {g) of
the Uniform Rule {in its originel form) conflicted with Section 13, Article
I, of the California Constitution, as interpreted by the Celifornis Supreme
Court.

The Commission has incinded a specific wajiver provision in paragraph (9)

of Rule 25. The Uniform Rules provide in Rule 37 & waiver provision that

N
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(Rule 25)

applies to all privileges. However, the Commission has revised Rule 3T so
that 1t does not apply to Rule 25 and has included a specisl walver provi-
sion in Rule 25. The Commission has done this because the waiver provision
of Rule 37 was not suitable for application tc Rule 25. Note that the
waiver of the privilege against eelf-incrimination under psragraph (9) of
revised Rule 25 applies only in the same action or proceeding, not in a
subaeguent action or proceeding. California case law é.ppea.rs to limit a
walver of the privilege against seif-incrimination to the particular action
or proceeding in which the privilege is walved; a person can claim the
privilege in a subsegquent case even though he waived it in a previcus case.
The extent of waiver of the privilege by the defendant in a criminal cese
is indicated by paragraph (8) of the revised rule.

Paragraph (10) of the revised rule is a provisien relating to comment
on and the effect of the exercise of the privilege by a party to a civil
action or proceeding and by s non-party witness to any action or proceeding.
It ie believed to restate existing law. (As far as the defendant in a
eriminal action or procesding 1ls concerned, the right to comment is tovered
by revised Rule 23(3}} If a party to a civil action or proceeding invokes
the privilege against self-incrimination to keep out relevant evidence,
the other party ie preﬁently entitled to comment on that fact and the trier
of fact mey drew inferences from 1t. For example, if the plaintiff in s
civil action calles the defendant under C.C.P. § 2055 and the defendent
refuses to answer pertinent inguiries on the ground of self-incriminetion,
an inference adverse to the defendant may be drawn from his privilege claim
because %o hold otherwise would, in the words of the California court, "be

an unjustifiable extension of the privilege for a purpose it was never

-7
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(Rule 25)

Intended to fulfill." Paragraph (10) continues this rule in effect.
While there is no case dealing with a pricr claim of privilege by a
party to a civil action, the same principle would seem logically to
apply and parsgraph (10} sc provides. The claim of the privilege against
self-incrimination {at the trisl or previously) by s witness who is not
a party may be phown under existing California law toc impeach his credi--
bility "since the claim of privilege gives rise to an inference bearing
upon the credibility of his statement."” Paragraph (10) also continues

this rule in effect.

-8- | #o5



{Rule 37)
Revised 8/29/60
12/10/59
Note: This is Uniform Rule 37 ae revised by the Law Revision
Commission. The changes in the Uniform Rule are shown by underlined

material for new material and by bracketed and strike out mater
for deleted material

RULE 37. WAIVER CF PRIVILEGE.

{A-persen-vhe-weuld-othervise-have-a-privilege-4o-refuse-to-digelose
or-{o-prevent-aneiher-from-digelonsing-a-cpeeificd-maiter-has-no-suth
privilege-with-regpees-to-thei-matier-if-the-judge-finda-that-he-ox-any
oihar-persen-while-she-hedder-of-the-privilege-has-{a)-eontrasted-with
anyone-noi~to-elaim- she~-privilege-ory - (h)-vithous- esereion-and-vikh
lmeviedge-eof~his-priviiegey-mde-diselosure- of-any-pari-af-khe-pather-or
eonsented-40-cueh-a-diselosure-nade-by-anyenee )

(1) Subject to Rule 38, & holder of a privilege under Rules 26 to 29,

ianclueive, waives his right to claim the privilgge with respect to a

gpecified matter protected hx the Erivilege if he has made a disclosure

of any part of such matter, or another has made such a disclosure with

with hig comsent, in an actlon or proceeding or otherwise. Consent of

the holder of the privilege to d;scloaure may be given by any words or

conduct indicating his consent to the disclosure, including but not

limited to his failure to claim the privilege in an action or proceeding
in which he has the legal standing and an opportunity to claim the privi-

lege. A disclosure that is privileged under these rules is not a disclosure

for the purpcses of this rule.

(2) Except as otherwise provided in paregraphs (3), (4) and (5) of
this rule, the riggt Lo ¢laim a Erivilege under Rules 26 to 29, inclusive,

ag to a specified matter cannot be asserted by anyone once the right to

-g-
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{Rule 37)
claim the privilege with respect to that matter is waived under psragraph

{1) of this rule by any person who is e holder of the privilege.

Subject to subparagra da) of raph of Rule 26, when a

Erivileged comminlcation relevant tc a metter of common interest to twc or

more clients is made to e lewyer whom they bave reteined in common, even

though one of the ciients or a person acting as the holder of the privilege

on behalf of such client has waived the right to claim the Egivilege provided
by Rule 26I the Rri*rilege is not waived so far as eny other client is con-

cerned unlegg such other slient or a person actiog as the holder of the

privilege on behalf of such other client has aisc waived the right to claim

the privilege under paragraph (1) of this rule.

(4) When e privileged communication relevant to a matter of common
interest to two or more patients is made to a physician whom they have

consulted in common, even th one of the tients or a person act as

the holder of the privilege on behalf of such patient has waived the right

to claim the privilege provided by Rule &7, the privilege is not waived so

far ag any other patient is concerned uniess such other patient or a person

acting ag the holder of the privilege on behalf of such other patient hap

alpo waived the right to claim the privilege under paragraph (1) of this rule.

(5) Even though one spouse or s person ascting as the holder of the

privilgﬁe on behalf of such spouse hes waived the right to claim the

privilege provided by Rule 28, the privilege is not waived so far as the

other spouse 1s concerned unlese the other gpouse or & person acting as

the holder of the privilege on behelf of the other spouse hae alsoc waived
the privilege under paragraph (1) of this rule.

~10-
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(Bule 37) Revised 8/29/60

EXPTANATION OF REVISED RULE 37 (WAIVER OF PRIVILEGE)

Limitation of Scope of Rule 37. Rule 37, relating to waiver of

privilege, has been revised so that it applies only to Rulee 26 to 29.
The revised rule does not apply to Rules 23 to 25 nor to Rules 30 to 36.
Bule 23, releting to the right of a defendant not t¢o testify in a
eriminal action or proceeding, can be waived only when the defendant
offers himself as a witness in the specific action or proceeding and then
the walver is only to cross exsmination on that part of the matter testified
to on direct. Thus, &3 far es Rule 23 is concerned, the provisions of
revised Rule 37 have no application.
Rulee 24 and 25 relate to the privilege against self-incrimination.
A new paragraph (9) is suggested for addition to Rule 25. (BSee revised
Rule 25}, Because this new paragraph and paragraph (8) of revised Rule
25 cover the scope of waiver as far as the privilege against self-
incrimingiion is concerned, revised Rule 37 has no application to Rule 25.
Revised Bule 37 likewise hap no application to the privileges provided
in Rules 30 to 35, inclusive, since each of these rules specifiec when the
privilege is aveilsble and when 1t is not.
Waiver by contract. Under revised Rule 37 the fact that e patient,

for example, has in an insurance application authorized his physician to
disclose privileged matter does not waive the physiclan-patient priviiege
for other purposes unless disclosure 1s eciuslly mede pursuant to such
euthorization. Thie differs from the Uniform Rule. The Commission can
see no valid reason why an insurapce epplicant should not be allowed in

sﬁch a case to make a contract euthorizing disclosure without waiving the
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(Rale 37)

privilege in all ceses. The fact that & person has applied'for lasurance
should not be the determining facior as to whether & privilege exists in

a case having no relationship to the insurance contract. On the cther hand,
once & diselosure is made pursuant to such authorization the seal of secrecy
is broken and the holder of the privilege should no longer be sble to claim it.

Two persons entltled to cleim privilege at same time. Generslly speaking,

under revised Rule 37, the right to claim a privilege as to a specified matter
cannot be asserted by anyone once the right to claim the privilege with respect
to that metter has been waived by a holder of the privilege. However, three
exceptions to this generel rule are stated in paragraphs (3), (4) and (5) of
the revised rule: Where two persons are the holder of a privilege at the

same time (two spouses, two patients who jointly consult a physicien, two or
more cliemts who Jointly consult & lawyer), auy one of the holders of the
privilege may claim it unless he or & person acting on his behalf has waived
the privilege. In other words, where seversl persons are the holders of any
of these privileges at the same time, s waiver by one of them does not walve

the privilege on behalf of the others.

Examples:
Rule 26 - several clients.

(1) One client appears as a witness and ig willing to disclose a
confidential communication made to his attorney; another client vho retsined
the lawyer Jointly with the witness client objects: OCbjection sustained.

(2) One client appears as a witness and testifies as to & confidential

communication made to the ettorney; the other client who jJointly coansulted the

#37



(Rute 37)
lawyer is not & party to the proceeding. In 2 second proceeding the first

client ig called upon to repeat the same testimony or the record of the
previous testimony is presented. The other client who retained the lawyer

jdintly with the witness client objects., CObjection sustained.

Rule 28 - husband and wife.

(1) Husband appears es a witness apd agrees 1o testify es to confie
dential communication between husband and wife. Wife objects. Objection
sustained.

{2) Busband appeart as & witness and testifies as to confidential
commnicetion between husband and wife; wife is not present at the time
and is not a party to action or proceeding. In & second action the hueband
is called upon to testify as toc the same conmunicetion. Husband objects;

oblection overruled - he has weived. Wife objlects; objection sustained.

Rule 27 - physician and patient.

Two patients jointly consult a physician. (For exsmple, a husband
and wife may Jointly retaln a physician regarding a fertility problem or
a husband and wife may jointly consult s psychiatrist.) In the course of
consultation e privileged communication 1s made to the physicien.

(1) Husband appears as a witnese and agrees to testify rs %0 the
privilesed commumiecation. Wife objects. Objectlon susteined.

(2} “ushani waives physiclan-natient privilege in writirg. Wife
does not waive privilege. In s subseguent action, wife ieg raliel & testify.

Husband obilects: objection overrulad. Wife objects: objection smstained.

#37



{Rule 37)
Consent to disclopure. The revised rule makes 1t clear that failure

to claim the privilege where the holder of the privilege hes the legal
stending and the opportunity to claim the privilege constituﬁes a consent
to disclosure. This 18 existing California law.

knovledge of the privilege. The Uniform Rule provides that a walver
is effective only if disclosure is ma.de by the holder of the privilege
"with knowledge of his privilege." The Commission has eliminated this
requirement because the existing California law apparently does not require
& showing that the person knew he had & privilege at the time he made the
disclosure. 'The privilege is lost because the seal of secrecy has in fact
been broken., Furthermore, if disclosure is made it indicates that the person
4id not himself consider the matter confidential.

Coercion in disclosure. The Uniform Rule reguires that the disclosure
be made without coercion. This provieion has been eliminated by the Come
migsion because Rule 38 specifically covers admissibility of a disclosure

wrongfully compelled.
Privileged disclosures. The revised rule provides that a disclosure

that is Iirivileged under these rules is not & disclosure for the purpose
of waiver of a privilege. Thus, a husband who consulis a physician may
tell his wife what he tcld the physician without walving the physiciane

patient privilege.

w1 ijm
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Revised 8/29/60
Reviged 12/10/59

‘ Note: Thie is Uniform Rule 39 &8 revised by the law Fevision Commission,
The changes in the U.:7orm Ru_e are shown by underlined materisl for new
material and by bracicied apd sirike out mnterial f{or Acleled material,

RULE 39. REFERENC: TO E{FRCISE OF PRIVILBEGES.
Subject to paragraph [(43y) (3) of Rule 23 and paragraph (10) of Rule

25041 2
{1) If a privilege is exercised not to testify or to prevent another

from testifying [y-etsher-im-the-aeiion-or] with respect to [pawéieniar
mabkers ) matter, or to refuse to disclose or to prevent another from
disclosing any matier, the Judge sni couneel mey not comment thereon, ano
presumption shall arise with respect to the exercise of the privilege [y)
and the trier of fact may not drev eny [edverse] inference therefrom as to

the credibility of the witnese or as to any matter st issue in such action
or proceeding. [Ia-these-jury-esses-vhereisn-ihe-right-te-exeveise-a

priviiegey-as-rhavein--previded; -my-be-nﬁmderﬁui— ard-unfaverabie
infevences-drava-by-ithe-trvier-of-the-faeky-or-da-inpaired- in-the-pariieuiayr

easey]

{2) The court, at the request of [ske] & party [emeweising-she) who may

be adversely affected because an unfavorable inference may be drawn by the

becaude & privilege has been exercised, [way] shall instruct the jury

[in-suppors-of-such-prividege] that no presumption arises with respect to

the exercise of the privilege and that the Jury may not drew any inference

therefrom as to the credibility of the witness or as to sny matter at issue

in such action or proceeding.

=15~
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(Rule 39)
EXPIANATION OF REVISED RULE 39 (RWERHWCE T0 EXERCISE OF PRIVILB}E)

General comment.

The Comuipsion approves the principle of Rule 39 except insofar as
Rule 39 applies to the privilege against selfeincrimination.” A recognized
privilege should not be impaired by giving the Judge or counsel a right to
comment on the exercise of the privilege to the detriment of the one
exercising the privilege. Nor shculd the trier of fact be permitted to
draw any 1nferenc'e from the exercise of the privilege as to the credibility
of a witness or as to any matter at issue in the case. To permit comment
on or inferences to be drawn from the exercise of a privilege tends to
destroy the privilege. This is the existing California law.

Instruction in support of privilege mandatory.
Upon requeat of a perty who may be adversely affected beceuse an

unfavorable inference may be drawn because a privilege has been exercised,
the court is required under revised Rule 39 to instruct the Jury that no
presumption arises and that no inference is to be drawn from the exercise
of the privilege. The Uniform Rule permits but does not reguire 'ﬁm court
to gilve such an instruction. The Commission is unable to see why this

matter ‘shtmld be within the court's diascretion.

Nature of instruction in sup‘gort of Erivil_e_gg.
The Commission has revised Rule 30 to state more specifically the

nature of the instruciion that sghould be given to the jury. The languege

of the Uniform FRule "in support of such privilege” is somewhat ambiguous.

1'(Spec:l.ail. provisions are included in revised Rule 25(10) and revised Rule
23(3) to preserve the existing California law as to the right to comment
on end to draw inferences from the exercise cof the privilege against
gelf-incrimination.)
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(Rule 39)

The revised rule states that the jury should be instructed "that no
presumption arises with respect to the exercise of the privilege and that
the jury may not draw any inference therefrom as to the credibility of the

witnese or as to any matter at ilssue in such action or proceeding."

Reference to Rule 22! 101

A reference tc paragraph {10) of Rule 25 is included in revised Rule
29. Rule 25(10) permits the court and counsel tc comment on the exercise
of the privilege against self-incrimination, permits the trier of fact to
conaider the exercise of the privilege by s non-party witness as bhearing
on the credibility of the testimony of the witness and permits the trier
of fact to draw any reascnable inference from the exercise of the privilege

by a party to the action or proceeding.

Reference to privilege not to testify.
Rule 39 refers to a privilege not to testify or to prevent another

from testifying in the action. Rule 23 is the only privilege rule which
provides a privilege oot to testify and Rule 30 does not apply to Rule 23.
'I’hﬁs, the reference to a privilege not to testify or to prevent another
person from testifying in the action has no application because none of
the privileges covered by Rule 39 permit a person to refuse to¢ testify in
an action or proceeding but go to the exclusion of testimony on & matter
that is privileged. Thus, the phrase ", either in the action or" has been
deleted from Rule 39 and other consistent adjustments made therein.

It is noted, however, that it mey be necessary to restore the deleted
language if the Commission incorporates the so-called marital "for and
against” testimonial privilege in the Uniform Rules. The Uniform Rules
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{Rule 39)
provide no such privilege. But by virtue of Section 1881(1) of the Code

of Civil Procedure and Section 1322 of tha Penal Code, s maryied person
has a privilege, subject to certain exceptions, not to have his spause
teatify elther for or agsinet him in a civil or criminal action to which
he 18 & party. Section 1322 of the Penal Code also gives his spouse a
privilege not to testify for or against him in a criminal action to which

he is a party.
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EXHIBIT I

Memorandum from H. F. Selvin

Subject: U. R. E, - rule 25(10)

To avoid repetition, at the next meeting at which rule 25{10) is
considered, of what must be, by this time, a boring discourse, I am putting
my thoughts on the subject into writing for your leisurely and, I hope,
favorable attention,

I start with some pretty obvicus considerations. BEvery privilege
tends to suppress material evidence. It is only when the evidence would
be otherwise admissible that a privilege comes into effective or necessary
operaticn. Yet, we retain various of the priviieges in the law because,
I assume, their social value is felt to outweigh the cccasional or
even frequent instance when justice miscarries because of the inability
to have materisl evidence admitted. Unless that is so there is no
justification for any privilege.

Consistently enough, and with only one exception, we seek to
preserve this value by providing in rule 39 that no presumption or
inference may be drawn from the fact that 2 privilege is exercised.

That is a neceassary and desirable corollary of recognizing s privilege

at mll. Without it exercise of o privilege could and in most instances
would be more detrimental to the holder than would be disclosure of the
infermation scught to be made inviolate by the privilege.

Inconsistently, however, we not only fail to erect the same
safeguard around the so-celled self-incrimination privilege, we go
farther by making it certain that exercise of the privilege will be

legally snd practically detrimental to the one vho exercises it. I
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find no Justification, either in logic or policy, for that
treatment of the matter. Without meaning any disrespect to

those who disagree with me, I believe thet treatment to be the
product of an emotional reaction to the kind of people whe, in
widely publicized hearings or investigations dealing with what is
today a burning issue, have invoked the priviliege. I believe

it alsc to be, in part, the product of the lawyer's besetting sin
of putting a tag on a concept and thereafter constructing all
thinking on the subject within the area defined by the words

used on the tag. The"self-incrimination™ tag attached to this
privilege immediately suggests thet the protected informetion if
g¢isclosed would incriminate. Yet, the history of the struggle
that brought the privilege into the law shows that it is really a
privilege against testimonial compulsicn; and that it was and is
the device by which it was sought to prevent the continuance in
England and the sdoption in this country of those barbaric and
even bloody practices which for so long disfigured criminal justice
at the common law. It is merely a recognition of the fact that in
our system no man should be commpelled to give evidence of any
fact, however insignificant or harmiess in itself, that may be
used against him as part of a chain of proof in a criminsl prosecu-
tlon. Eesort to the privilege, therefore, is neither necessarily
nor always an inferential admission of guilt, any more than, as

we properly recoghize, is resort to one of the other privileges an
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inferential zdmissicn of an adverse fact. I shall attempt to
demonstrate this in a moment.

The importance of the seif-incrimination privilege in our
society is shown, I should think, by the fact thet it is the only
ane of the privileges that, in the federal system, in California,
and in wmany other states, is created and preserved in a constitution
rather than in a statute or merely in the case law. T claim for it,
therefore, s standing at least equal in dignity to that of the
other privileges; znd I can see no reason why, heving granted it
by censtitutiona) mandate, we should sap its vitality by a rule
of evidence.

The incongrulty of ocur proposed acticn is demonstrated,
at least to my satisfactiocn, by a consideration of these hypothe-
tical cases -- hypothetical in respect of the use of the privilege,
but the first two of which are based on or suggested by factual
situations that arcse in cases with which I am familiar:

1. Attorney - client: The case is a will-contest. The

contestants claim that will was forged by its proponent. The
testator was an elderly, nearly blind man who died after an operation
in a private hospital. The will was typed and was in excellent

legal form. It bore the admittedly genuine signature of the
testator. The ciaim of the contestants was that the testator

signed a blank sheet of paper upon the representation that it was

a consent to his then impending operation, and that the text was

later typed in above that signature. It was felt that to conform



the length of the text to the space available over the signsture,
the forger must heve previously prepared the text; and since the
suspected forger was neither a lawyer nor particularly literate,
it was quite likely that he had engaged a lawyer to prepare a
form. There was no suggestion that the lawyer was a knowing
eccomplice. Investigation showed that the suspected forger
had visited a lawyer's office a day or so before the testator
signed. Now, suppose the lawyer is called as a witness and asked
to divulge the commonicetions between himself and the proponent.
The objection of privilege would be made and sustained. Under
rute 39 no presumption of Inference adverse to the proponent could
be drevn. The justificetion for that result would be, first,
that the privilege shouwld not be impaired by meking its invoeation
the practical equivalent of a disclosure; and, second, that the
privilege mey have been invoked for various reascns supplying no
logical basis for the adverse inference, e.g., (a) the commmicatione
related to other matters which the c¢lient desired, as was his right,
to keep confidential; or (b) the communications related to a will
tut not the will in question -~ a difference thet a jury in the
course of a long trisl might not fully appreciate; or {c) the
coprmunications were harmless but the proponent’s lawyer vas one
of those who believe in making the road as rouch zs possible for
the opponent by invoking every objection to admissibility that
is available. No doubt, the privilege could have teen invoked
because disclesure would have been fatal to the proponent's case --
but we do not think this sufficiently likely tc permit the infersnce;
ctherwise we would not have rule 39.
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2, Physieisn - patient: X. is on trial for manslaughter

as the result of a hit-and-run ccllision, The police believe from
the circumstances that X. was injured in the collision. They
locete a doctor who was consulied by X. the day following the col-
lision. The doctor is called as a witness and asked questions
designed to produce testimony that he treated X. for an injury of
the sort that cculd have been or that he was told by X. had been
guffered in the kind of collision involved. An objectlon on
ground of privilege would no doubt be sustained. Here, again, no
adverse inference may be drawn. The justificetion, once more,

is the necessity of not impalring the privilege, snd the fact that
there may have been other reasons for claiming the privilege, e.g.,
(a) X. was treated for e loathsome disease -- & fact he does not
want disclosed; or (b) he was treated for a traumatic injury, not
in fact suffered in the colllsion, but which the jury might infer
was suffered there; or {¢) he too 1s represented by the play-it-the-

hard way lawyer.

3. Priest-penitent: A defendant in = criminal case is

known to be a commanicant of a church wvhose practice includes

the confessional. The priest of the parish in which the defendant
resides is called and asked questions designed to produce testimony
that the defendant confessed the crime of which he is accused. The
privilege ig claimed and upheld., Rule 39 precludes drawing of

an adverse inference, even though, if the facts were known, 1t

would appear that the clalm of privilege was motivated by the
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fact that Jjust such & confession hsd been made. On the other
hand, the inducing cause may have been {a) a desire to prevent
disclosure thet, not the crime in question, but some other sin
(perhapa not even amounting to a crime) had been confessed; or
{b) a conscientious belief that the confessional is sacred and
should remain inviclate in all circumstances.

The case of the self-inecriminstion privilege is not dif-
ferent in principle from these examples. The claim of privilege
may have been made for any of a number of reasons supplylng no
logical basis for the adverse inference, e.g., {a) to prevent
disclosure of the commission of some offense other than the ane
with which the holder is charged; or (b) to prevent disclosure
of a fact, harmless and innocent in itself, which together wiih
evidence of other facts (the nature and extent of which the holder
may not fully know)} will fashion a circumstantial case against
the holder; or {c)} a conscientious belief that constitutional
rights are and should be inviclable; or {4} a belief that the
prosecution should meke out a case independently of the testimony
or testimonial conduct of the defendant.

As {he Supreme Court has said: [Grunewald v. U.S., 353 U.S.

391, Lavl
", ..Recent re-examination of the history and
meaning of the Fifth Amendment has emphasized anew
that one of the basic functions of the privilege 1s
to protect innocent men. Griswold, The Fifth

Amendment Today, 9-30, 53~82. 'Too many, even those
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who should be better advised, view this privilege as a
shelter for wrongdoers. They too resdily assume thatl
those who invoke it are either guility of crime ¢r commit
perjury in elaiming the privilege.' Ullmenn v. United

States, 350 US 422, 426, 100 L ed 511, 518, 76 8 ct h97,

53 ALR2A 1008, See also Slochower v Board of Higher

Education, 350 US 551, 100 L ed 692, 76 8 Ct 637, when.

at the same Term, this Court said at pp. 557, 558: 'The

privilege serves to protect the immocent who otherwise
might be ensnared by embiguous circumstances.'"

If, notwithstanding all this, the inference 1s permitted
to be drawn the defendant would be entitled to dispel it by showlng
his real reason for cleiming the privilege. That, however, 1s of
little, if any,benefit to him; for such a showing would almost
always result in the direct or at least indirect disclosure of the
information scught to be protected by the privilege.

The current decisional trend is against rule 25(10). The

latest California cases of which I am aware are People v. Calhoun,

50 Cal.2d 137 and People v. Snyder, 50 Cal.2d 190. In Calhoun the

prosecution introduced evidence, as part of its case-in-chief,
that the defendant when called before the grand jury and queried
about metters relgted to the subject-matter of the indictment
againat him claimed the self-incriminetion privilege 47 times.
The admission of that evidence was held prejudicially erronecus
because "no implication of guilt can be drawn from a defendant's

relying on the constitutional guarantees of article I, section 13,
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of the Constitution of the Sate of California . . ."

In Snyder, it was held prejudicially erronecus to admit
evidence that the defendant, as a witness in the Calboun trisl, had
refused to testify om “bhe ground of self-incrimination. It was also
held to be errocr to ingtruct the jury that the refusal to testify,
along with all other facte, could he comsidered in determining the
guilt or innocence of the defendant. Contrary cases -- People v.

Kynette, 15 Cal.2d 731, and People v. Wayne, 41 Cal.2d 814, among

others -- were overruled.

I realize thet neither Calhoun nor Snyder directly settles
the question whether such evidence and the adverse inference to bhe
drawn therefrom would be admissible to impeach g defendant who had
testified at his trial; or the gquestion whether in a c¢ivil proceeding
the evidence and inference would be admissible., To my mind, however,
they cleerly foreshadow a result agalnst admissibility when those two
questions do arise; because, as the Court said in Snyder, the "use of
evidence of the assertion of the privilege asgainst self-incrimination
as an Indication of guilt and as support for a verdict is directly

1

contrary to the intent of the constitutional provisions . . .

{ Emphasis mine) That intent is just as effective and controlling in
8 civil case a3 in & criminal case, and in respect of impeachment as
well as iv respect of affirmetive evidence.

In Calhoun our court approvingly cited Grunewald v. U. 3.,

353 U. 5. 321. There, the defendant testified at his trial to facis
consistent with innocence. He was cross-examined about having claimed

the self-ipcrimination privilege before the grand jury when asked
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gquestions directed to those Jacts. The trial jury wes instructed
that bis claim of nririlege could be taken “only as reflecting on
his credibility, and Unat no inference &s to guilt cor innocence
could be dravn therefrcm . . " The court as a whole agreed that
no impliecation nf guilt could be drawn from the claim. A majorizy
of the Court held that permitting the cross-examination for purpeses
of impeachment was error because in the special circumstances of the
case the defendant's “claim of the Fifth Amendment privilege befere
the Brooklyn grani jury in response to questions which he answered at
the trial was wholly comsistent with innocence . . ., . For example,
had he stated to the grand jury that he knew Grunewald, the admiasion
would have constituted a link between him and a criminal conspiracy,
and this would be true even though he was entirely innocent and even
though his friendship with Grunewsld was above reproach . . . ."
The Chief Justice, and Mr. Justices Blaeck, Douglas and Brennan agreed
with the majority in the above, but added that they did not rest
their concurrence on the special ecircumstances of the case. Their
view wasg:
. + « I can think of no special circumstances

that would justify use of a constitutional privilege

te discredit or convict a person who asserts it. The

value of copstitutionsl privileges is largely destroyed

if persons can be penalized for relying on them.

"It seems peculiarly incongruous and indefensible
for courts which exist and act only under the Constitue

tion to draw inferences of lack of honesty from invecation
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of a privilege deemed worthy of enshrinement in the
Constitution . . . .M

These cases fairly represent the present trend. 5o far as
the earlier casges are concerned I should say, as the Supreme Court
has said, thaet "the authority of an older case may be as effectively
dissipated by a later trend of decision as by a statement expressly

overruling it . . . ." [Sei Fujii v. California, 38 Cal.2d 718, T728.]
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EXHIBIT II

Memorandum from Roy A. Gustafson September 19, 1960

Subject: U. R. B, ~ rule 25(10)

I received s merorandum from Herman Selvin on this subject and I
do not think it should go unsnswered. While I do not know what the dis-
cusslon was at the August meeting, I would like to make some comment in case
similar comments have not already been made at the August meeting.

I am enclosing & copy of a memorandum I prepared about two and a
half years ago. Whlle it pertains principally to sncther subject, the
matter of inferences to be drawn from exercise of the privilege sgainst self-
incrimination is also treated. I am too lazy to redo the memorandum to
confine it to the subject of rule 25(10)}.

Herman says that we are being inconsistent if we prohibit the drawing
of an inference from the exercise of scme privilepges and permit it when
the privilege against selif-incerimination is exercised. I disagree. There
is to me a vast distinction between the privilege against self-incrimination
and all other privileges.

Let us take the examples given in Hermen's memorandum., They are
attorney-cllent privilege, physician-petient privilege and priest-penitent
privilege, The basic purpose of these privileges is to encourage communica-
tions between two persons vwho stand in a particular relstionship., Our law
wants to assure the parishioner that he can without fear confess even
horrible deeds to his priest. The principal purpose for which the parishioner

goes to his priest is to discuss these highly person problems about which the
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parishicner wants noc one else to know. Similarly, representation of a
client by an attorney would be gregtly impaired if the client were not
gueranteed thest what he tells the attorney is in utmost confildence. A
ratient who goes to a physician also often discloses information which
he does not want anyone else to know. However, the principal purpose of
going to a physician is not to discuss extremely confidential matters,
but to recelve treatment for illness or injury. In this respect there
is a difference between the physician-patient relationship and the other
two relationships. This is recognized in our law where we say that in

a criminal case, the priviiege dees not apply. The value to society of
convicting criminals is more important than preserving the confidence of
conmunications between patients and physicians. (In this respect, the
illustration on page 5 of Herman's memorapdum is out of plece. He says
that where X is on trial for manslaughter and the physician is asked
what X told him when he visited him, an objection to the question "on
ground of privilege would no doubt be sustained.” This is not true.

The objection would be overruled.)

With respect to the attorney-client and priest-penitent privi-
leges, Herman suggests that invocation of a privilege to prevent
testimony is not necessarily done because the testimony will be adverse
to the person whose commnication is in gquestion. Certainly that is
true. The client may have confided to the attorney & matter entirely
different from that which the lawyer for a perty suspects and the
client certainly masy desire that the different matter be kept strictly
confidential. The same thing is true of the priest-penitent situation.

However, all of this 1s completely immeterial to whether any inference
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may be drawn from the exercise of the privilege. The reason is that the
privilege is not confineé to communications that may reflect discredit
or do harm tc the communicator if revealed. It extends to all communi-
cations, good or bad. It is the relationship alone which gives rise to
the privilege ahd once that relationship is shown to exist, the
communications are confidential entirely apart from what they mlght
disclose. Consequently, one cannct draw an inference from the refusal
to disclose any commmnication that the communication dealt with a
particular subject or that the communication was of a particular fact
being sought by the examiner.

Completely different is the privilege sgainst self-incrimination.
This is not dependent at all upon the status and reletionship of two
persons. It has nothing to do with communications., The sole ground
for invoking the privilege is that a truthful answer to the particular
guestion asked will disclose a fact which does, or tends to, incriminate
the witness. 1 refer to my enclosed memorandum for further discussion
of this proposition. Hermsn says that the privilege may be exercised
because of "a conscientious belief that constitutional rights are and
should be inviolable.” That is not a proper ground for exercise of
the privilege. Unless the answer would, or would tend to, incriminate
the witness, he must answer regardless of what he may think about
constitutional rights. Hermen further says that the privilege may be
exercised because of "s bellef that the prosecution should make out
& case Independently of the testimony or testimenial conduct of the
defendant.” I don't understand how this reason has any bearing in the

light of our present law. The prosecution cannot call the defendant as
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a witness. ITf the defendant is a witness in a criminel case, it is by
reascn-of his own choice and no privilege remains for him to exercise
with respect to matters about which he testifies. As to matters about
which he does not testify, our law prchiblts inquiry of him. Perhaps
Herman was thinking of a situation where defendant in the present
criminal case has exercised the privilege in a prior proceeding. This,
however, is already taken care of by our law which, as I have pointed
out in my memorandum and as Herman points ocut, prohibits use of the
prior exercise of the privilege as affirmative evidence of guilt in
the present case,

I agree with Herman that the privilege against self-incrimination
may be exercised "(a) to prevent disclosure of the commission of some
offense other than the one with which the holder is charged; or (b}
to prevent disclosure of a fact, harmless and innocent in itself, which
together with evidence of other facte (the nature and extent of which
the holder may not fully know) will fashion a circumstantial case
against the holder . ., . ." (Herman should have cast hisg illustrations
to apply to & witness in a case rather than to a defendant in a criminal
case because, for the reason stated sbove, the whole discussion is
inapplicable to s party-defendent in & criminal case.) However, I
emphetically disagree with Herman when he says that these reasons
for exercising the privilege supply 'no logical basis for the adverse

inference." It must be remembered that we are talking about any
witness except the defendant in & criminal action. When the witness
is asked whether he was under the influence of narcotics at the time

he purportedly chserved the events to which he is testifying and he
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invokes the privilege, I think it is perfectly logical to permit the jury
to infer that he was. I confess that I am totally unable to conjure up
any illustration where exercise of the privilege giving rise to any
inference of probative value would more probably be untrue than true.
After all, we are desling only in probabilities and not in invarisble
conclusions. I chailenge Herman to give us some conerete hypothetical
situation where exercigse of the privilege by o witness more likely, in
all situations, is based on a ground which, if known to the trier of
fact, would dispel the adverse Iinference with probative value to which
the answer would otherwise give rise.

All I can sey about the "decisional trend"” evidenced by the

Calhoun and Snyder cases is that, as I point out in my memorandum,

the trend has sbsolutely no basis in logic. If we believe thet the
Supreme Court is about to go down the wrong path, I fall to see why

we should make an attempt to get there bhefore the court dees.

TI.5




EXHIBIT III

Memorsndum from H. F. Selvin

Subject: U.R.E. Rule 25(10)

In Memorandum 83(1960) it ie seid that rule 25(10) “purports to

restate the present law of this State ...." Fross v. Wotton, 3 Cel.2d

384, and Nelson v. Southern Pacific, 8 Cal.2d 648, are cited in support.

With respect, it is submitted that the quoted statement is more dogmatic
than is warranted by a reslistic analysis of what the Supreme Court
actually did in Calhoun and Snuyder. Consider:

1. It is clear, at least, in criminal cases that for use as
affirmative or independent evidence no inference of guilt may be drewn
from exercise of the self-incrimination privilege. That wes the exact
point decided in Calboun and Snyder.

2. In Snyder, the Court expressly overruled Kynette and Weyme.
[50 Cal.2d at 197.] In each of the two last-named cases evidence of
prior exercise of the privilege had been admitted only for the limited
purpcse of impeaching the defendant who, at his trisl, testified to
matiers consistent with innocence and in respect to which be had
previously refused to testify on the ground of self-incrimination. If
use of the inference for this limited purpose is subetantively or
materially disting:isha‘ble from use of 1t as aeffimmative evidence, there

was nc need to overrule either Kynette or Wayne; it would have been

enough to distinguish them. gSince they were expressly overruled it is
at least strongly srgusble that even use merely for impeachment is no

longer permissible in this State.
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3. ©So far as drawing the inference in civil cases ie concerned,
1% will be recalled that in Kynette the Couwrt relied upon ¥ross and
Nelson, saying, "...we see no distinction so far as impeachment is
concerned in the rights of witnesses in civil and criminal action [sicl,
including a defendant who, &s here, takes the stand in his own defense ..."
[15 Cal.2d at 750.] That there is no substantial difference in principle
between use as affirmative evidence and use for impeachment or between
civil and criminal cases for either purpose, is shown by the fact that
Fross, an affirmative-evidence civil case;, and Nelson, an impeachment
civil case, were cited to justify the holding in an impeachment criminal
case. I suggest, therefore, that the shot that killed Kynette also
brought about the demise of the civil cases.

i, The only other case permitting the inference to be drawn that
1s cited in Memorandum 83(1960) is Keller v. Key System, 129 Cal. App.2d

593 -- in which the discussion of self-incriminaticn was actually dictum
because the witnesses' prior refusal to answer the guestions of an
investigating policeman had not been grounded on the privilege but upon
hie employer's instructicn to give no more irnformation. In any event,
the case was expressly disapproved in Sayder. [50 Cal.2d at 197]
Subject to the provisions of Articie I of Amendmente to the
Constitution of the United States (as included in section 1 of Article
XIV of said Amendments) and Article I, section 9, of the Constitution

of the State of California, further deponent sayeth not.
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