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MeIlIorandum No. 105 (1960) 

SubJect: Study No. 36(L) - Condemnation (revisions of previously 

approved recommendations) 

The Commission bas previously approved three reconaendations relating 

to em1.Dent domain. A copy of each such ret'OlllDendation is attacbed. The 

staff believes that certain revisions (indicated below) should be made in 

the re~ndations. Additional COIIIIDe!Its by Mr. Tarr, Chairman of the 

State Bar CoaIDittee on Condemnation, are set out as l!lIcb1bit I and Exhibit II, 

attached. EXhibit III, attached, contains two points made by the Departllent 

of Public Works before the Assembly CoIImU.ttee on Judiciary - Civil. 

Evidence l'IeCOlllllendation 

The staff believes that the discussion on page 6 of the reconnendetien 

ill support of the reCO/lllleDdation that offers or options to buy or sell the 

property to be taken or other property is not as stl'Ollg an e,rsument as can 

be 1II!Ide. Because of the time schedule for printing this recctll'M'Metion, 

the staff bas revised paragraph (c) en page 6 of the reCOllllllendation to 

read as follows: 

(c) Offers or optiOns to buy or eell the property to be taken or 

damaged or allY other property by or to third persons should not be 

considered on the question of value except to the extent that offers by 

the owner of the property subJect to c~ndemnetion constitute admiSSions. 
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Oral offers are often glibly made and refused in mere passing CODVersa-

tion. Because of the Statute of Frauds such an offer c8Jll:lOt be turned into 

a binding contract by its acceptance. The offeror risks ~ing, therefore, 

by making such an offer and there is little incentive for him to make a 

careful appraisal of the property before speaking. Thus, IUl oral offer will 

often cast little light upon the question of value of the property. Another 

obJection to permitting oral offers to be considered is ~t they are easy 
" 

to fabricate. 

An offer in writing in such form that it could be ~ed into a 
• f-: 

:\ 

binding contract by its acceptance is better evidence of Vf:).ue than an ~ 

offer. But written otfers should not be considered beca~se of' the range of 
".,:, 

the collateral inqUiry which would have to be made to de~e~ne whether 

they were an accurate indication of market value. SUch~. o.ffer shoulQ not 

be considered if the offeror desired the property for some ~,rsonal reasons 

unrelated to its market value, or if, being an offer to buy ·~_l at a 

future t~ aecured by an option, it reflected a speculative est:i:mate rather 

than present value, or if the offe1'Or lacked the necessary resources to 

complete the transaction should his offer be accepted, or if it was subject 

to contingencies. Not only would the range of collateral inquiry that 

would be necessary to determine the validity of a written offer as a true 

indication of value be great, but it would frequently be very difficult to 

make the inqntry bee_se the of'fex'Or would not be before the court and 
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subject to cross examination. 

In view of these considerations and the fact that the value of 

such evidence is slight, the COIIIIIission has concluded that offers should 

be excluded ent1rely fram consideration as a basis for determining 

market value except that an offer to sell which constitutes an admission 

should be admissible for the reasons that admissiOns are admissible 

generally. 

Moving Expense Recommendation 

'llie staff has not made any change in this recommendation. However, 

the definition of "moving" on page 6 vas strongly criticized at the public 
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hearillgs held on this bill. Some meIIlbers of the legislative COIIIJII1ttees 

seemed to scree nth the attorneys for condemners who contend that the 

vord "tnatalling" is ambiguous. For example, it was cla1med that this 

provision m1ght require that the condemZler would have to pay for Y1r1ng 

& house for 220 volt current for a drfer as a part of the expense of 

"1n8tall1ng" the dryer in its new location. One possible ~sion that 

the CcIIIIII1ssion might want to make in this bill would be to revise the 

definition of' "lIIOV1ng" as indicated below: 

( e) "Maving" means diElllllUltling, reID)Ving, packing, 

loading, transporting, unloading, unpack1.ng, reasselllbling 

and inatalling personal property but does not 1ncl.ude 

ilIFoVemmts to the site to which the personal pt'01!!rty is 

moved. 

one page 8 of' the reCOlllllleDdation, fourth line from the bottom of 

the page, the words "and special &ssesllll!ellts" should be deleted. ihe 

COlIIIIission deleted special asses_nts from the statute and the 

reC()!!!!M!!detion should conform. 

on page 31 of the reconDendation, a paragraph (0) should be added 

to Section 1255b(1) to read: 

(c) 'lhe date the plaintiff was authorized to take possession of 

the property under an order authorizing the plaintiff to do SO. 'lh1B 

IlUg8ested revision is consiStent nth the ~ used in other parts 

of the bUl. (See last portion of previous section.) Moreover, it 
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reflects the polley decision actually III&de by the ComlII1ssion. ibe 

CoIlImission originell;y d.ete:rm1ned that title should pass on the date that 

the plaintiff vas authorized to take possession of' the propert;y under an 

order of iIIIlIediate possession. Interest was to run from the date title 

passed. ibis decision vas later changed and the staff in revising 

Section 1255b failed to insert the l!l.DgU8ee Sll8Sested above. Under the 

existiDg law, interest runs from the "effective date" of the order of 

111!!!!eo\1ate possession. A case is now on appeal where the plaintiff 

obtained an order of 1JIIIIediate possession. Thereafter the defendant 

moved off the propert;y. The plaintiff did not, however, take pl:Qrs1cal 

possession of the propert;y for two ;years. '!be defendant claimS interest 

from the "effective date" of the order. 

In hiB statement prepared for the Assembl;y Interim COmID1 ttee on 

Judiciar;y -- Civil, Mr. Tarr suggests a somewhat different revision of 

Section 1255b(1). Be would revise Section 1255b(1)(b) to read: 

(b) The date that [*ke) an order for possession of the propert;y 

sought to be condemned is served upon the defendant entitled to or in 

lawful POssession of the property [UkeJ!l.) or the damsge thereto occurs, 

however, if such defendant continues in actual possession atter such 

date and receives rents, issues and profits from the property, the value 

of sucb rents, issues and profits shall. be off-set aeinst such interest, 

to the extent of such interest. 

On paae 39 01' the recommendation, in paragraph (a) about the JDid.dJ.e 

of the page, the words ", including an;y damages that ma;y be sustained by 

the defendant if the propert;y is not t:Lnally taken tor publiC use" should 

be deleted. ibis phrase iB not consistent with the statute reCOllllJellded 
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by the Camaission. (See Section 1243.5(1), pages 15-16 ot recO!!!Df!ndation). 

Since we are allowing the detendant to draw down the entire deposit, it 

seems that what he should receive is the probable Just compensation that 

will be awarded tor the property. It this suggested revision is not 

acceptable to the COIIIIII1ssian, an adjustment should be made in Section 

1243.5(1) to make it cons1stent with the proposed change in the Constitution. 

The Legislative Counsel S1l88ests additional changes in the proposed 

const1t1ltional emendment. The stat:r 1s willing to accept these changes 

but presents this matter to the Camaission tor 1ts consideration. The 

port1on of the const1tutional !I1!I!!lldJnent that would be changed is set out 

bel.cr.r. The changes fran the constitution as emended by the CODID1ssion 

are shown in strike out and U!lderscoring. 

SEC. 14. Private property shall not be taken or damaged 

for public use without just compensation having first been 

III8de to, or pe.1d into court tor, the owner. [~eqt;-a.-fillel'Wi&. 

"8¥"-.-iB-g."i8B-23a-"-AP$iele-XlI-sl-'kis-Qe.s'i'~i"7] 

Such Just ccmpeDsation shall be ascertained by a Jury, unless 

a Jury be waived, as in other civil cases in a court of record, 

as shall be prescr1bed by law ["]j except that [k_n.7) the 

Leg1slature ~ [71 by statute [7) authorize the plaintiff 

in a proceeding in eminent doaain to take immed1ate possession 

ot and title to the property sought to be condemned, whether 

the tee thereof or a lesser estate, interest or ea&elllent be 

sought,!. [t-JII'8¥iU4.-'IIM) Any such statute shall require [~~) 

that the plaintiff shall first deposit such amount of money as the 

court determines to he the probable Just compensat1on to be made 

-5-



c 

c 

c 

r 
',-. 

for the tak1Dg and any d.alDage incident thereto [uelloltiBEl-~ 

~.-,aa'-aay-"-sws'atRei-~-'ke-i~-"-'B.-JPel·~Y 

b-Jl..,-,hsUy-MlIea-'.-Jv.'IlUe-wse:J 1 and [~1.!11 that the 

money depoaited shall be paid promptly to the person entitled 

thereto in accordance with such procedure and upon such 

security as the Legislature 1118¥ prescribe. (iw.'Ii;jan-'a-*ae 

lial'aUau-... *aiui.-u-1Ill'.-seeUNl,] 'The Legislature I11BJ 

by statute prescribe the mazmer in which, the time at which, 

the purposes for which, and the persons or entities by which, 

11!RMdiate possession of property sQU8bt to be condemned IIIIQ' 

be taken. 

On page 24 of the recOlllllf'lldation, the staff suggests that a chal)ge 

be lIISde in Section l253. Under the statute as revised by the CCIIIII1ssion, 

possession prior to the entr,y of J"dgmeDt may be taken under Section 

1243.5 (1JIIIed1ate possession) and possession pending appeal 1118¥ be taken 

under Section 1254. !rhus, Sections 1243.5 and 1254 are intended to 

provide the eXclusive procedure whereby the condemner may obtain 

possession prior to final judgment. Accordingly, Section 1253 should 

be amended to delete the word ''When'' at the beginning of the section 

and insert "After.final judgment. when". This reviSion wiU prevent 

the foUow1ns: Condemner p~ amount of jud8ment into court and either 

condemner or condemnee appeals; condemner obtains final order of 

condemnation; fUes order and obtains title; condemner now seeks to 

obtain possession pending the appeal because condemner has obtained 

tiUe. Section 1253 was not intended to permit the condemner to 
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obtain possession in this manner and the suggested revision will make 

it clear that the condemner cannot do so. 

Respect~ submitted, 

Jobn H. DeMoully 
Executive Secretary 

, 
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EXHIBIT I 

:'ECOMMENIIA!rIONS 
OF 

i..ESLIE R. TARR 
AND 

FJ.CHARD L. IlUXTABLE 

RELATING ':'0 REr.:OMMENDATIONS OF LAW REVISION COOMISSIOlf ON 

EVIDENCE IN EMINl!2fl' DCIfAIJ( CASES 

G!!ERAk. The recc.aendations of the Law Revision CtiIIIiD1sllion 

relating to Evidence in !lninellt Domain Calies aret genera.Uy very well 

done, and their adoption into law will srutiy increase the frequency 

of justice in such proceecl1I!gs. The expansion cit the rtel.d of evidence 

w11J. now permit quick and direct presentation of variol1ll t01'llis of 

evidence which, in past years, were brought before the Jury by slow 

and indirect methods, otten confusing the Jury and prolons:1ng the tJ':i.al.1 

SECTION 1248.1 (a) - Page 8. This section states the existing 

rule that value m&y be Proved by opinions of qualified persons and 

that the owner is "pre sUllIed" qualified. This section can be clarified 

in two respects: 

-----(1) TIle words ''presumed to be" should be deleted. This will 

remove the cona~ers' objections to the use of the word "presumed" 

and -will remove any doubt as to the quality of such qualification. A 

presumption is otten rebuttable and it could be contende~ under the 

present .1anguas:e that an owner, upon a showing that he doesn't live on 

the property, or did not purchase the property but inherited it, should 
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not be permitted to express his opinion. Such interpretetion .... ould, for 

example, make it impossible tor an absentee owner of l:l1llited means to 

litigate his case, and could be unconstitutional; and 

-----(2) The provision should. expressly permit an officer of a corporation 

.... hich owns the property or property interest to testify. 

Section 1248.1 (s), the last sentence SHOULD READ: 

" ••••• The owner or an officer of a cOrporate owner of the property to 

be taken or injuriOUSly affected is (peeu.H-.e-ee) qualified to 

express such opinions." 

SECl'1ON 1248.2 (b)-Pye 9; This provision makes it proper tor an 

expert to consider sales "or contract to sell" comparable property. This 

provision is necessary, bcnrever, it should be qualified to prohibit 

consideration of a contract to sell which is not intended to effect 

possession or title in a reasonsble t:lJlle. These contracts to sell in 

the future with no present change of possession are almost always innuenced 

by tax considerations and personal motivations, and are accompanied by 

collateral contracts and leases which are not matters of public record. 

It has been held that a Bale resulting from the enforcement ot a contract 

by specific performance is not an open market transaction. How then, can 

we consider a sale that has not taken place under a contract which may 

not be enforceable. McCormick on Evidence as quoted. in County at Los 

Angeles v. Faus, 48 Cal. 2d. 612, 678 (June 1951) suagests that the price 

''must be actually paid or substantially secured." The authority cited 

by Mr. McCormick tor this proposition is a contract for sale case. 
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Section 12ll8.2 (b) SHOULD REI\D: "The price and other terms of any 

sale of, or contract to sell, comparable property if' the sale or contract 

was freely made in good faith within a reasonable time before or after 

the date of valuation, and the sale or contract bas effected or will 

effect title or possession to the cOllljParable proJ1erty within such time 

and if the consideration for title or possess1on bas already been paid or 

substantially secured." 

SECTION 12l18.2 (e)-Page 10. This pravis10n perlDits consideration of 

capitalization of' rents but not of "income or profits attributable to 

any business conducted thereon." This provision resolves a long conflict 

and perlDits the appraiser to rely upon the considerations which are the 

actual basis tor the deterlDination of most buyers and sellers either to 

buy or to sell, and at 'What price. It is f'lmdamental that a property 

which is bought to produce inccme is bought in consideration of that 

income. However, modern custom and usage in many commercial classes of 

property fixes rents at percentage or other measurable portion of gross 

sales or business on the property. Such is a rental and is not related 

to the speculative el ement of "profits" yet the language presently 

proposed would seem to exclude such capitalization. This should be 

corrected as tollows: 

Section 12ll8.2 (e) SHOOLD REI\D: ''The capitalized value of the 

reasonable net rental attributable to the property or property interest 

to be taken or injuriously affected, including reasonable net rentals 

customarily fixed by a percent86e or other measurable portion of grOSS 

sales or grOSS income of a business which may reasonably be conducted 
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on the premises, but as distinguished from the capitalized value of the 

income or profits attributable to any business conducted thereon." 

SECTION 1248.2 (f}-Page 10. This provision permits consideration 

of the cost of reproducing improvements Were the improvements "enhance 

the value of the land for its highest and best use." As an eX8lllple, if 

the land would be worth $50,000 if vacant and available for industrial 

use, but is only worth $40,000 for commercial use because of a $1,000,000 

office building on the property, it is obvious that the 'bUilding, 

considered separately, does not "enhance the value of the land for its 

~st and best use." If this section is based upon logic, then the 

$1,000,000 office building is worthless, and the land is worth $50,000. 

Yet the true value of the property is $1,040,000. Thus, the rule must 

be that if the value of the land is impaired by a "non-conforming" 

improvement, such should be considered in fixing the value of the land 

in the first instance, and then the cost of reproducing such improve­

ments ~ be considered, whether or not they conform to highest snd. best 

use. 

Section 1248.2 (f) BHOOLD READ: ''The value of the property or 

property interest to be taken or injuriously affected as indicated by 

the value of the land together with ill the cost of reproducing the 

improvements thereon, if the improvements enhance the value of the land, 

(fep-~~s-aigBes~-aaa-\el~-~le) less whatever depreciation or obsolescence 

the improvements have suttered, or (2) the price 'Which the improvements 

will sell for, in place, to ,be lIIOVed, 'When the highest and best use 

economically requires the existing 1D!Provements to be removed." 
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SECTION l248.3 (c}-Page lO. This provision prohibits consideration 

of offers or options to buy or lease the subject property or comparable 

properties. The reasons advanced for such exclusion is that offers can 

be fabricated and it is difficult to get accurate information. ALL 

EVIDENCE CAN BE FAllRICATED, thus the law has developed its safeguards,-­

the crime of perjury, the statute of frauds, and others. IT IS AUlAYS 

DIFFICULT TO Gl!!l' ACCURNrE INFORMAT.IOH about any sale, yet no one suggests 

that ALL sales should be excluded. The Supreme Court in COUllty of Los 

Angeles v. hue, 48 Cal. 21, 612, at page 611, quoted with approval the 

following lansuage of Professor Wigmore in his treatise on The Law of 

Evi.dence: 

''When the conduct of others indicat1n8 the nature of a salable 

article consists in offering this or that sum of mcney, ·it creates the 

phenomena ot~, so-called. For evidential purposes, sale-value 

is nothing more than the nature or quality of the article as measured 

by the money which others show themselves willing to l.ay out in 

purchasing it. Their otfers of money not merely indicate the value, 

they ~ the value; ••• " 

The hus Case also approved the dissent1n8 opinion ot Justice 

Traynor in People v. La Macchia, 41 Cal. 21 138, 156, in which he stated 

that where an otter is ''bona fide and is for the identicaJ. property, and 

is by a purchaser able and willing to buy, evidence of the offer should 

be admitted." 

Prior to the hue Case, it was held reversable error to restrict 

cross.examination - even sales were not admissible on direct examination 

at this time - so as to prohibit inquiry into cOD/iliderntion of an ofter to 
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purche.se the p:Operty being co:ndemne~. People v. Union Machine eo., 133 

C.A. 211 161. 172; People v. La Macchia ~! Ca1;2d 138, 748. 

'Atter the hUB Case, it has been held that even offers to purchase 

comparable properties were proper subject for cross-examination. Los 

Angeles City High School Dist. v. Kita, 169 C.A. 2d 655, 661; Covina 

Union High School Dist. v. Jobe, 174 C.A. 2d 340, 351-2. 

In City of San Diego v. Bogelu, 164 C.A. 2d 1 (Oct. 1958), 

testimony as to an amount of an offer to bloW the subject property was 

held to support the verdict of the Court. 

In People v. Cava, 314 P. 2d 45, 46-7 (July 1957) in reliance upon 

the raUB Case, the District Court of Appeal held that an offer to buy 

the subject property was admissible on direct examination. This decision 

was vacated and no final appellate ruling was ever made. Later, however, 

the Supreme Court in Pao Ch'en Lee v. Gregorion. 50 Cal. 2d 502, 505, 

helCl. an offer to buy the subject property in a :traud case admissible on 

direct examine:tion and even when the otter is by a relative of the 

defendant and in open Court, the bona tides of the offer being for the 

"trier of fact". 

The proposed rule will CIWfGE the existing rule and should not be 

adopted in its existing form. 

An offer to purchase the subject property should be admissible if' 

it is (1) bona fide, (2) by a person who is able and willing to bloW, and 

(3) the terms thereof are such that the transaction, if the offer were 

accepted, would be reasonably certain of consummation. A form of the 

statute of frauds could be added requiring that the offer be in writing. 
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An ofter to purehase, or a listing ot another property, a prior 

sal.e of which has been placed in evideooe, should be admissibJ.e for 

the lim1ted purpose of rebuttal. of the prior sal.e. 

Section 1248.3 (d SHOULD READ: "The price at which an ofter or 

option to purehase or lease the property or property interest to be 

taken or inJuriously affected or any other property was made, or the 

priee at which such property or interest was optioned, oftered or listed 

tor sal.e or lease, unless ill such option, otter, or listing is 

introduced by a party as Sl1 admiss10n of another party to the proceeding 

(2) such otter to purchase or lease the property or property interest 

being taken or iD,JuriOUSly a.ttected, or to purchase or lease the larger 

parcel of whieh the property or property interest being taken or inJuriously 

affected is a part, is bona fide, made in writing by a person ready. 

williDg and able to buy or lease at the time ~ ofter was made and 

the terms ,of the otter are such that the transaction, if the ofter were 

accepted, would have been or would be reasonably certain of cons_tion, 

and (3) the otter, option, or llsting to purchase or to sell, or to 

lea.se another property is oftered as rebuttal of a prior seJ,e of that 

same Foperty. Nothing in this subdivision permits an acbDission to be 

used as direct evidence upon any matter that ~ be shOlln only by opinion 

evidence under Section 1248.1." 

SECTION 1248.3 (e)-Page 11. This provision prohibits the expression 

of an opinion ot the value of other properties in the area. This is a 

proper ststement of present law b1%t should be clarified to permit an 

appraiser to apportion a sal.es price of a transaction in evidence between 
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land and improvements, for purposes of comparision. This is necessary to 

make sales evidence more mean1ng1'ul.. 

Section 1248.3 {e} SHOULD READ: "An opinion as to the val.ue of any 

property or property interest other than tbat to be taken or in,juriousl.y 

affected. This subsection shall not prohibit a witness, woo has considered 

any particul.al" sal.e, contract to sell, or lease, from apportioning the 

price of tbat transaction between land and 1IJ!provements for the purpose 

of cOlllFerison with the property or property interest being taken or 

injuriously affected." 

SEClION 1248.3 {f)-Page 11. This provision makes it improper for the 

property owner or his witnesses to consider "noncOlllFensab1e items of 

damase or injury." This provision sOOul.d either be deleted or made 

equitable in its application making it improper for the condemner or 

its witness to omit a consideration of a compensable item. 

Section l2l!8.3 (f) SROULD READ: ''The influence upon such amount of 

any noncompensabl.e items of d811188e or injury, or faUure to consider 

the infl.uence of any compensable item of damage or injury." 
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EXHIBIT II 

RECct4MEI.mA1'IONS 
of 

LESLIE R. TAIlR 
and 

RICHARD L. HUXTAm.E 

Relating to RECOMMENDATIONS OF LAW REVISION COMMISSION 

TAKING OF FOSSESSION AND FASSAGE OF TITLE IN OONENT DOMAIN FROCEEDINGS 

GENERAL. The field of law relating to the rights of a property 

owner where the condemner has taken immediate possession has been slow 

in its d_evelopment and is in need of change. The writers feel that the 

right of immediate possession is an extremely coersive force in the 

hands of the condeJllller and, therefore, should be limited as much as is 

possible. We, therefore, do not believe that the Constitutional 

Amendment should be adopted, nor do we believe that Section 1243.4 

(page 15) should be adopted. Sections 1243.5 (page 15) through 

1252.1(3) (page 36) and R. & T. C. Section 5096-,serve to clarify rights 

under both the existing Constitutional prOlfision and the proposed 

Amendment, and should -be adopted,. Ullder e:lther rule, with the following 

modifications: 

SECTION 1243.4 - page 15. This section should not be adopted 

unless the proposed-CcnBtitutional jlmendment ,is apprOV'ed by -the pevple. 

SECTION 1243.5 (3) (third from last sentance) - page 17, lines 

16-19. This prOlfision permits the cODdemner for good r.ause- to- obtain 

an order pennitting it _ to talte immediate- possession without having 
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served a copy 01' the regular order of possession on a record owner 

not occupying the property. This provision is proper but should 

require that notice has been posted on the property. 

SECTION 1243.5 (3), third from last sentence, SHOULD READ: 

" ..... The court may for good cause shown by affidavit, and upon 

showing that a copy of the order of immediate possession has been 

posted in a conspicuous place upon the property of which possession 

is being taken, for a period of 20 days immediately prior thereto, 

authorize the plaintiff to take possession of the property without 

serving a copy of the order of immediate possession upon a record 

owner not occupying the property ••••••• " 

SECTION 1243.5 (4J-Page 18. This provision permits an increase 

or decrease in the amount of the deposit at any time. It is doubtful 

that the deposit should be reduced below the amount already withdrawn 

by the property owner. Usually, the money withdrawn is used to buy 

a new home or place of business and is not available for refund by 

the owner. It is possible that the threat of a reduction and resulting 

refund requirement could be used as a coersive influence. 

SECTION 1243.5 (4) SHOULD READ: as proposed, but should be 

amended to add at the end: 

" ••••• Such deposit shall not be reduced to an amount less than 

that already withdrawn by the owner or owners and other parties in 

intere st. " 
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SECTION 1243.5 (5)(a)-Page 19. This permits the o;mer to stay the 

order of possession when there is hardship, but it is doubtful that the 

owner could prepare a case to show hardship in 3 days as possible under 

subsection (3) of tbe same sections, and further, he must prepare for a 

proceeding from which he has no right of appeal under subsection (6). 

SECTION 1243.5 (5)(a) SHOULD READ: as proposed, with the addition 

of the following language at its end: " ••••• and upon filing of notice 

of intention to move to stay tbe order upon grounds of hardship, the 

court may temporarily stay such order untU such time as a bearing can 

be had upon the motion." 

SECTION 1243.7 (6)-Page 22. This provision relieves tbe condemner 

of liabUity to per~onR who fail to object to the withdrawal of funds 

by other defendant~, "h-,tt. provides that condemner continues to be liable 

to owners of record "ho are not served with notice of the hearing. The 

condemner is required to give notice BOTH to o;mers of record and to the 

occupants (Section 1243.5 (3) ), and it is not consistent that plaintiff 

could cut, off its own liabUity by failure to give notice. 

SECTION 1243.7 (6) SHOULD READ: as proposed but the last phrase 

should be modified as follows: " ••••• ; prOVided, the plaintiff sh&1J. 

remain liable for said compensation to per~ons baving an interest of 

record and to occupants who are not so served." 

SECTIOI'l 1254 (ll)-Page 29. This provision is an existing portion of 

the present section 1254, providing that where a defendant bas gotten a 

new trial and he fails to get greater compensation in the new trial, the 

II-3 



• 

costs of: the new trial are assessed against him. This provision is 

patently illogical, and is unconstitutional. Heimann v. City of Los 

Angeles, 30 Cal.2d 746, 753, holds that an owner is not given just 

compensation if he is required to pay costs. This rule should not be 

changed where he has been denied a fair trial the first time by error 

or misconduct of the judge or attorney for the condemner. Such rule 

might be justified where the new trial is obtained upon the grounds of 

newly discovered evidence, however, it constitutionally is, even then, 

questionable. 

SECTION 1254 (ll) SHOULD BE DELETED. 

SECTION 1255 a (3)-Page 30. This provision is an existing portion 

of the present section 1255a, which allows the owner to recover costs of 

preparing for trial and attorneys fees in the event of an abandonment 

by the condemner. Because the Legislature neglected to provide for 

recovery of costs during trial, the courts have ruled that such costs 

are not recoverable even though the owner, when the case is abandoned 

after trial, has been wrongfully forced to spend several hundreds of 

dollars on the fees of expert witnesses during the trial. Metropolitan 

Water Dist. v. Adams, 23 Cal.2d 170, 773 (Mar. 1944). The intent of 

1255a is to restore the owner to the same position he occupied before 

the action was begun and fails to do so. 

SECTION 1255a (3) SHOULD READ: "(3) Upon the denial of a motion 

to set asi.de such abandonment or, if no such motion is filed, upon the 

expiration of the time for filing such a motion (~~e99-8£-i~liea), 

on motion of any party, a judgment shall be entered dismissing the 
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proceeding and awarding the defendants their costs and disbursements, 

whicb shal~ include all necessary expenses incurred in preparing tor 

trial and during trial, and reasonable attorney fees ••••••••• " 

SECTION 1255b (1) (b)-Page 3~. This provision allows an owner, 

whose property has been taken under an order of immediate possession, 

to recover interest from "the date that possession of the property 

sought to be condemned is taken or the damage thereto occurs." This 

wording suggests a result cOlltrary to the intention of the Law Revision 

Commission and which is unconstitutional. The phrase "is taken or the 

d.amage thereto occurs", suggests that interest will run onlY atter 

physical occupancy has been taken by the condemner and such contentions 

have been made under equally equivocable language of existing cases on 

the subject. The proper time for the running of interest is the date 

the order of possession is signed and entered, or, at the very latest, 

on the date it is served upon the owner. In most cases, the owner will 

vacate the property at that time or will cease to use the land. If the 

owner should continue to collect rents, issues and profits subsequent to 

that date, they should be off-set against the interest. City of Los 

Angeles v. Aitken, 32 C.A.2d, 524, 533, (May 1939). 

SECTION l255b (b) SHOULD READ: "(b) The date that (tee) an order 

for possession of the property sought to be condemned is served upon 

the defendant entitled to or in lawful possession of the prgperty (takeR) 

or the damage thereto occurs, however, if such defendant continues in 

actual possession after such date and receives rents, issues and profits 

trom the property, the value of such rents, issues, and profits will be 
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off-set against such interest, to the extent of such interest." 

SECTION 1955b (1) (c}-NEW RECO~TION for insertion after proposed 

l255b (1) (b), page 31. For reasons explained in cOllllllent on proposed 

Section l252.l(1)- the next comment in order - a nell provision providing 

for the payment of interest should be added, which SHOULD READ: 

"hl In the case of unoccupied property not actually productive 

of rents, issues and profits, the date of issuance of summons" ••••• 

SECl'ION 1252.1 (l}-page 35. This provision allocates property 

taxes upon the date the plaintiff takes posseSSion or the date of 

passage of title, the entry of the final order of condemnation, whichever 

is the earlier. This rule ignores the owner of vacant and unproductive 

land who is economically prohibited from putting his property to use by 

proposed s.ection 1249.1 (present effect of section 1249) since he cannot 

build upon the property without losing the improvements without compensation. 

The same may be true as to the planting of crops. This owner is left with 

the bare right to pay taxes and has lost the only value his property had, 

the value to be put to a use. This man should not only be relieved of 

the obligation to pay taxes from the date of issuance of summons, but 

should also receive interest from that date. 

SECTION 1252.1 (1) SHOULD READ: "As between the plaintiff and 

defendant, the plaintiff is liable for the payment of any ad valorem 

taxes upon the property sought to be condemned that (a) are allocable 

to that part of the fiscal year that begins on the date that the title 

to the property vests in the plaintiff (eli'), the date that the plaintiff 

takes possession of the property, or, in the case of unoccupied property 



• 

not actually productive of rents, issues and profits, the date of 

issuance of sUlDlllOns, whichever is (eapUep) earliest, except for such 

taxes allocable to periods during 'which defendant actua.lly occupies or 

receives rents, issues and profits from the land, (b) where such 

taxes are not subject to cancellation under •••••• etc. II 

SECTION 5096 (2), R. & T.C.-Page 36. This section allows refund 

of taxes where the land has been acquired a,y certain agencies, thus 

becoming tax exempt. The last sentence of this proposal should be 

altered to conform to the next preceding recommendation. 

SECTION 5096 (2), R. & T.C., the last sentence of the proposal 

SHOULD READ: " ••••• If the property was acquired by eminent domain, or 

after an action in eminent domain had been initiated to acquire the 

property, the property shall be deemed to have been acquired on the date 

that the title to the property vests in the plaintiff (ep), the date 

that the plaintiff takes possession of the property, or, in the case of 

unoccupied prgperty not actually productive of rents, issues and profit, 

the date of issuance of summons, whichever is (eapl;j,ep) earliest. II 

ARrICLE I, SECTION 14, CALIFORNIA CONSrITUrrON - Page 38. This 

amendment will permit the Legislature to prescribe the purpose for which 

the right of immediate possession may be used. This right should not be 

extended beyond its present limitatiOns, and therefore, the amendment 

should not be approved. IF, however, this amendment is submitted to the 

people the following comments might be considered: 
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Reference to Section 23a, Article XII, should be deleted. That 

provision denies a jury trial to public utilities and places the issue 

of the value of public utility property upon the Railroad COllIIlIission, 

now the Public utility COllIIlIission. This creation of a second class 

citizen, although it has been upheld in past years in State Courts, is 

believed by many to be a denial of equal protection of the laws under 

the 14th Amendment of the United States Constitution. If Section 23a, 

Article XII, is constitutional under the 14th Amendment, it will continue 

its effect without need of cross-reference in Article I, Section 14. If 

it is unconstitutional, this reference cannot validate it and this section 

should not be burdened by it. 

The term "plaintiff" in the immediate possession portion should be 

limited to the state, a county, a public or quasi-public corporation or 

district, end a public utility. If the Legislature were to be lulled 

into the trap of the same general language used in the Constitutional 

provision, the effect of Civil Code Section 1001 would make it possible 

for the power of immediate possession to be used as a weapon of spite 

or business rivalry by individuals. This is beyond all necessity. The 

most that is logical or practical is that the right of immediate possession 

be extended only to the condemners whose determinations of public necessity 

are conclusive under C.C.P. Section 1241 (2) with the possible addition 

of public utilities. 

SECTION 1243.4-Page 41. This provision is much too broad and would 

give virtually every men end woman in the state the power, with the aid of 

a Court order, to disrupt the lives of his neighbors. The mere self assurence 

that, "it will never happen," should not permit such legislation to be enacted. 
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EXHIBIT III 

Extract from Statement of Department of Public Works before 

Assembly Interim Committee on Judiciary -- Civil 

(December I, 1960) 

TAKING POSSESSION AND PASSAGE OF TITLE RECO~~NDATION: 

C.C.P. Section 1243.5(8). The Department urges that 

this subsection be broadened to include not only the amount 

deposited or withdrawn but also the evidence introduced to alter 

the deposit and evidence introduced to withdraw the deposit, 

to read as follows: 

(8) No reference shall be made to the amount 
deposited or withdrawn or evidence introduced in 
fixing such deposit or withdrawal in the trial of 
the issue of compensation. 

The Highway Research Board, in Special Report 33, indicated 

that in eight states statutes specifically provide that the 

amount of the money deposited or withdrawn or the evidence 

introduced relative to those proceedings have no bearing upon 

and are inadmissible in the main condemnation proceeding. 

C.CeP. Section 1248.2(6). Summation Studies •••• In 

addition it is noted that there are two methods used in a 

summation study which are similar but distinguishable, ~, 

replacement with a similar improvement, and reproducing the 

exact same improvement. This approach to value should not be 

confined to reproduction costs but should also include 
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replacement costs, ~, those costs necessary to replace the 

functional equivalent of the improvement being taken. Con­

sequently, subdivision (6) would read: 

The value of the property or property interest to be 
taken or injuriously affected as indicated by the 
value of the land together with the cost of 
replacing or reproducing the improvements existing 
thereon, if the improvements enhance the value of 
the land for its highest and best use, less 
whatever depreciation or obsolescence the 
improvements have suffered. 
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c (36) 

REVISION COMMISSION 

Relating to Evidence in Eminent Dome.1n Cases 

The principal. determination to be made in an eminent domein proceeding 

is the IIIQ'ket val.ue of the property that is to be taken or damaged for publlc 

use. The generaJ..l;y accepted view has been that this dete:naination shoul.d 

be based on the opinions of persons qua1ified to form. a rellab1e opinion 

of the val.ue of the property, !!!.:" the owner of the property and expert 

witneSl3es. In deternrtn1ng the val.ue of propel"ty~' the modern appraiser 

considers 111811¥ factors. Yet the Cal.ifornia courts have not perm:l.tted expert 

witnesses in eminent dome1 n proceedinss to testify concerning many factors 

that a modern appraiser takes into consideration in determ:l.ning the market 

val.ue of the property. For ex8IIIpl.e, it bas been held that an expert 'l1IAY not 

testify on direct examination concerning the income from business property 

being condemned or the cost, ,1ess depreciation, of reproducing the improve­

ments that tmhMce the vsJ.ue of the property beiIl{; condemned. UntU the 

decision of the Californ1e Supreme Court in County of Los Angeles v. Faust 

in 1957, an expert was not permitted to testify on direct exam' nstion about 

the sa1es prices of c~erab1e property that he considered in reaching his 

opinion. Restrictive ru1es of this sort, which prevent witnesses from 

revealing' aU that thet rely on to determine value in the market p1ace. 

have been justly'criticized by lawyers, Judges Md appraisers. 

1'48 Cal..2d 672. 
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Although the Faus case eliminated some problems involved in the 

determination of market value, it created some uncertainties as well. 

To eliminate these uncertainties, and to bring judicial practice into 

conformity with modern appraisal practice, the Commission makes the 

following recommendations: 

1. Evidence of value in eminent domain cases shouJ.d continue to 
2 

be limited to the opinions of qualified experts. Since the ~ 

deciSion, and particuJ.a.rl;y since the 1959 amendment to Code of Civil 

Procedure Section 1845.5, there has been uncertainty whether evidence 

of comparable sales is direct "-'Vidence of value upon which the trier 

of fact may base a finding or whether such evidence is received 

merely to explain and SUbstantiate opinion evidence. The practical 

effect of this uncertainty is that trial courts have made conflicting 

deciSions upon the ~uestion of whether a jury can find a value 

completel;y outSide the range of opinion testimony· in reliance upon 

some evidence of comparable sales that has been introduced. 

The value of property has long been regarded as a matter to be 

established in judicial proceedings by expert opinion. If this ruJ.e were 

changed to permit the court or jury to make a determination of value upon 

the baSis of comparable sales or other basic valuation data, the trial of 

an eminent domain case might be undul;y prolonged as witness after witness 

~'Eitpert" as used here" means a person qualified to express an opinion 
concerning the value of the property that is subject to condemnation. 
In California, the owner of the property is presumed to be so 
qualified. The Commission does not recommend that this ruJ.e be 
changed. Therefore, the term "expert" in this recommendation refers 
also to the owner of the property being condemned. 
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is called to present such testimony. In addition, the court or jury would . . 
be permitted to make a determination of value without the assistance of 

experts qual:L1'ied to analyze and interpret the facts established by the 

testimony and to make an award far above or far below what any expert who 

test:L1'ied considers the property is worth - even though the court or jury may 

know little or nothing of property values and rrs;y never have seen the 

property being condemned or the comparahle property mentioned in the 

testimony. The COIII!dssion believes that the net result would be lengthened 

condemnation proceedings and awards which would otten not realize the 

constitutional objective of just compensation. To avoid these consequences, 

the long established rule that value is a matter to be established by 

opinion evidence should be reaffirmed and codif'ied. 

2. An expert should be permitted to give the reasons for his opinion 

on direct examination. An expert's testimony is more meaniugf'ul when he 

can f'ully explain the reasons for his opinion. .If he cannot· relAte the 

data relied' on'w d1i""ect exam' nation, the' trier' of' fac~ may ile\l"er hear it, 

for the cross-examiner w1ll ask only about the da'ta most aa.m.ag1ng to' 

the expert' s opinion. 

3. An expert should be permitted to state the facts and data upon 

which he relied in forming his opinion whether or not he has personal know-

ledse of such matters. This is the practice at the present time, but it is 

desirahle to make the rule explicit so that it may be clear that the hears~ 

rule is inapplicable to such testimony when it is introduced solely in 

explanation of the witness's opinion. It would be virtually impossible to 

trY a. condemnation case :L1' all the f'acts and data introduced in support of 

opinion testimony had to be established by witnesses ,lith personal knowledge 

of the facts. 
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4. In formulating and stating his opinion as to the value of the 

property, an expert should be permitted to rely on and testify concerning 

any matter that a willing, vell-informed purchaser or seller woul.d take 

into consideration in determining the price at which to buy or sell the 

property. As the court is trying to determine the "market" value of the 

property, it should consider the factors that would actually be taken 

1Dto account in an arm's length transaction in the market place. In 

modern appraisal practice, there are three basic approaches to the 

determination of value. These involve consideration of the sales prices 

of can:parable property and other market data, the capitalization of the 

income attributable to the property, and the cost of reproducing the 1m-

provements on the property less depreciation and obsolescence. Specific 

statutory recognition should be given to these methods of appraising 

property as they are relied upon extensively to determine market value 

outside the courtroom. 

WhUe permitting an expert to rely on and testify concerning all 

factors that would be considered by buyers and sellers generally on the 

open market to determine the value of the property, this standard would 

not permit an expert to rely on personal considerations of the owner of 

the property or the need of the condemner to obtain the property, for 

these factors are not relevant to the determination of the actual value 

of the property on the apen market. 

Nor should an expert in formulating or stating his opinion be 

permitted to rely on or testify concerning injuries to the property 

for which compensation may not be Biven -- such as injuries caused by 

the exercise of the police power -- even though such injuries may actually 
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influence market value. Without this limitation, da.mages might be 

awarded indirectly for losses for which a condemnee is not entitled to 

be campensated. 3 

5. Certain factors that are of doubtful validity in their bearing 

on value should be specifically excluded from consideration in determining 

value to remove any doubt concerning the e.dmissibility of an opinion based 

on these factors under the standards discussed above. These include the 

following: 

(a) Sales to persons that could have acquired the property by 

condemnation for the use for which it was acquired should be excluded 

from consideration on the issue of value. Such a sale does not involve 

a willing buyer and a willing seller. The costs, risks and delays of 

litigation are factors that often affect the ultimate price. Moreover, 

sales to condemners often involve partial takings. In such cases valid 

comparisons are made more difficult because of the difficulty in 

allocating the cOlllpeDsation between the value of the part taken and the 

severance da.mage or benefit to the remainder. These sales, therefore, 

are not sale s in the "open market" and should not be cons idered in a 

determination of market value. 

(b) Offers between the parties to buy or sell the property to be 

taken or d.e.me.ged should also be excluded from consideration. Pretrial 

3 This recommendation is not concern~~ with and makes no change in the 
elements of~e for which compensation must be made in eminent domain 
proceedings; it is concerned only wi~h the evidence that me.¥ be used to 
establish the amount of damages for Which compensation must be made. 
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settlement of condemnation cases would be greatly hindered if the parties 

were not assured that their offers during negotiations are not evidence 

against them, and they should be excluded under the general policy of 

excluding evidence of an offer to compromise impending litigation. 

(c) Offers or options to buy or sell the property to be taken or 

damaged or any other property by or to third persons should not be 

considered on the question of value except to the extent that offers by 

the owner of the property subject to condemnation constitute admissions. 

An unaccepted offer is not an indication of market value because it does 

not indicate a price at which both a willing buyer and a willing seller 

can agree. An offer often represents a price at which the offeror is 

willing to begin negotiations. Moreover, offers m8¥ be easily fabricated 

because no one is bound. Offers cannot be said to represent market value 

until they are accepted, i.e., until both a buyer and seller are willing 

to bind themselves to transfer the property at the price stated. To the 

extent that an offer to sell constitutes an admission, however, it should 

be admissible for the reasons that admissions are admissible generally. 

(d) Valuations assessed for purposes of taxation should not be 

considered on the question of value. It is vell recognized that the 

assessed value of property cannot be relied upon as an indication of its 

market value. 

(e) Opinions as to the value of comparable property should be 

excluded from consideration in determining the value of property subject 

to condemnation on the principle of remoteness because their consideration 

would require the determination of many other collateral questions 

involving the weight to be given such opinions which would unduly 
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prolong the trial of condemnation cases. Opinion evidence on value should 

be confined to opinions of the value of the property being taken or 

damaged for public use. 

6. The foregoing recommendations would supersede the provisions of 

Code of Civil Procedure Section 1845.5 and that section should be repealed. 

The Commission's recommendation would be effectuated by the enactment 

of the follOWing measure: 
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An act to add Sect10ns 12li8.1, 12li8.2, 12li8.3 and l2li8.4 to, and to r!R!al 

Sect10n 1845.5 of, the Code of C1vil Procedure, relating to eminent 

doma1n. 

The people of the State of Californ1a do enact as follows: 

SECTION 1. Sect10n 12li8.1 1s added to the Code of C1vil Procedure, 

to read: 

12l18.1. (a) The amounts to be ascertained under subd1visions 1, 2, 

3 and 4 of Sect10n 12li8 may be shown only by the op1nions of witnesses 

qual1fied to express such opinions. Such a witness 'JM.Y, on direct or 

cross-examfne,~on, sta~ ,~ f.c'l;l!! ~. q,. \!PI?" 'l!hiClh ~~II ~w.on 1& 

based, whether or not he bas personal knowledf!;e thereof, for the 11m1ted 

purpose of s~1iIf tM bal~' tr>r 1\111 op;l.ni'IP1 and his S't4'!;emep1; of' lII~h 

facts and data is s1.1l!4ect tl' 1!Ii!iIPchme~t ~ rebuttal. The owner IIJt tl)a 

property or proPerty t-Pt u.,1; IfR\llh1i tp )I! tM~ or 1rIJur~O\ijIly attec1;e4 
, 

1s presumed to be qua.lU1ed 'II, eXN'ess sucl1·opWons. 

(b) }fothing in t~s"efl;io~ :pr~"b~t~ ~ View pf 11M ~rope!L'ty Qr 'title 

admission of any other competent evider1ce,· inQlud1ng but not l~ted lIQ 

evidence as to the nature and conUtiQll of til, prope.f'ty I!.p4 the character 

of the improvement proposed t9 '" constructed by the lllA;Lat1ft ,rQr the 

,,11111 ,\!"a. purp9~11 of' It~~ ~"" 'ft."~ I ~ IlR' ~ reteree to UlJlJefll1lf,nd and 

apply the testimolliY siven ~r subd1ViIli0n',(a) ot this !!!ection; and , ,. . 

such evidence 1s subject to impeachment·and ~ebuttal. 
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SEC. 2. Section 1248.2 is added to the Code of Civil Procedure, to 

resA: 

1248.2. 'l'he opinion of' a witness as to the amount to be ascertained 

under subdivision 1, 2, 3 or 4 of Section 1248 is admissible only if the 

court finds that the opinion ,is based upon facts and- data that a willing 

purchaser and II. willing seller, dealing with each other with a f'u.l.l 

knowledge of all the uses and purposes for wbich the property is 

reasonably adaptable and, available, wpUld take into consideration 

in determining tbe :Price at which to purchase and sell the property 

or property ~Ilteres.t to be taken or injuriously affected, wbich 

facts and data may include but are not limited to: 

(a) The price and other terms of any sale or contract to sell which 

included the property or property interest to be taken or inJuriously 

affected or any part thereof if the sale or contract was freely made ~ 

good faith witbin a reasonable time before tbt! date of valuation. 

(b) '!'he price ~ QtlWr terms ~f any sale or con1;ractto Bell Qt 

canparable property if t~ lI~e or contract was freely made in good f~tb 

within a :t1easonable t1.me bplfore or ~e", ~- c.te ofyalUll,tlon. 

(c) The rent reBerrf'll ~ other tenDs of any leal'e whJch inclwll!li 

the property or property interest to be ~ or inJuriO\.le)..y Jloj.'fected 

or any part thereof wlrl.oh WIlli iij effect wi~rW a reasonable t~e before 

the date of valuation. 

(d) TN!! reI\l' r'ile~e<l ~ Cf\;li4yf te"" of any ~e~se of o~arable 

property if the 1e.l1e l'1I"' ~~I.f madfI in 1J904 fail. th lrl,. thin a ,,,,,,enable 

time before or after the date of valuation. 
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(e) The capitalized value of the reasonable net rental attributable 

to the property or property interest to be taken or injuriously affected 

as distinguished trom the capitalized value of the income or profits 

attributable to any business conducted thereon. 

(f) The value of the property or property interest to be taken or 

injuriously affected as indicated by the value of the land. tosether v1th 

the cost of reproducing the improvements thereon, if the 1mpro'Iements 

enhance the value of the land tor its highest and best use, less whatever 

depreCiation or obsolescence the improvements have suttered. 

SEC. 3. Section 1248.3 is added to the Code of Civil Procedure, to 

read: 

1248.3. Notv1thstandins the proviSions of Section 1248.2, the opinion 

of a witness as to the amount to be ascertained under subdivision l, 2, 3 

or 4 of Section 1248 is insdmissible if it is based, wholly or in part, 

upon: 

(a) The price or ptl)er tel'lllS of an acquisition of property .fI!." a 

property interest if the aCQIA,ition W8I .e for a P\.Ibl:l.c use for whi<;h 

property ma.v be taken "r eminent ~in. 

(i) The price or ot~r tel'lllS of any o1'f~ made be1iwe.n the part:l.t:s 

to the action to buy, sell or least: the property or propez1;y iJl.'I;.rellt to 

lie taken or injuriously a1'1'ected., or any part thereof. 

(0' The price at which an offer or option to pIWcliase or le.,Ie the 

property or property ~l1teree1: 1i~ '\le tl\ken or injuriously atfec1i. or any 

other property was Dlll4el ~ 1;pfl price st w~oh J'l.lch property or~terest 

was optioned, offered or listed for sale or lesse, unlll8S such option, 

offer or liat1ns is introduced by a party as an admission of another party 
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to the proceeding. Nothing in this subdivision permits an admiBsion to be 

used as direct evidence upon any matter that lII8\Y be shown only by opinion 

evidence under Section 1248.1. 

(d) The value or any property or property interest as assesBed ror 

taxation purposes. 

(e) An opinion as to the value or any property or property interest 

other than that to be taken or injuriously afiected. 

(f) The int1uence upon such amouat or any noncompensable item&·.o:f· 

damage or injury. 

(g) The capitalized value of the income or rental trom any property 

other than the property to be taken or injuriously afreeted. 

SEC. 4. Section 1248.4 is added to the Code or Civil Procedure, to 

read: 

1248.4. It the court rinds that the opinion or a Witness as to 

the amount to be determined under subdivision 1, 2, 3, or 4 or Sect;iQ!;l 

1248 h 1 neami ssible beca~se it is based in whole or in part upog itlC~1ient 

facts or data, the witness may then give his opinion as' to such amount 

arter excluding from cOnside~tion the r~cte or data determined to be 

;l.ncompetent. 

SEC. 5. Section 1845.5 or t~ Code or Civil Procedure is reJlealed. 

!a_aB_eEiBeB._i ... iB_,..eeeiiaa-a-wi •• e8s,-.. aefW~·e 
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reai-prepe~~-iBe~~iRg-*ke-~P8VeaeB*s-eiO!;~~i-~ePeeB 

e~~e-¥alae-el-~-iB~resO!;-4A-peai-"""'~-~9e-*akeB7 

aBa-mar-o!;esol;i'Y-eB-iireeol;-eva-'Ba*ieB-as-*e-RAe-kB&wl&ige 

81-*ke-~.-J&ii-'8r-eeapaP8\.e-,P8pe~-ep-pP&Je~ 

!Mepes'".--iB-PeBieriBg-RAe-ep!U8B-U-~*ke-Aiskes*-..... -1tes* 

a.e-aBa-aaPk~vai~e-.'-*Ae-~-e~*.*e-1te-eeBieMBei 

*Ae-YiUleelll-ekAU-'I!e-' ... Uei-*e-eeuiier-aBa-p. ••• e""-e 

88-*--*Ae-Ba~pe-""'-valae-el-*Ae-tarP8VeaeM8-8Bi-.ae 

ekaP8eteP-el-*ke-eKi~iB8.aeee-'I!e'B8-.. ie-e'-*Ae-'..,e~es 

'B-oI;ke-sea~-.!eiB!*~-81-*.e.'P8'e~ •• 8a8kol;-oI;8-'I!e 

SEC. 6. This act does not apply to any action or proceeding that 

has been brought to trial prior to the effective date of this act. 
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RE~TION OF THE CALIFORNIA LAW REVISION COMMISSION 

Relating to 

Reimbursement for Moving Expenses 

When Property is Acquired for Public Use 

The California Constitution provides that prjvate property shall not 

be taken for p ... blic use wHhout "just compensatio~." having first been made. 

The statutes and decisions implementing this provision provide that the 

person whose land is taken for public use is entitled to be paid only for 

its market value. As a result, no compensation is provided for the expense 

of moving to another location when land is permanently taken for public 

* purposes. 

In some states, the courts have held that the cost of moving is to 

be considered in determining the market value of the land taken. Courts 

in other states, taking a more direct approach, have held that "just 

compensation" is not made unless the owner is compensated for his moving 

expenses. Neither of these judicial solutions to the problem is satisfactory. 

The first is unsatisfactory beClloUse the concept of market value correctly 

* The United States Supreme Court has held that the moving and storage 
. expenses of a tenant 8hould be considered in determining the value of 
his interest when property subject to a lease is taken temporarily for 
public use and the tenant has an obligation to return to the property 
at the end of the public occupancy. United States v. Petty Motor Co., 
327 U.S. 372 (1946); United States v. General MOtors Corp., 323 U.S. 
373 (1945). There is no reported decision of a California court involving 
this problem. Thus, it is uncertain at present whether a tenant would 
be entitled to compensation for moving expenses under these circumstances 
under California ~. 
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interpreted does not include moving expenses. Neither is administra­

tively feasible because frequently the property owner does not move 

before the trial of the eminent domain proceeding, and it is, therefore, 

difficult it not impossible to determine the amount of moving expenses 

he will necessarily incur when the amount of his c~ensation is 

determined. MoreOV'er, these judicial solutions place no Umit on 

the amount ot moving expense that must be reimbursed. The Federal 

Gover!llllent and several states have enacted legislation prOV'iding for 

the ~ent of moving expenses in order to recognize the property 

owner's right to be reimbursed tor such expenses, to place limitations 

on the amount of moving expenses that may be reimbursed and to 

pr0V'1d.e a procedure for cl.aiming such reimbursement. 

The CommiSSion believes that, subject to reasonable limitations, the 

owner of property acquired tor public use should be reimbursed for the 

expense of moving his i1ersonal property. Inasmuch as this expense must be 

incurred because the land is taken tor the public's benefit, the public 

should bear at least a substantial part of the burden imposed by 

reimbursing a person for moving expenses. Such a change in the law 

would more nearJ..y effectuate the constitutionl1i objective of "Just 

compensation. " ~reOV'er, in some instances out-oi'-court settlement 

may be faCilitated, for the condemning agency will be able to reimburse 

a property ownlU' for an element of dame8e that cannot be c~ensated 

at the present time. 

Accordingly, the Commission recommends: 

1. When land is taken for public use, the owners should, subject to 

certain limitations discussed below, be reimbursed tor the actual and 
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reasonable costs necessarily incurred in moving their personal property, 

.!:.!.:.' diSlllllJltling, packing, 10"" i Dg, transporting, temporarily storing, 

unloading, unpacking, reassembling, and installing such personal property. 

2. Reimbursement 'for the transportation element of moving elqlense 

should be provided only for the first 25 miles traveled. If the person 

moving desires that the property be moved a greater distance, he should 

beer the add! tional mileage costs h:iJDseU. However, packing, unpacking 

and other costs of moving should be borne by the public no matter how far 

the property is moved, for these expenses DDlBt be incurred whether the 

property is relocated Within the SaDIe general area or not. The 25-mile 

l1m1tation should not apply, however, to negotiated settlements. The 

coDdemnfng agency IllB¥ be relied upon to protect the pub1ic interest, and 

C settlement 11JAy be facUi tated if there is no mileage l1m1 tation upon 

negotiated settlements. 

c 

3. When lacd is taken for public use for a tel'll! only, an occupant 

who has to move and who has a right to reoccupy the property at the end 

of the term should be reimbursed not only for expenses incurred in moving 

his personal property off the land, but also for the actual acd reasonab1e 

costs necessarily incurred in storing his personal property and moving it 

back to the land at the end of the tel'll!. 

4. Where the parties cannot agree on the amount to be paid, the 

amount of reimbursement to be 11JAde for moving eJtllenses should be detenn1ned 

as a part of the condemnation proceeding in a manner similar to that used 

to detel'lll1ne costs. Such a procedure would pel'III1 t the detel'lllination of 

moving eJtlleDSes separately from the detel'lll1naUon of COIIIpensation for the 

real property, but would not require the comrnen-::ement of a distinct judicial 

proceeding for that purpose. 
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c 
5. Evidence of moving expenses should be expressly made inadmissible 

in an eminent domain proceeding upon the issue of the compensation to be 

paid for the property to be taken. Such a provision is necessary to 

preclude the possibility that a person might be compensated twice for the 

same loss. 

The C0IIIIIIi8sion I B rocOIIIIIIendat1on uOuld be effectuated by the 

enactment of the following measure: 

c 

c 
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.An act to add Cmter 2 ,beginnillPi wi'Vh Section 1210) to Title 1 of Part 3 

of, and to add Section 1248.5 to, the Code of Civil Procedure, relating 

to the payinent of compensation and dams.ges llhen property is acquired 

for public use. 

Tbe people of the State of Calif0fnia do enact as follows: 

SECTION 1. Ch ... pter 2 (beginning with Section lZ'{O) is added to 

Title 1 of Part 3 of the Code of Civil Procedure, to read: 

CIIA~ER 2 

REIMBURSEMENr FOR MOVING EXPENSES WHEN HlOPERTY 
IS ACQUIRED FeB PUBLIC USE 

lZ'{O. As used in this chapter: 

(a) "Acquirer" means a person who acquires real property or any 

interest therein for public use. 

(b) "Acquisition" means the acquiring of real property or an 

interest therein for public use either by the consent of the owner or by 

eminent domain. 

(c) "Person" includes a natural person, corporation, association, partner-

sl:::p, j oint venture; receive~·,. trustee, executor 1 administrator 1 guardian, 

fiduciary or other representative of any kind, the state, or a city, county, 

city and county, district or any department, agency or instrumentality of 

the State or of any governmental subdivision in the State. 
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(d) "Public use" means a use for which property may be taken by 

eminent domain. 

(e) "Moving" means dismantling, removing, packing, loading, transport-

ing, unloading, unpacking, reassembling and installing personal property. 

1270.1. A person whose real property or interest therein is acquired 

for public use by eminent doma:ln is entitled as a part of the ~ent 

therefor to reimbursement from the acquirer as provided in this chapter 

for the reasonable costs which he actually and necessarily incurred as a 

result of the acquisition in: 

(a) Moving personal property from the real property acquired or 

from the larger parcel from which the part acquired is severed. 

(b) Temporarily storing such personal property untU the real property 

at which the personal property is to be relocated for use is avaUeble for 

occupancy by such person, but not in any event in excess of 30 days. 

1270.2. (a) A person is entitled to reimbursement under this section 

only if: 

(1) He is lawfully occupying real property when such property or any 

interest therein is acquired for public use by eminent domain for a term 

only; and 

(2) He has, at the time of the acquisition, the right to the possession 

of the real property immediately after the term acquired for public use. 

(b) In addition to any reimbursement to which he may be entitled under 

Section 1270.1, a person covered by this section is entitled, as part of the 

payment for the real property or interest therein, to reimbursement fl'Q1ll 
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the ac~u1rer as provided in this chapter for the reasonable costs whieh he 

actually and necessarily incurred as a result of the acquisition in: 

(1) Storing the personal property that was removed from the real 

property ac~uired or from the larger parcel from which the part acquired 

was severed during the time the real property is occupied by the acquirer. 

(2) Moving such personal property back to the real property acquired 

after the expiration of the term for which the real property was acquired 

for public use. 

1270.3. Whenever a person is entitled to reimbursement under 

Section 1270.1 for the cost of transporting personal property, such 

reimbursement may not exceed the cost of transporting such property 25 

miles. 

Whenevcr a person is entitled to reimbursement under subdivision 

(b)(2) of Section 1270.2 for the cost of transporting personal property, 

such reimbursement may not exceed the cost of transporting such property 

25 miles. 

Reimbursement under this chapter may not exceed the value of the 

property moved. 

1270.4. A person who claims reimbursement under Section 1270.1 for 

moving personal property shall serve upon the acquirer and file in 

the condemnation proceeding affecting the real property on which the 

personal property was located a verified memorandum of his moving and 

temporary storage costs. The memorandum shall be filed within 90 days after 

removal of the personal property from such real property has been completed 
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(a) The date the remove.l was completed. 

(b) The location from which and the location to which the property 

was moved. 

(c) If the property was stored temporarily, the location where the 

property was stored and the duration of such storage. 

(d) An itemized statement of the costs incurred. 

(e) The amount of reimbursement claimed. 

(f) That the costs for which reimbursement is claimed are reasonable 

and were necessarily incurred. 

12'(0.5. A person who cla:lmo reimbursement under Section 1270-.2 she.l.l 

serve upon the acquirer and fUe in the condemnation proceeding affecting the 

real property from which the personal property was moved a verified 

memorandum of his moving and storage costs. 'lbe memorandum shall be filed 

not later than the ninetieth day atter the term for which the real property 

was acquired for public use expires and shall state: 

(a) The location where the property was stored and the duration of 

Buch storage. 

(b) An itemized statement of the costs incurred. 

(c) The amount of reimbursement claimed. 

(d) That the costs for which reimbu.rsement is claimed are reasonable 

and were necessarily incurred. 

1270.6. The acquirer 1IlB¥, within 20 days after service of a memorandum 

claiming reimbursement under thio chapter, serve =d file u nctice of 

.:lotien'to ht.v'" the emcunt of reiltbcraement determined 1;y the court. 
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to the claimant, and the notice shall state the acquirer's objections to the 

amount claimed in the memorandum or other basis for the motion. Upon the 

hearing the court shall determine the reimbursement to which the claimant 

is entitled, if any, and shall order the acquirer to pay such amount 

within 30 days fran the date of such order. If the acquirer does not file 

a notice of motion to have the amount of reimbursement determined by the 

court, the court shall order the acquirer to pay the amount claimed in 

the memorandum within 30 days after the date of such order. 

lZ'{O. 7. The acquirer and the person whose real property or interest 

therein is acquired for public use may by agreement determine the amount 

of reimbursement to be made for moving and storase costs whether the 

acquiSition is by consent or by eminent domain. The limitations contained 

in Section 1Z'{O.3 do not limit the amount the acquirer may agree to 

reimburse a person for moving and storage costs under this section. 

1270.8. In lieu of reimbursing a person for movins and storage costs 

under this chapter, the acquirer may provide for the moving and storage of 

the personal property at its own expense by serving on such person and filing 

in the proceeding a notice of its election to do so. If the acquirer so elects, 

such person is not entitled to reimbursement under this chapter except to the 

extent that such costs are incurred prior to the receipt of the notice. 

SEC. 2. Section 1248.5 is added to the Code of Civil Procedure, to read: 

1248.5. Notwithstand:l.ng any other provision of law, the opinion of 

a witness as to the amount to be ascertained under subdiVision 1, 2, 3 or 
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4 of Section 1248 is inadmissible if it is based, wholly or in part, upon 

the cost of dismantling, relllOVing, packing, loading, transporting, storing, 

unl.oad1ng, unpacking, reassembling or installing personal property. 

SEC. 3. Section 1248.3 of the Code of Civil Procedure as proposed 

by Senate Bill No. is amended to read: 

1248.3. Nctwithstanding the provisions of Section 1248.2, the opinion 

of a witness as to the amount to be ascertained under subdivision 1, 2, 3 

or 4 of Section 1248 is inadmissibl.e it it is based, wholly or in part, upon: 

(a) The price or other terms of an acquisition of property or a 

property interest if the acquisition was made for a public use for which 

property may be taken by eminent domain. 

(b) The price or other terms of any offer made between the parties 

to the action to buy, sell or lease the property or property interest to 

be taken or injuriously affected, or any part thereof. 

(c) The price at which an offer or option to purchase or lease the 

property or property interest to be taken or injuriously affected or any 

other property was made, or the price at which such property or interest 

was optioned, offered or listed for sale or lease, unl.ess such option, 

otfer or listing is introduced by a party as an admission of another party 

to the proceeding. Nothing in this subdiVision permits an admission to be 

used as direct eVidence upon any matter that may be shown only by opinion 

evidence under Section 1248.1. 

(d) The value of any property or property interest as assessed for 

taxation purposes. 

(e) An opinion as to the value of any property or property interest 
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other than that to be taken or injuriously a1'1'ected. 

(f) The influence upon such amount of any noncompensable items of 

damage or injury. 

(g) The capitalized value of the income or rental from any property 

other than the property to be taken or injuriously a1'1'ected. 

(h) The cost of dismantling, removing, packing, loading, transporting, 

unloading, storing, unpacking, reassembling or 1nstall1ng personal property. 

SEC. 4. Section 3 of this act shall become operative only if Section 

1248.3 of the Code of Civil Procedure as proposed by Senate Bill No. 

is enacted by the Legislature at its 1961 Regular SeSSion, and in such 

case Section 3 shall become operative at the same time this act becomes 

operative, at which time Section 1248.5 of the Code of Civil Procedure 

as added by Section 2 of this act is repealed. 

SEC. 5. This act shall become operative on July 1, 1962. This act 

does not apply to any proceeding in em;lnent danain camuenced prior to its 

operative date. 
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RECCM4ENDATION OF THE CALIFCruf.[A LAW REVISION COMMISSION 

rehting to 

Taking Possession and Passage of Title 

in :&ninent Domain Proceedings 

Some of the principal. problems in the field of eminent domain are those 

inVolved in determining when possession of or title to the condemn')(\ property 

should pass to the condemner. Related problems inVolve the dete~Uon of 

the time when the condemnee loses the rigIIt to place impIovements on the 

property for which he may be compensated, when the risk of loss of the 

:Improvemen:ts sh:1:fts to the condemner, when interest on the award shouJA 

cOllllllellce and abate and when taxes should be prorated. 

Atter studying these matters, the Law Revision Cammission has cOQCJ.uded 

that in many instances the existing law is unfair either to condemnees or 

to condemnillg agencies or to both. In other instances, the law is ~erta1n 

or difficult to ucertain. To remedy these detects, the ComlDission recommends 

the tollowing rev1e1ons in the law. 

Immediate Possession 

Among the most important q~stions in this area ot eminent domain law are 

those involving the respective rights of the parties in immediate possession 

cases. The Constitution of this State, in Sectton 14 of Article I, grQDts 

certain specified public agcpcies the right tp take posseSSion of property sought 

to be condemned immedi~tely upon commencement of eminent domain proceedings 

C or any time 1;hereafter if the cond,emnation is for right of way or reseI'Voir 
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purposes. The Constitution requires the condemning agency to deposit a 

sum ot money, in an amount determined by the court, sufficient to secure 

to the owner payment of the c~ensation he is entitled to receive for 

the taking "as soon as the same can be ascertained according to law." 

The statutes :l.m;plementing the constitutional provision provide 

that, at least three days prior to the taking of possession, the 

condemner must either personally serve on or mail to the owners and 

occupants of the property a notice tllat possession is to be taken. 

The names and addresses of the owners may be ascertained from the 

latest secured assessment roll of the county in which the property is 

located. It the condemnation is tor highway purposes, the condemnee 

may withdraw 75 per cent of the deposit. 

The Commission has concluded that the law relating to the taking 

of ilIImediate pollsession needs to be revised to protect more adequately 

the rights of persons whose property is taken. Accordingly, the 

Commission 1IISkes the following recamnendations. 

1. Order of immediate possession. There are now no IItatutes 

specUying the procedure to be followed in obtaining an order of 

ilIImediate possession, but in praptice the order of immediate possesoion. 

is issued upon ex parte application by the condemner. The Comm1ssioll 

believes that this proQedure does not need to be charlged, but it should 

be expliCitly set forth in the statutes. Therefore, the CommiSSion 

recOllllllellds the enactment of statutes prf;lViding that the condemner, after 

issuance of SUllllllOllS, may alWly tCQ the court, ex parte, for an ord,er 

authorizing immed1ate possession. However, the statutes should indicate 

J 
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'I;ha'j; the qrder is not to be gmnted :Qut1neJ.y; the court should not 

issue the order unless it determines that the plaintiff is entitled to 

take the property by eminent danain and is entitled to obtain immediate 

possession ot the property UlIder the Constitution. 

2. Notice of order to owners and occupants. At the present tillie, both 

the record OWllerS of the property being taken and. the occu;pAnts must be 

notified that possession is to be taken. But the ccmdemDer is per-

mUted to give this notice as little as three days before possession 

1.8 actue.lly taken. The notice may be given either by personal. service 

or by certified ms.:Ll.. If the ms.:Ll. is delayed or it there is en 

intervening weekelld or holia~. en owner or occupant ~ be deprived 

of possession without rm::/' advance notice. Moreover, under existing 

C law, the cQDdemner is permitted to deteraine the names and addresses 

of the owners ot the property 1'rom the latest secured assessment roll 

in the county in which the property 18 located. If the property was 

sold to a new owner a1'ter the tax lien date (tlJef1rst Monday in March) 

c 

prece41ns the cOIIIIIImcement of ~ c0n4emoatian procee4ins, 1;he actual 

owner of the property mi$ht be sent no notice at all, for his name 

would not be an the "latest secured assessment roll." 

The CommissiOll believes tllat the p;-esent }J\w does not provide 

assurance that rea.sonabJ.e efforts wUl be made to notify an owner or 

ocC~ in sutticiept time 1;0 enable him to prep¥,e to vacate the 

property or to seek relief against the taking. 

Accordingly, the Commission recommends that the condemner should not 

be able to take possession ot the property unless the record owners and 
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the occupants of thE! property are notified thereof' at least 20 days prior 

to the date possession is to be taken. But the court should have the 

power to shorten the required notification time if emergencies arise. 

If the person to be served has not been served with SUllDllOnS and has not 

appeared, notice should be given by personal service of a copy of the 

order authorizing immediate possession or, if personal service cannot 

be made, by maUing a copy of the order to the last known address of 

the person to be served. Service of the order should be made on the 

persons revealed by the records to be the owners of the property, 

whether or not their names appear on the "latest secured assessment roll." 

3. Dela;y in effective date of' order. Within the 20-~ period 

af'ter notice is given, the owner or lID occupant of the property to be 

taken should be able to apply to the court for an order postponing the 

date that immediate possession may be taken if he can demonstrate to the 

court that the hardship to him of having 1mmediate possession taken clearly 

outweighs the hardship that a dela;y may cause the public. There is no 

prOVision in exist~ law tbat permits the court to relieve a condemnee 

from such hardship. A condeJllnee should not bave the right to appeal from 

an order denying such a request because the questions involved would 

become moot by the time the appeal is decided unless the order of 

immediate possession were stayed pending the appeal. The order of 

immediate possession should not be stayed in this situation, for a stay 

would nullity the right of immediate possession. On the other hand, the 

condemner should haVe the right to appeal from an order granting a stay 

of the order of immediate possession; the right to obtain the possession 

of the property befQ;fe the completion of the proceeding would ·remain 

valuable to the condemner and, therefore, the question. whether the 
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lower court erred :lti granting the stay should be subject to review. 

4. Withdrawal of deposit. Although the Constitution requires the 

condemner to make a deposit and gives the cond.emnee the right to challenge 

the amount deposited, the right is of little practical value because, unless 

the property is taken for highway purposes, there is no right to withdrav 

any of the deposit. If' the property is talten f'or highway purposes, the 

condemnee is permitted to withdrav only 75 per cent of' the deposit, but 

this of'ten leaves nothing f'or the owner after lienholders are paid. Thus, 

in many cases, the cond.emnee must vacate the property, locate new property 

to replace that talten and move to the new location at a time when there 

is little or no money available from the condemnation. To remedy this 

situation the Commission recommends that the condemnee be authorized to 

withdraw the entire deposit that has been made by the condemner. This will 

malte the money deposited available to the condenmee at the time that he 

most needs it. There may in some cases be a danger that the amount ultimate-

ly awarded the condemnee will be less than the amount deposited and with-

dra'WIl, and the condemner may have difficulty :lti recovering1;lack the 

d1f'f'erence. For this reason, the court should have the power in 

appropriate cases to require the filing of' an undertalting to secure the 

cond.emner against loss. 

5. VacatiDg the order of' immediate possession. There is no prov1eion 

in the existing laY that permits the condemnee to contest the right of' the 

condemner to talte the property prior to the time possession is talten. 

Legally, the condemnee bas the right to raise the question whether the 

condemnation is f'or a publiC use in every condemnation proceeding. The 

question of' the necessity f'or the taking of the particular property 
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inv01ved may be raised by a condemnee under certain 11mited circumstances. 

But the right to raise these questions may be a mean1ngl.ess right it, at 

the time the questions are raised, the condemner has a1ready demoUsbed 

all improvements on the property, denuded the site ot all vegetation, 

constructed pipes, t1umes and conduits and inundated the property with 

water. The Commission recommends, theretere, that the owner er the 

occu;pant of the property to be taken be given the right to contest the 

condemner's right to take the property by eminent domain er his right to 

obtain immediate possession ot the property, er both, by a motion to 

vacate the crder tor immediate possession made prier to the time possession 

is taken. An order vacating or refusing to vacate an order of 1IIIIIed1ate 

possession shou1d be appea1ab1e. An appea1 shou1d not autaaatically 

stay proceedings under the crder ot imIIIediate possession, but either 

the tria1 er appellate court should have the right to stay proceedings 

untU the appea1 is decided. 

Possession Pendinl !\m!ea1 

Under eXisting 1aw, 8lI\f condemner is permitted to take possession ot 

the property to be condemned after entry ot judgment even though an appeaJ. 

is pending. However, it has been he1d that the condemner Waives his right 

ot appea1 by taking possession of the property. This rule seems untair to 

the condemner: it the condemner takes possession, it will have to P8\Y the 

award even though it is besi!!d u;pon an errer by the tria1 court, but it it 

chooses to attack the award by 1!>ppea1, a needed public improvement ma.y be 

del.a¥ed for a period ot years er even have to be abandoned it' rising costs 

exceed the amount avai1ab1e tor the construction ot the iDqIrovement. 

The present 1aw ma.y cause hardship to condemnees a1so. The condemner 
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may refuse to take possession of the property and may Withhold ~nt of 

the judgment in order to preserve its right of appeal. If so, the period 

during which the condemnee must GO without compensation and is effectively 

precluded fran renting, selling or improving his property will be 

prolonged until the appeal--and perhaps a new trial--is finally dee14ed. 

On the other hand, if the condemner may take possession after depositing 

the amount of the judgment in court and still appeal, the condemner will 

often do so to avoid further delay in the commencement of the project. 

This deposit will then be svailable for the condemnee to use in contesting 

the condemner's appeal and in carrying out the condemnee's plans for the 

future. 

The Commission recommends that the statutes permitting the condemner 

to take possession pending appeal be revised to provide that the condemner 

does not waive its ri8ht of appeal by the taking of possession. 

Passage of Title 

Related to the q,uestion of possession is the question of title. At 

the present time, if immediate possession is not taken, title passes upon 

the recording of the final order of condemnation. However, if possession 

is taken prior to that time under an order of immediate possession, title 

passes to the condemner upon withdrawal of the deposit by the condemnee. 

There is no similar prOVision for the passage of title when possession is 

taken after judgment but pending appeal under Section 1254. To make the 

rules relating to passage of title uniform, the CommiSSion recommends that 

title should pass in all condemnation proceedings upon the recording of 

the final order of condemnation. 
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Compensation for lmjProvements 

The present lav relating to compensation for improvements on condemned 

property is uncertain. First, while Section 1249 of the Code of Civil 

Procedure provides that the condemnee is not entitled to compensation for 

any improvements plBced upon the property after the service of summons, 

there is no explicit provision that the condemnee is entitled to 

compensation for improvements that are on the propert;r at that time. 

Second, the first sentence of Section 1249 is open to the interpretation 

that the value of the real property as enhanced by its improvements is 

fixed as of the date SUlDlllOns is issuedJ even thouah the improvements are 

destroyed prior to the time the property is actually taken. 

The Canmission recommends that legislation be enacted providing that 

the condemnee is entitled to compensation for the improvements on the 

property on the date of service of summons unless they are removed or 

destroyed prior to the date the condemner takes title to or possession 

of the property. 

PrOl'PY Taxes 

Property taxes are prorated from the date the condemner either takes 

title to or takes possession of the property if the conileomer is a public 

agency. Hmrever J under present l.aw the condemnee loses the benefit of 

this proration if he has already paid the taxes and special assessments J 

for there is no provision for refund by the taxing authority or reimburse-

ment by the condemner. To remedy this, the COIIlI!ti.ssion recommends that 

a provision for refund be added to the Revenue and Taxation Code. 

-8-
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A condemnee should also be entitled to a proration of property 

taxes even though the condemner is not a publ1c agency. In 

such cases, the condemner shoul.d be required to reimburse 

the condemnee for the pro rata share of the taxes that have been paid 

and are attributable to the portion of the tax year following the date 

the condemner acquires the title to or the possession of' the property. 

Abandonment by the Condemner 

Under existing law, even though the condemner has talten possession 

and constructed the contemplated improvement on the property, the con­

demner may abandon the proceedings at any time untU 30 days af'ter final 

judcment and ~ back the money it depOSited. It is true that the 

condemner must compensate the owner for the use of the property and aQy 

damage to it. But the 1and owner who has been forced to give up his 

heme or his bUsiness and to relocate in another area may find that it 

is as great a hardship to be forced, in ettect, to buy back the original 

property as it vas to be forced to move initially. The deposit may have 

been withdrawn and expended in the acquisition of a new location; the 

good will of the business may have been reestablished in the new location; 

or the original property may be so altered that it is no longer useful to 

the condemnee. 

The Commission recommends that if the condemnee has substant1ally 

changed his position as a result of the condemnation and cannot be 

restored to his original pOSition, the condemner should not have the 

right to abandon the condemnation. If in other cases the condemnation is 

abandoned or is not· completed for any other reason, prOVision should be made 
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for compensating the condemnee for the damage he has suffered and for 

any loss or injury to his property that lDIl¥ have occurred while the 

plaintiff was in possession. 

Interest 

Interest upon the award in eminent domain cases runs from the date 

of entry ot j1ldgment unless possession is taken prior to entry of judgment, 

in which case interest is computed from the effective date of the order 

for possession. After j 1ldgment, interest ceases upon payment of the Juds­

ment to the ('oMemnee: or into court for his benefit. Of: course, it any 

portion of a deposit is Withdrawn, interest ceases to accrue on the portion 

Withdrawn on the date ot its withdrawal. These rules have been established 

both by cases and statutes but same of them are difficult to fied and others 

have been questioned by some writers. 

The COJIII!I1ssion recommends the enactment of legislation which would 

gather the rules on interest in eminent domain cases into one section. 

Constitutional Revision 

The COIIIIIission has concluded that the provisions of Section 14 ot 

Article I of the State Con&titution that grant the right of imDIediate 

possession should be revised. These prOVisions grant the ri3ht of 

immediate possession only to specified public agencies in right of way and 

reservoir cases. As has been shown above, they do not assure the property 

cwner that he Will actually receive compensation at the time his property 

1S taken. 

When the)' were adopted these prOVisions reversed a long-standing policy of 

this state that property lDIl¥ not be taken unless compensation, has first been 



c 
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~, which was originally adopted as a part of the present Constitution 

in 1879. Prior to that time, the Constitution had merely required that 

the owner of property taken for public use be given just compensation, 

and it was held that payment might be made Within a reasonable time 

atter the taking. In 1879, the present Constitution was adopted with 

the prOV'ision that private property may not be taken or damaged for 

public use ''without just compensation having first been made." In 

Steinhart v. Superior Courtl the Supreme Court held, in reliance upon 

this prOV'ision, that a statute authorizing a condemner to take possession 

of property after depositing a sum of money in court was unconstitutional 

because there vas no provision for the payment of MY portion of this 

money to the owner. The prOVisions of the Constitution that now authorize 

immeliiate possession without payment to the owner "having first been made" 

were adopted. to OV'ercome the Steinhart case. 

The COIIIDission ~ieves that the policy underlying the Steinhart 

decision and the original provisions of the 1819 Constitution is sound 

and the contrary policy of the present proviSions of the Constitution is 

undesirable. A person's property should not be taken from him unless he 

has the right to be paid concurrently for the property, for it is at the 

time of the taking that he must meet the expenses of locating and purchasing 

property to replace that taken and of moving to the new location. 

Another defect in the present Constitutional provisions is that they 

severely limit the agencies by which and the purposes for which immediate 

possession ~ be taken. The right of immediate possession is of great 

value to the public, for it permits the immediate construction of needed 

public projects. The Legislature should, therefore, have the power to 

1. 131 Cal. 575 (1902). 
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decide from time to time what agencies are to have the power and for what 

purposes the power may be exercised. It should not be necessar,y to amend 

the ConstitutiOn each time a change in the needs of the people of the State 

warrants either an extension or contraction of the purposes for which the 

~ight of immediate poss~ssion may be exercised. 

Theretore, the Caam1ssion recOlllllends that an amendment to the 

Constitution be proposed to the peopl.e 01' the State 01' Calitornia that 

would contain the tolloving provisions: 

1. The Constitution should guarantee the owner the right to be 

compensated prc:mptly whenever 1IIIned1s.te possession of his property is 

taken. 

2. The Legislature should be given the power to determine what 

asencies should have the right to take 1IlIIned1ate possession and the 

procedure to be toll owed in such cases, subject to the constitutional 

right 01' the owner to be prc:mptly ccmpensated. It should not be 

necessary to amend the Constitution to alter procedures every time that 

it is tound that the existing immediate possession procedures are taulty. 

3. The phrase "irrespective of any benefits to be proposed by such 

corporation" should be stricken from the Constitution. This phrase is 

applicable only to private corporatious2 and precludes such entities, in 

condemnations for rights 01' way or reservoirs, trom setting otf the benetits 

which will result to the condemnee's remaining land against the condemnee's 

claim tor ~s to such land.3 The phrase is discriminatory in that it 

2. Moran v. Ross, 19 Cal. 549 (188$); Peopl.e v. McReynolds, 31 Ca1.App.2d 
219, 223 (1939)· 

3. San Bernardino & Eastern Ry. v. Haven, 94 Cal. 489 (1892); Pacific Coast 
Ry" v. Porter, 74 Cal. 261 (1887). 
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C is not applicable to unincorporated condemners4 and may be unconstitutional 

under the equal protection clause of the Federal Constitution. 5 The phrase 

is uncertain in meaning, for some courts have held that it merely states a 

l"Ille that is applicable to all condemners that "general" benefits may not 

6 
be set off', while others have indicated that it refers to "special" 

benefits which all other condemners are permitted to eet off'.7 

SuPplementary Legislation 

The CoIIIIDission recOlllllends that legislation be enacted extending the 

right of 1Dmed1ate possession to aU condemners to become effective it and 

when the Constitution is amended to permit the Legislature to determine 

who should have the right of immediate possession and the conditions under 

which the right may be exercised. The right of the condemner to take the 

C property is rarely disputed. BIlt despite the fact that the only question 

for Judicial (iecision in virtually aU condemnation actions is the value 

c 

ot the property, present law permits possession to be taken prior to 

Judgment only when certain public agencies are ~ondemning property tor right 

of wa:y or reservoir purposes. Because possession cannot be obtained in other 

condemnation actions until JudgmeIrt, many vitally needed public 1IIIprove-

ments are de1qed even though there is no real issue in the case of the 

4. Moran v. Ross, 79 Cal-" 549 (1889). 
5. See dissenting opinion of McFarland, J., in Beveridge v. Lewis, 137 

Cal. 619, 626 (1902); see also concurring opinion of Beatty, C. J., 
in Moran v. Ross, 79 Cal. 549, 552 (l889). 

6. Beveridge v. Lewis, 137 Cal. 619, 624 - 626 (1.889); cf. People v. 
Thompson, 43 Cal.2d 13, 28 (1954) and People v. McReYnolds, 31 Cal. 
App.2d 219, 223 (1.939). 

7. Cf. Collier v. Merced Irr. Dist., 213 Cal. 554, 571 (1931), People v. 
MCReynolds, 31 Cal.App.2d 219, 223 (1939). 
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public's right to take the property. Many public improvements are 

tinanced by bond iSsues, and $Il undue delay in the acquisition of the 

property may delay construction to a Sufficient extent that the improve­

ment CIIoIlnot be constructed at all with the funds realized. by a particular 

bond issue or must be drastically curtailed in scope. 

Moreover, expMding the right of 1IIImediate possession will often 

benefit the lIIoIldowner. Upon commencement of condemnation proceedings, 

a landowner is deprived of many of the valuable incidents of ownership. 

He can no longer place improvements upon the property for which he may 

be ccmpensated. He is practically precluded from selling or renting the 

property for few persons wish to purchase a law suit. Yet, no compensation 

is Given for this inconvenience and the compensation for the taking of 

the property is not paid in the ordinary case until the conclusion of 

the litigation. But if the condemner takes the property upon the 

commencement of the proceedings and the condemnee is given the right to 

withdraw the deposit made by the coni!elnner in order to take possession, 

the condemnee will have a substantial portion of the compensation 

available immediately and will be able to make his plans for the future 

promptly. 

The Commission's recommendation would be effectuated by the enactment 

of the following measures: 

-14-
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I 1.0/7/60 

An act to amend Sections 1.243.5, 1.249, 1.253, 1.254, 1.255a and 1.255b of, 

to renumber and amend Sections 1254.5 and 1.254.7 of, and to add 

Sections 1.243.4 and 1249.1 to, the Code of Civil Procedure, relating 

to eminent domain. 

The people of the State of California do enact as follows: 

SECTION 1. Section 1243.4 is added to the Code of Civil Procedure, 

to read: 

1243.4. In any proceeding in eminent domain brought by the State, or 

a county, or a municipal corporation, or metropolitan water district, 

municipal utility district, municipal water district, drainage, irrigation, 

levee, reclamation or water conservation district, or simi1.ar public 

corporation, the plaintiff may take immediate possession and use of any right 

of way or lands to be used for reservoir purposes, required for a public 

use whether the fee thereof or an easement therefor be sought, in the manner 

and subject to the conditions prescribed by lsw. 

SEC. 2. Section 1243.5 of the Code of Civil Procedure is amended to 

read: 

1243.5. [{a~l ill In any [easel proceeding in eminent domain, if 

[wkies] the [Siate,-a-ee~Y1-a-~ieipal-ee~e.ati8R,-a-p~Blie-ee~e.atieB1 

eF-a-ai8t.ist-taHee-imaeaiate-pesse.BieR-e~-laBis-ts-&e-~e'-fep-pseBFYsip 

P~se81-eP-a-pigkt-s~-~T-P~8Yaat-te-iestieB-14-ef-APti81e-~-sf-tAB 
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g"'*!*~'ie.-8f-~s-g'a.e,) plaintiff is authorized by law to take 

1Jamed1ate possession of the Pl'(lJ!erty sought to be condemned, the plaintitf 

1!!8l, at 8f!Y time after the issuance of SUIIIIIOns and prior to the entxy of 

jUdgmllDt, apply ex parte to the court for an order determ1ning the probable 

just cOl!!J)!l!S&tion which 'Ifill be made for the taking of the propertY and lIllY 

del!!!\§! incident thereto. Atter depositing the BIIIOWlt so determined in 

accordance With Section 1.243.6, the pla1ntiff !!I!l at anwr time prior to the 

entry of judgment, apply ex parte to the court for an order authorizing it 

to take :l.Dllled1ate possession of and to use the ;property sought to be condemned. 

(2) If the court determines that the plainti1'f is entitl.ed to take the 

property by esn1nent domain and to take :I.DIIIed1ate possession thereof, and it 

the court detezm1nes that the plaintiff has deposited the BIIIOWlt determined 

:pursuant to subdivision (1) ot this section, the court shall, by order, 

authorize the plaintiff to take 1!!11!M!1\iate possession of and to use the 

Pl"OE!rtz sought to be condemlled.. The order authorizing 1lDmed1ate possession 

shall: 

(a) Describe the property and the estate or interest therein sought 

to be condemned. which description I!!!!l be made by reference to the cOlllRlaint. 

(b) State the purposes of the condemnation.' 

eel State the amount of the depoSit. 

(a) State the'date after Yhich the pliintiff is autlwrized ,to· take 

possession of the prpperty. 

iJ1 [ta.-~a·~7-~sa@ti-e~*Y1-BHR!ei,a&-ee~~~e.,-~e!!e-ee~~­

,'!@B7-el'-ti8*rie~1-lI.s-~-ea8e-II8Y-",-8kaU.71 ~t lea'i\t .[t!l!lneJ ~ days 

prior to ;the time possession is taken, the plainti1'f ·shall [J:le!!'se~] 

serve a copy of the order on [Sl'-l!lI.U.-u] the record owner or owners of the 

property h-u-iul8wIl,l and ~ the {,,",l's"R_p-ll"lPSAAQ-;Ui-jlBsSQiUo;l. __ 8~_t;li. .. 
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,pe,@~Yl OCCUpants, if any{y-@i~ReP-a-e9JY-9#-*ae-9pQep-9#-*ae-e9~ 

A~a9piliag-B~ea-'988@s8'ea-9P-a-B~iee-~Repee#1. Service of the order 

Bhall be made by personal service unless the person on whom service is 

to be made has previously appeared in the proceeding or has previously 

been served with a copy of the summons and cOll1,Pl.aint in the manner 

prescribed by law, in which case service of the order 5 be made by 

mail '!Pon such person and his attorney of record, it' any. If it appears 

by at1'1davit to the satisfaction of the court that a person upon wham 

a cOW of the order authoriz1Dg 1mIIIed1ate possession {8J'-~:be] is 

[uaeli-U 1 required to be persoI!8l.ly served under this section resides 

out of the state, or has departed from the state or cannot after due 

diligence be found within the state, the court 5 order that in lieu 

of such personal service the plaintit'f send a copy of the order 

[llaan-lIe-seB~ 1 by registered or certit'ied mail {aU,.-"-S8Jl~-~9-~ka 

ewaeps,.-u-saan-lIe] addressed to [~lleaJ such person at [~u"'l !!!! 

last known address. The court 5, for good cause shown by affidavit, 

authorize the plaintiff to take possession of the property without serviDg 

a copy of the order of 1Dmediate possession upon a record owner not 

occupy1Dg the property. A single service upon or ma1l.1Dg to those at the 

same address shall be sufficient. [~ae-la~e8*-8ee~eIi-a8s8I1saeB*-.sll-iB 

~ka-es~*y-wRe.e-~Re-pp~~y-i8-1eea*eli-aay-~e-~8ei-~s-aee~aia-*u-aaae8 

aU-a&aPe88ell-9~-*Be-_.s-e#-*Re-,.s,e~Y91 The court may, for good 

cause shown by affidavit, shorten the t1me herein specified to a period of 

not less than three days. 
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As used in this subdivision, "record owner or owners of the 

property" means both the person or persons in whose name the 1egal. 

tit1e to the fee appears by deeds duly recorded in the recorder's 

office of the county in which the property is 10cated and the person 

or persons, if 8.!!Y. in possession of theprOJ)eX'ty under a written and 

duly recorded 1ease or agreement of purchase. 

(4) At 8.!!Y time after the court bas made an order authorizing 

1IIImediate possession, the court l!!!!l. upon motion of 8.!!Y party to the 

eminent domain proceedings, order an increase or a decrease in the 

amount that the plaintiff is required to deposit pursuant to this 

section if the court determines that the probab1e just compensation 

which will be made for the takiDg of' the property and 8.!!Y damage 

incident thereto is different from the amount of the probable just 

compensation theretofore deposited. 

(5) At any time after the court has made an order authorizing 

immediate possession and before the plaintiff has taken possession 

pursuant to such order, the court, upon motion of the owner of the 

property or of an occu:;pant of the prOllerty, !II8l: 

(a) Stay the order upon a showing that the hardship to the 

lIIOViDg party of having 1IIImed1ate possession taken c1earl;y outweighs 

the hardship of the sta;y to the p].aintiff. 

(b) Vacate the order it the court determines that the plaintiff 

is not ent1tl.ed to take the property by eminent domain or that the 

plaintiff is not authorized by Section 1243.4 to take iDmediate 
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possession of the property. 

(6) The plaintiff may appeal from an order made pursuant to 

subdivision (5)(a) of this section staying the order authorizing 

immediate possession. An appeal may be taken from an order made 

under the provisions of subdivision (5)(b) of this section granting 

or denying a motion to vacate an order authorizing 1l!med1a.te 

possession. The appeal does not stay the order from which the 

appeal is taken or the order authorizing 1l!med1a.te possession; but 

the trial or appellate court may, in its discretion, stay the order 

authorizing immediate possession peMing review on appeal or for 

such other period or periods as to it may appear appropriate. 

(7) Failure ot a party to make a motion to stay or vacate an 

order authorizing immediate possession is not an abaDdomnent ot any 

defense to the action or proceeding. 

(8) The amount required to be depoSited by the pJ.e.1ntiff and 

the amount ot such deposit withdrawn by the detendant may not be 

given in evidence or reterred to in the trial ot the issue of 

cC!l!Jj!lensation. 

(9) The plaintiff shall not be held to bave abandoned or 

waived the right to appeal from the judgment by taking possession 

of the property pursuant to this section. 

SEC. 3. Section 1254.5 of the Code at CivU Procedure is 

renumbered and amended to read: 

-~9-
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{iUI~4.~.1 1243.6. When money is [paii-b,e-enn1 required to be 

deposited as provided by Section [l4-ef-A~i.le-s-et-~e-GeBB.i~.i .. l 

1243.5, the court shall order the money to be deposited in the State 

TreaBUl'1, unless the plaintt:f't requests the court to order deposit in 

the county treasury, in which case the court shall order deposit in the 

county treasury. If aoney is deposited in the State Treasury pursuant to 

this section it shall be held, invested, deposited, and disbursed in the 

manner specified in Section 1254, and interest earned or other increment 

derived from its investment shall be apportioned and disbursed in the 

manner specified in that section. 

SEC. 4. Section 1254.7 of the COde of Civil Procedure is renumbered 

and amended to read: 

[iUI~4.~ .. ) 1243.7. .w At any t1me after money has been deposited as 

[Be~Pi~-aB1 provided in Section [14-el-A~.le-I-e,-.ae-G"B.i~."'] 

1243.5. [le.-'he-eeate .... ieB-el-aay-'~ep~-&r-b.eree.-iB-' .. 'e..y-fep 

B ... e-ai8Bw~-~eseB7-.'eB-B"liea.ieB7-iB-.. e-BaftBep-a ... iBa,.e.-'P8Viiei, 

.'1 the party whose property or interest in property is being taken [, 1 

!I!:Y apply to the court, in the l118I1ner hereinafter prOVided, for the with­

drawal. of all or !Ill portion of the amount deposited for his property or 

property interest. Upon such application, the court [..,-1 shall order 

that portion of the amount applied for, which the applicant is entitled 

to 'Withdraw under the provisions of this section, to be paid to such 

applicant from the money deposited in connection with such property or 

property tnterest [aa-~.-... -eK.eeiiBg-1~'ep.e .... t-.. e-~.-

-20-
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•• i8'B&lly-""8!.ea.i .. -.tie-ree,eet've-'Pe,e~~-.r-'ate~e'·'.-.e-pa!i 

'.-ellek-pa~~ J. 

(2) If the amount sought to be withiirawn by an applicant exceeds 

the amount originally deposited for his partiaular property or property 

interest or 75 percent of the final amount deposited for his particular 

propertY or property interest, whichever is greater, the court may require 

the applicant, before withiirawing 8.!!l of such excess, to file an undertaking 

executed by two or more sufficient sureties approved by the court to the 

effect that they are bound to the }!laintiff in such amount as is fixed by 

the court but not to exceed double the amount of such excess for the return 

of an;y amount withdrawn that exceeds the amount to which the awlicant is 

entitled as finally detenDiued in the condemnation }!roceed1D§' together 

with legal interest from the date of its withdrawal. 

ill [Sllel!.] ~ application shall be made by affidavit wherein the 

applicant shall set forth his interest in the property and request with­

drawal of a stated amount. The awl1cant shall serve a copy of the 

awlication on the plaintiff and no Withdrawal shall be made until at 

least ["'ea~~] 20 [~] days after such service of the application, or 

until the time for all objections has expired, whichever is later. 

(4) Within the 20-day period, the plaintiff may object to such 

withdrawal by filing an objection thereto on the ground that an undertaking 

should be filed as }!rovided in subdivision (2) of this section or that the 

sureties u}!on such an undertaking are insufficient. 

122 Within {saii-weaty-~,!;lG~-~e] the 2O-d& }!eriod, the plaintiff 

may object to such withdrawal by filing an objection {tl!.enet] thereto in 

court on the grounds that other persons are known or believed to have 

interests in the property. In this event the plaintiff shall attempt to 

-21-

J 



, 

c 

c 

personally serve on such other persons a notice to such persons that they 

IIIII.Y appear Within [teat] 10 Bl days after such service and object to such 

withdrawal, and that taUure to appear wUl result in the waiver of a:ny 

right to such amount withdrawn or further rights age.1nst the ph1nt1tf' to 

the extent of the sum withdrawn. The pl.a1nt1tf' shall state in [;luI ~ 

objection the names and last kDown addresses of other persons known or 

believed to have an interest in the property, whether or not it has been 

able to serve them with such notice and the date of such service. It the 

plaintiff in its objection reports to the court that it is unable to personall¥ 

serve persons lmcnm or believed to have interests in the property within 

[eue.-weMy-H .:!:!:! 20 B] day period, said IIIOlley shall not be withdrawn 

untU the applicant o;auses such persoD$l service to be made. 

m If [nul.:!:!:! persons (eel served pursuant to subdivia10n (5) 

of this eection appear and object to the withdrawal, or it the plaintiff' so 

requests, the court shall thereupon bold a heariIlg after notice thereof to 

all parties and shall determine the amounts to be withdrawn, if a:ny, and by 

Yhom~ [,-*e-a-4Ie4Ia!-8B8"'-Bet-eKeeet;l&g-T;-,ereeB*-e#-~e-&metia4l-aepeBl4le471 

No persons so served shall have a:ny claim against the plaintiff for campenaa-

tion for the value of the property taken or severance damages thereto J or 

otherwise, to the extent of the amount withdrawn by all parties; provided, 

the plaintiff shall remain liable for said compensation to persons having 

an interest of record who are not so served. 

ill If withdrawn, the receipt of a:ny such money shall constitute a 

wai¥er by operation of lair [418] ~ all defenses in favor of the person 

receiving such ~t except with respect to the ascerta.1maent of the 

c· value of the property or interest in the mermer proVided by law [,-aM. 
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ttt~e-te-the-prepert,-er-~tere8t-58-to-wftieh-mo~t8-reeeiYed-'~saaDt 

~e-~ftis-see.ieB-s8Al!-ves.-4A-~ke-S.a~e-as-ei-*Be-~-et-e~ea-~ .. l. 

Arry &J!IOunt so paid to any party shall be credited upon any jud@ment providing 

for payment [aaa-sBal!-~e-eeBeiieFei-'~.-~B-~e-d~.~-ae-&f-.fte 

ia'e-~e-wi~81-is-msie-8e-~'-B8-i.'eFes~6ftali-ee-p8f8eie-~peB-~ 

~-ee-vi~ya-af.eF-'Be-ia"-ei-i.s-vi~J. 

ill Arry amount withdrawn by" any party in excess of the &J!IOunt to 

'Which he is entitled as finally determined in the condemnation proceedi.llg 

shall be returned to the party who deposited it together with legal 

interest thereon from the date of its withdrawal, and the court in 'Which 

the CC'nclemnetion proceeding is pending shall enter jud@lDent therefor against 

the defendant. If' the defendant does not N the jlldSl""pt within 30 days 

after the jwlppt is entered, the court 1!!8l, on motion, enter jUdgment 

ageinBt the sureties f'or such amount together with the interest that may 

be due thereon. 

SEC. 5. Section 1249 of' the Code of Civil Procedure is emended to 

read: 

1249. For the purpose of' assessing compensa.tion and damages 

the right [1;lieJ!oeei] thereto shall be deemed to have accrued at 

the date of the issuance of summons and its actual value a.t that 

date shall be the measure of' compensation f'or all property to be 

actually taken, and the basis of' damages to property not actually taken but 

injuriously affected, in all cases where such damages are allowed as 

provided in Section [8B8-~~I!JiBUefl-teny-eil!l!.*] 1248; provided, 

that in any case in which the issue is not tried within one year after the 

-23-



c 

o 

date of the commencement of the action, unless the delay is caused by the de­

fendant, the compensation and damages shall be deemed to have accrued at the 

date of the trial. {N .. aia!-iB-~aie-see~ieB-eeB~atftea-8Aall-ie-eeas~""-8P 

aeli-'8-alfee'-peBiiB&-li"ga'ieBY--l'-9.B-8Piep-Be-ma4e-le"iB8-~ke-plaiB'iff 

ef-Baea-.p ..... -N8-'-'P8Ye .. B's-p~'-~ .. -'ke-'.ep ... y-e~Bset~eB,-'e-,ae-ta,e 

8'-"e-Bepy'e.-8'-s¥8aSRs-skal&-B8-"el~ei-iB-_ae-as8e8".B'-8'·eesp8Bsa,'ea 

SEC. 6. Section 1249.1 is added to the Code of Civil Procedure, to read: 

1249.1. All improvements pertaining to the realty that are on the property 

at the time of the service of summons and which affect its value shall be 

C considered in the assessment of compensation, damages and special benefits 

unless they are relllOVed or destroyed before the earliest of the following times: 

(a) The time the title to the property is taken by the plaintiff. 

(b) The time the possession of the property is taken by the plaintiff. 

(c) The time the plaintiff is authorized to take possession of the 

property under an order authorizing the plaintiff to do so. 

No improvements put upon the property subsequent to the time of the 

service of summons shall be included in the assessment of compensation, 

damages or special benefits. 

SEC. 7. Section 1253 of the Code of Civil Procedure is amended to read: 

1253.)1~en payments have been made and the bond given, if the 

plaintiff elects to give one, as required by r,ke-las,-,ve] Sections ~ 

C and 1252, the court [ __ J shall make a final order of condemnation, which 
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<:: [.~e~] shall describe the property condemned, the estate or interest acquired 

therein and the purposes of such condemnation. A certified copy of the 

order [~t] shall thereupon be filed in the office of the recorder of the 

county in which the property is located. (,-aai-tkel'elqea] 

.igl The title to the property described hke1'8b] in the final order 

of condemnation [eaau] vests in the plaintiff for the purposes described 

therein [Qed.I",) upon the date that a certified Copy of the final order 

of condemnation is fUed in the office of the recorder 01' the county. 

SEC. 8. Section 1254 of the Code of Civil Procedure is emended to 

read: 

1254. (1) In any case in which the plaintiff is not in possession of 

C the praperty sought to be condemned, the plaintiff may, at any time atter 

trial and Judgment entered or pending an appeal from the Judgment [~.-tlle 

iQPl'eae-Qe~,-w ... eve.-tke-,.a'R~'tt-sAall-Say.-pa,al and after payment 

into court [,) for the defendant ~ {,1 the full emount of the Jud8ment {, 1 

c 

and such further SUlll as may be required by the court as a fund to pay any 

further damages and costs that may be recovered in said proceeding, [as 

well-as-all-4&aag.s-.Ba.-~-.~-s~s.atRea-\y-.Be-aetaR8aR·7-'t7-t •• -~-ea~., 

.a.-,.epeF\y-skaU-A •• -.e-tiR&1ly-.ekeR-I.I'-~ •• ie-~s.,1 apply ex parte for 

an order authorizing it to take possession 01' and to use the property sought 

to be condemned. 

(2) If in the Judgment the court determined that the plaintiff is 

entitled to acquire the property by eminent domain, and it the court determines 

that the plaintiff has made the deposit as required in subdivision (1) 

of this sectionJ the [B~ep~ep1 court [iB-wa~ea-.ke-,peeeeiiBg-wes-.l'iea 



c 

c 

c 

1il8Y7-'q811-I1ei;;l.ee-ef-lle"l;-less-"I;MB-"I;eB-!la,S,. J shall, by order, authorize the 

plaintiff ['-'f-a1.Qaay-ia-'Q8a.a8iQa,-~Q-8QAt~8-~AQPQia,-aaa-if-~7 

tl:lG] to take possession of and. use the praperty d.uring the pendency of and. 

until the final conclusion of the litigation, and. [1iI8Y] shall, if necessary, 

~ all actions and. proceed.ings against the plaintiff on account thereof. 

[la-aa-aei;iea-... -eeal .... "I;i8ll-8f-~epep$y-f .. -i;ae-ase-ef-a-seBeel-"ei;.iei;,. 

eeaeel-iisi;.iei;-is---'-appealaele.] 

(3) At least 10 dafs mor to the time possession is taken, the 

plaintiff shall serve upon the defendants or their attorneys. either persona.J.ly 

or by mail. a co;py of the order of the court authorizing it to take possession 

of the P!'OEerty. A single service upon or mailiIlg to those at the same 

address is sufficient. 

(4) At 8ll,Y time after the court has made an order authoriz1.Jls the 

plaintiff to take possession pursuant to this section, the court 5, upon 

motion of any party to the eminent domain proceed1l!gs, order an increase or 

a decrease in the amount that the plaintiff is required to deposit as a 

further SUIII pursuant to subcJ.1v1sion (1) of this section. 

(5) The plaintiff shall not be held to have abandoned or waived the 

right to appeal from the Jl1d!ti"""'t by depositing the amount of the Jlld lP""'rt 

and. such further SUlllas may be required. by the court and taking possession 

of the property pursuant to this section. 

ill The defendant, who is entitled. to the money paid into court for 

him upon any judgment, shall be entitled. to demand and. receive the [eaae] 

full amount of the Judgment at any time thereafter upon obtainiIlg an order 

therefor from the court. [U-s!;all-se-"I;l!e-ill"l;y-ef] The court, or a judge 

thereof, upon application [lIeiRg-lIIIUle] by such d.efendant, ["I;e] shall order 
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and direct that the lIIOney so paid into court for him be delivered to him 

upon his filing a satisfaction of the judgment, or upon his filing a receipt 

therefor, and an abandocment of all def'enses to the action or proceeding, 

except as to the amount of damllses that he mq be entitl.ed to in the event 

that a new trial [Hail-H] !! granted. A ~nt to r:. defendant, as 

aforeSaid, shall be held to be an abandonment by such defendant of all 

defenses interposed by h:llll, excepting his cl.a:lIII for greater compensation. 

[..Ia-.tleen!ll4.+'I8-.ae-~ee-,"~-u.M-e~-.ae-enri-Hail-a.ke 

_-.... -4iIle-euae-ee-."'"'ete ...... -detu .... ] 

(1) A& amount wi tildraW: by ap.y party in excess of the 8lIIOUDt to which 

he is ent1tled as finally detel'lll1ned in the coDdemnation proceeding shall 

be returned to the party who depol1 ted 1 t without interest, and the court 

in which the condemnation proceeding is pending shall enter judg!llent therefor 

against such party. 

ill The payment of the lIlCIney into court, as hereinbefore provided 

for, shall not discharge the plAintiff from liability to keep T.he said 

fund full and wi tbout d:lllliDUtian; but such lIlCIney shall be and rema:in, as 

to all acc1dents, defalcations, or other contingencies (as between the 

parties to the proceedings), at the risk of' the plaintiff', and shall 

so remain until the aII!Ount of' the compensation or dluDages is finally 

settled by judiCial determ1.llation, and until the court awards the money, 

or such part thereof as shall be determined upon, to the defendant, and 

until he 1s authorized or required by rule of court to take it. If, for 

~ reason. the money shall at any time be lost, or otherwise abstracted 

or Withdrawn, through no fault of' the defendant, the court shall require 

the plaintiff' to make and keep the sum good at all times until the 

l1t1.gatian is finally brought to an end, aDd until paid over or made 

payable to the defendant by order of court, as above provided. The court 
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shall order the money to be deposited in the State Treasury, unless the 

plaintiff requests the court to order deposit in the county treasury, in 

which case the court shall order deposit in the county treasury. If the 

court orders deposit in the State Treasury, it shall be the duty of the 

State Treasurer to receive all such moneys, duly receipt for, and. to 

safely keep the same in the COndemnation Deposits Fund, which fund is 

hereby created in the State Treasury az:d fOr such duty he shall be liable 

to the plaint1f'f upon his otticial bond. Money in the Condemnation DepoSits 

Fund me.y be invested and reinvested in any securities described in Sections 

16430, 16431 and 16432, Government COde, or deposited in banks as provided 

in Chapter 4 ot Part 2 ot DiVision 4 of Title 2, Government Code. '!he 

Pooled Money Investment Board shall designate at least once a month the 

amount ot money available in the tund for investment in securities or 

deposit in bank accounts, and the type of inveatment or deposit and. 

shall so arrange the investment or deposit program that funds will be 

available for the 1lJIrJediate payment ot any court order or decree. 

!IIIIIIed1e.tely atter such deSignation the Treasurer shall invest or make 

deposits in bank accounts in accordance with the designations. 

122 For the purposes of this section, a written dete:nn1nation 

signed by a majority ot the members of the Pooled Money Investment Board 

shall be deemed to be the dete:nn1nation ot the board. Members me.y 

authorize deputies to act tor them tor the purpose ot making dete:nn1nations 

under this section. 

1!2l Interest earned and other increment derived from investments 

or depoSits lII8de pursuant to this seetioD. after deposit of money in 

the State Treasury, shall be deposited in the Condemnatioo Deposits Fund. 
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After first deducting therefrom expenses incurred by the Treasurer in 

taking and D:8k1ng delivery of bonds or other securities under this section, 

the State Controller sball apportion as of June 30th and December 3J.st of 

each year the remainder of such interest earned or increment derived and 

depoSited in the fund during the six calendar months ending nth such 

dates. ~re sball be apportioned and paid to each plaintiff having a 

deposit in the fund during the six-month pertod for which an apportiocment 

is made, an amount directly proportionate to the total depoSits in the 

fund and the length of time such depoSits remained therein. The State 

Treasurer sball P8¥ out the money deposited by a plaintiff in such manner 

and at such times as the court or a Judge thereof 1IIe¥, by order or decree, 

direct. 

i!ll In all cases where a new trial has been granted upon the 

application of the defendant, and he has failed upon such trial to obtain 

greater compensation than was allowed h1lll"upon the first trial, the costs 

of such new trial sball be taxed BgIlinst hilIl. 

SEC. 9. Section 12558 of the Code of Civil Procedure is amended 

to read: 

1255a. hl Subject to the provisions o! this section, the lllaint1ff 

may abaildon the proceedings at any time after ~ f1l1ng 2! the complaint 

and. before the expiration of thirty days after final Judgment, by serving 

on defendants and filing in court a written notice of such abandonment; 

and failure to comply with Section 1251 of this code shall constitute 

an implied abandoiJment of the proceeding..!!. 
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(2) The court may, upon motion made Wi thin 30 days after such 

abandonment, set aSide the abandonment if it determines that the position 

of the moving party has been substantiallY changed to his detriment in 

justifiable reliance upon the proceeding and such party cannot be restored to 

substantially the same pOSition as if the proceeding had not been cClllDenced. 

J]l Upon the denial of a motion to set aside such abandonment or, 

if no such motion is filed, upon the expiration of the time for filing such 

a motion [ell!l'ess-el'-iBpiie41, on motion of any party, a judgment shall be 

entered dismissing the proceeding and awarding the defendants their costs 

and disbursements, which shall include all necessary expenses incurred in 

preparing for trial and reasonable attorney fees. These costs and 

disbursements, including expenses and attorney fees, may be claimed in 

and by a cost bill, to be prepered, served, filed and taxed as in civil 

actions; provided, however, that upon judgment of dismissal on motion of 

plaintiff, defendants, and each of them, may file a cost bill within 

[*M:Ay-~l 30 H] days after notice of entry of such judgment; that said 

costs and disbursements shall not include expenses incurred in preparing 

for trial where the [Mit] action is dismissed forty days or more prior to 

the time set for the pre-trial [et) conference in the (saUl action or, 

if no pre-trial conference is set, the time set for the trial of the action. 

(4) If the plaintiff has been authorized to take possession of the 

property souspt to be condemned and it is determined that the plaintiff does 

not have the authority to take such property, or a portion thereof, by 

eminent domain, or if the plaintiff abandons the proceeding as to such ]!'O!?BIW 

or a portion thereof. the court shall order-the ~_intiff to deliver posse~ 

~ion of such property or euch portion t~ereof to. the T~-+1es ~n~~led to the 

-30 



c 

c 

c 

possession thereof and shall make such provision as shall be just for the pay­

ment of damages arising out of the plaintiff's taking and use or the property 

lUld dalXIages for fllll loas ox 1lIIpairment. of vnlue the land and improvements 

may have sutfered atter tr.e date t~a1atiff was authorized to take possession 

of the property under the. or~~r authori~jng ~he plaintiff to do so. 

SEC. 10. Section l255b at the Code of Civil Procedure is 8l!lended 

to read: 

1255b. [if-~,i&~-*ill-~B-a-"Bi@MB8.~ea-pP8eee·iRg-~ae.aa 

~ter-'~.Be-e~'er-, ... ese'eB-ef-*Be-~~-sSH8k .. ~-~e8Bieaaea 

,rier-u • .ae-*rid.-e, • .ae-aftiea7-.aeal ill The compensation and damages 

awarded in a conifemnatlon proceeding shall draY [i&whl] legal interest 

from the [eUeri'"e-u-4;e-e'-saiil.-erier...1 earliest of the following dates: 

(a) The date of the entry or judgment. 

(b) The date that the possession of the property sought to be 

condemned is taken or the damage thereto occurs. 

(2) The compensation and damages awarded in a condemnation proceeding 

shall cease to draw interest on the earliest of' the following dates: 

(a) As to any amount deposited pursuant to Section 1243.5, the date 

that such amount is withdrawn by the person entitled thereto. 

(b) As to any amount deposited pursuant to Section 12L..~or deposited 

into court atter entry of judgment, the date of' ~~epO"i';. 

J.£L..!s to any amount paid. to tl:e person entitled te:-re""0.L~~ date 

.2!...!..uc!! ~~2!.~n..t..:. 
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SEC. ll. (1) Except as provided in subdivision (2) of this section, 

this act applies to all actions or proceedings in eminent acma1n pending 

in the courts at the time this act takes effect in Which no order 

authorizing the plaintiff to take possession of the property sought to 

be condemned prior to the final order of condemnation has been made 

prior to the effective date of this act. 

(2) Sections 5 and 6 of this act do not apply to any action or 

proceeding pending in the courts at the time this act takes effect. 

c 

c 
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(36) 10/7/60 

II 

An act to amend Section 1248 of, and to add Section 1252.1 to, the Code 

of Civil l'rocedure, and to amend Section 5096 of the Revenue and 

Taxation Code, relating to taxes. 

The people of: the State ot Calitornia do ens.ct as :follows: 

SIOC'l'ION 1. Section 1248 of the Code ot Civil Procedure is amended 

to read: 

1248. b court, jury, or referee must hear such legal testima!J;y 

as may be offered by any of the parties to the proceedings, and the;eupon 

DIIlSt ascertain and assess: 

1. The value of the property sought to be condemned, and all 

improvements thereon pertaining to the realty, and of each and every 

separate estate or interest therein; it it consists of different parcels, 

the Value of each parcel and each estate or interest therein shall be 

separately assessed; 

2. If the property sought to be condemned constitutes only a part 

of a larger parcel., the damages which will accrue to the portion not 

sought to be condemned, by reason of its severance from tile portion 

sOllGllt to be condemned, and the construction of the improvement in the 

manner proposed by the plaintiff; 

3. Separately, how much the portion nat sought to be condemned, 

and each estate or interest therein, will be benefited, if at all, by the 
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C construction of the 1IIIprovement proposed by the plailltifi's; and if the 

benetit sball be equal to the damages assessed under aubdivis101l 2, the 

owner of the percel sball be allowed no compensation except the value of 

the portion taken; but it the beneti t I5hall be less than the damages so 

assessed, the t011!ler shall be de4ucted from the latter, and the remainder 

shall be the oDly dllllages allowed in addition to the value; 

c 

c 

4. It' the property sousht to be condemned be water or the use ot 

water, belong'ng to riparian owners, or appurtenant to aDiY lands, how l!IIlch 

the lands of the ripe.riall owner, or the lands to 'Which the llroperty sousht 

to be oondemned is appurtenant, will be benefited, if at all, by a diversion 

of water from its Datural course, by the construotion and maintenance, by 

the person or corporation in whose favor the right of eIl/J.Ilent doIIIBj XI is 

exercised, of works tor the distribution and convenient delivery of water 

upon said lands; and such benefit, if aDiY, sball be deducted from aDiY 

damages awarded the owner of such property; 

5. If' the property sought to be condenmea be for a railroad, the cost 

of good and sufficient fences, along the line of such railroad, and the cost 

of cattle-guards, where fences 'I1II4Y cross the line of such railroad; and such 

court, Jury or referee shaU also deteIm1ne the necessity for and designate 

the JlWllber, place and manner of IMkfng such farm or private crossings as 

are reasonably necessary or proper to connect the percels of land severed 

by the easeaent coJldemned, or for ingress to or egress from the lands 

remaining after the taking of the pert thereof sought to be corylenmed, 

and shall ascertain and assess the cost of the construction and maintenance 

of such crossings; 

6. It the removal, alteration or relocation of structures or improve­

ments is sought, the cost of such rem:>val l alteration or relocation and the 
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d.ama.Ges, if any, which will accrue by reason thereof; 

7. As far as practicable, compenaation must be assessed for each 

source of damages separately; 

8. When the property sought to be talten is encumbered by a mortgage 

or other lien, and the indebtedness secured thereby is not due at the time 

of the entry of the judgment, the amount of such indebtedness may be, at 

the option of the plaintiff, deducted from the judgment, and the lien of 

the mortgage or other lien shall be continued until such indebtedness is 

paid; except that if such lien is for ad valorem taxes upon the property, 

the amount of such taxes for which, as between the plaintiff and the 

defendant, the plaintiff is liable under Section 1252.1 may not be deducted 

from the judgment. 

SEC. 2. Section 1252.1 is added to the Code of Civil Procedure, to 

read: 

1252.1. (1) As between the plaintiff and defendant, the plaintiff is 

liable for the payment of any ad valorem taxes upon the property sought to 

be condemned that (a) are allocable to that part of the fiscal year that 

begins on the date that the title to the property vests in the plaintiff 

or the plaintiff takes possession of the property, whichever is earlier, 

and (b) Are not subject to cancellation under Chapter 4 (commencing with 

Section 4986) of Part 9 of Division 1 of the Revenue and Taxation Code or 

refund under Chapter 5 (commencing with Section 5096) of Part 9 of DiVision 

1 of the Revenue and Taxation Code. 

(2) If the defendant l~s paid any taxes for which, as between the plain­

tiff and defendant, the plaintiff is liable under subdivision (l) of this sectioD, 
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the plaintiff shall pay to the defendant a sum equal to the amount of 

such taxes for which the plaintiff is liable. 

(3) If the title to the property vests in the plaintii'f or if the 

plaintii'f takes possession of the property prior to judgment, the amount 

the defendant is entitled to be paid under subdivision (2) of this section 

shall be claimed at the time and in the manner provided for claiming costs. 

If title to the property does not vest in the plaintiff and if the plaintiff 

does not take possession thereof prior to judgment, the amount the defendant 

is entitled to be paid under subdi.~sion (2) of this section shall be claimed 

within 30 days after the title vests in the plaintii'f or within 30 days after 

payment of such taxes, whichever is later, and shall be claimed in the man-

ner provided for claiming costs. 

SEC. 3. Section 5096 of the Revenue end Taxation Code is amended to 

read: 

5096. Ql On order of the board of supervisors, ezry taxes paid 

before or after delinquency shall be refunded if they were: 

(a) Paid more than once. 

(b) Erroneously or illegally collected. 

{c} Paid on an assessment in excess of the cash value of the 

property by reason of the assessor's clerical error. 

(d) Paid on an assessment of improvements when the improvements 

did not exist on the lien date. 

(2) On order of the board of supervisors, there shall be refunded that 

portion of the taxes paid before or after delinquency which is allocable to that 
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part of the fiscal. year vhich be~= on the date the property vas acquired 

(1) by the United States 01' America., if' such property upon such acquisition 

became exempt from taxation under the laws of the United Sta.tes, or (2) by 

the State or by any county, city, school district or other public agency, 

aDd because of such public acquisition became not subject to sale for 

delinquent taxes. If the Foperty was acquired by eminent domain, the 

property sbaJ.l be deemed to have been acquired on the date that the title 

to the property vests in the plaintiff or the plaintiff takes possession 

of the property, whichev"lr is earlier. 

SEC. 4. This Act takes effect on July 1, 1962. 
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10/7/60 

III 

A resolution to propose to the peopl.e of the state of California an amendment 

to the Constitution of the state by amending Section 14 of Article I 

thereof relating to eminent daDain. 

Resolved by the Senate, the Assembljy concurring, That the legislature 

of the State of Cal1fornia at 1ts 1961 Regular Session ccmmencing on the 

2nd day of JanUSZ'Y, 1961, two-thirds of the members elected to each of the 

two houses of the Legislature voting therefor, hereby proposes to the people 

of the state of California that the Const1tut1on of the State be amended by 

I!1II!>TJd 1 ng Sect10n 14 of Art1cle I thereof', to read: 

SlI:. 14. Private property shall not be taken or da:lDa8ed for public 

use without just ccapensation having first been made to, or paid into court 

for, the owner~ [7-aai-B.-~-el-~-.. -1""-'.-~-¥8ei-I .. -pe8epve" 

p~eeeB-sAa1l-"-.".ep'ia •• a-*e-*k.-¥88-el-a.y-• ..,..a$18B7-8M8e~-a 

JRQRiei'al-eePpeJllllj' .... -a-eeIiJlSy-8Jl-$u-fii; •• e-... .nli'eJlal!$u.-va*ep-OU.v;i,et, 

.waiel)al-~1l1.,-oU ... 'e$,-EYBie1pal-va$8.-OUs.Pi .. 7-iP~'-.... ga.'ea7 

1 .. e.7-p.8~ .. e~'ea-ep-wa*ep-e8B8 • ..at'8B-OUs.p'.i;,_ .. _ ... '1 .. _'~1. 

ea.p8Pai;1ea-IiJIi;1l-IY11-eeapeRS&*'8B-i;kaPef .. -8.-fiP-*-.... -ia-~-8P 

.. eepi;eiaea-aaa-~Q-iBi;e-.gypi;~-i; .. -8WBep7-iPPe.pe .. 've-el~-.8Be"i;e 

h __ ~-Urpe¥8II!IHl'I;-,.ep8.eQ-8y-8ul1.-8 .. pe ... Ue.7-wil;!,eaJ Except as 

provided 1n Section 23a of Articl.e XII of this Const1tution, such 

just cQIq)eIl.!Iatian shall be ascertained by a Jury, unless a J~ be waived, 

as in otlIer civil. cases in a court of record, as shall be prescri'bed by law~ 
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However, the Legisla.ture 5., by statute, authorize the plaintiff in a 

proceeding in eminent domain to take immedia.te possession of and 

title to the property sought to be condemned, whether the fee thereof 

or a lesser estate, interest or easement be sought; provided that 

any such statute shall require (a) that the plaintiff first deposit 

such amount of money as the court determines to be the probable 

just Compensation to be made for the tBkil!§ . and any damye incident 

thereto, including any damages that may be sustained by the defendant 

if the property is not finally taken for public use, and (b) that the 

money deposited shall be paid prom;ptly to the person entitled thereto 

in accordance with such procedure and upon such security as the 

Legislature may ;prescribe. Subject to the limitations contained 

in this section, the Legislature may by statute prescribe the manner 

in which, the time at which, the purposes for Which,.and the persons 

or entities by which, immediate possession of property sought to be 

condemned may be taken. [t-"8Yiiei,-~Aa~-ia-aay-JPeeeeiiag-tB 

eataeR*-ieaaiR-•• eQ8B~-&y-'Re-8$a'e,-e.-a-eewa,y,-ep.a-a¥Rie',al 

eePJepa*'eR,-ep-ae'.eJeli*aa-wa'ep-lie •• ie~,-a¥Biei,al-¥'ili*y-Bis'pie'll, 

aYaiei,al-wa'e.-Bie,.ie,,-iPaiRage,-ipp'ga*iea,-levee,-.eelaaa'!eR-BP 

wa*e.-eSRsspya,ieR-iie,.ie*,-BP-slMilaP-,¥81ie-eePJe.a,iea,-*ke-afe.esaii-8$a'e 

BP_8l¥JIiei~i1ly_e._eeu.'liY_IIP_!,\\8Aie_ee1O}lElJl&Uea_e._BiBbie'_afel'esaii_aay 
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take-~8Qlate-PQaa8a8~QR-aRa-~a8-Q£-aA¥-»~gAt-ot-way-oc 

IQRQS-te-ge-~S8Q-gep-P888Pvetp-pwppeS887-P8~~tp8Q-£o»-a 

pRQ1~G-Rse-wke~kep-~ke-gee-~kepeeg-ep-aR-easemeR~-~kepe£8» 

&e-se~gkt-~pOR-£i»s~-8emmeR8~Rg-emiR8Rt-Qema~R-p»Q8e8QiR8S 

aQQo~Q~RS_tQ_law_~R_a_QoR»t_Q'_QgmpataRt_aR»~aQ~Qt~oR_aRQ 

~k8peQp9R-g~V~Rg-SQ8k-S88~~~y-iR-~ke-way-e&-mQReY-QepQS~teQ 

as-~Re-e~t-iR-Wki8k-sQek-pFeeeeQiRgs-ape-peRQiRg-may 

a~pee~;-aRa-~R-s¥ek-aae~~s-as-~ke-eeYP~-.ay-ae~ep.iRe-~e-&e 

~ea5eftaeiy-aae~Ha~e-~e-SeeHre-6e-6fte-ewRep-el-6ke-pp~ep6Y 

5eHgk~-~e-ee-~akea-imMeaia6e-payaeR~-el-jHs6-eempeftSa6ieR 

fe~-5Hefl-6ak~-aRa-aRy-aaaage-!ReiaeR6-6kepe6e,-!ReiHaiRg 

~eaages-s~6aiRe8-~-peaSeft-el-aR-aa~Ha!ea6!eft-6ka6-6kepe 

ie-fl,&-Mleeee4.6y.-f_-6akiag-6ke-pPSfep6y,-6.S-S9eft-aS-6fte-Saae 

eaR-~6.ee_6aiftea-aee_4iag-6~iaw~--~ke-e9HP6-.ay;-QP9R 

~i~-~-afly-'&P6y-6e-9aia-eM4fteft6-a~!R-ppeeeeaiRg9; 

a£~_-6Heft-fte6iee-~tke-~eF-paF6!es-as-~Ae-e~~.ay 

ppeeepiee;-a~4ep-4ke-~R~-el-9Qek-9es~~~y-9e-F~~~-~R 

9Hek-~~.s4i~s~] 

The taking of private property for a railroad run by 

steam or electric power for logging or lumbering purposes 

shall be deemed a taking for a public use, and any person, 

firm, company or corporation taking private property under 

the law of eminent domain for such purposes shall thereupon 

and thereby become a common carrier. 
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(36) IV 

An act to amend Section 1243.4 of the Code of Civil Procedure as proposed 

to be added by Senate Bill No. relatiDg to eminent <Joma1p. 

The people of the State of California do enact as follows: 

SECTION 1. Section 1243.4 of the Code of Civil Procedure as proposed 

by Senate Bill No. is amended to read: 

er-a-_.yrer-a-IIlIIl!ie!}l8l-eef1!era"8B7-8i-Ille."p&U~va'"!'-II!.!t!I.rie·7 

mHB!e!pa!-at{ii.y-iist~!et7-BKB!e!,al-wat~-i!.t~!et7-a.aiBage,-!P.Figat!e57 

ievee7-peeiBB8.!~e!'-wate!'-eeBserva"ea-i!striet,-ep-siaiiaP-,a~!e 

eel'pSntiea], the plaintiff may take immediate possession [&.Ili-v.se] of 

[aBY-P!8k~8~-~-8r-iaRiB-~-ee-at!lei-~8~-~eeeF¥8i!'-~ses1-pe~rei 

18r-a-p\l~!e-~e-wBe~er-tke-tee-.aereel-8P-&.Il-easeEeBt-~erele!'-8e 

se.t,] the property sought to be condemned in the manner and. subject 

to the conditions prescribed by law. 

SEC. 2. This act she.l.l become effective only if Senate Constitutional 

Amendment No. is approved by the vote of the people at the next general 

election, and. in such case, this act shall become effective on JIIllUlU"Y 1, 
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