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12/9/60

Memorandum No. 105 {1960)

SubJect: Study No. 36{L) - Condemnation (revisions of previously
approved recommendetions)

The Commission has previcusly approved three recommendations relating
to eminent domain. A copy of each such recommendation is attached. The
staff believes that certain revisions (indicated below} should be mede in
the recopmendations. Additional comments by Mr. Tarr, Chairmen of the
State Bar Committee on Condemnation, are set ocut as Bxhibit I and Exhibit II,
attached., ®Exhibit IIX, attached, contains two points made by the Department

of Public Worke befare the Aspenbly Committee on Judiciary - Civil.

Bridence Recommendation

The staff believes that the discussion on page 6 of the recommendation
in support of the recommendation that offers or options to buy or sell the
property to be taken or other property is not as strong an argument as can
be made. Becsuse of the time schedule for printing this recommendation,
the staff has revised paragraph {c) on page 6 of the recommendation to
read ae follows:

(¢} offers or options to buy or sell the property to be taken or
damaged or any other property by or to third persons shounld not be
considered on the question of value except to the extent that offers by

the owner of the property subject to condemnation constitute admissions.




Oral offers are often glibly mede and refused in mere passing conversa-
tion. Because of the Stetute of Frauds such an offer cennot be turned into
a binding contrect by its acceptance. The offeror risks pothing, therefore,
by meking such an offer and there is little incentive for him to meke a
careful appraisal of the property before speaking. Thus, pn oral offer will
often cast little light upon the question of value of the _property. Another
objection to permitting oral offers to be considered is thft they are easy
to fabricate. -

An offer in writing in such form that it couid be tuy?ed into a
binding contract by its acceptance is better evidence of va,lue than an ordd
offer. But written offers should not be considered becauq_gz of the range of
the collaterel inquiry which would have to be made to deyémine whether
they were an accurate indicetion of market value. Such a.n offer should not
be considered if the offeror desired the property for some .#ﬁrﬁonal reesons

unrelated to its market value, or if, being an offer to buy YR

future time secured by san option, it reflected a speculstive estimate ratber
than present value, or if the offeror lacked the necessery resources to
complete the transaction should his offer be accepted, or if it was subject
to contingencies. Not only would the range of collateral inguiry that
would be necessary to determine the validity of a written offer as a true
indication of velue be great, but it would frequently be very difficult to

make the ingnuiry because the offeror would not be before the court and

-2-

ir




subject to cross examination.

In view of these considerations and the fact that the value of
such evidence is slight, the Commission has concluded that offers should
be excluded entirely from considerstion as a basis for determining
market value except that an offer to sell which constitutes an admission
should be =dmissible for the reasons that sdmissions are admissible

generally.

Moving Expense Recommendation

Te staff hes not made any change in this recommendation. However,

the definition of "moving" on psge € was strongly criticized at the public
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hearings held on this bill. Some members of the legislative committees
seemed to agree with the attorneys for condemners whe contend that the
word "installing” is ambiguous. For example, it was claimed that this
provision might require that the condemner would bave to pay for wiring
& house for 220 volt current for a dryer as a part of the expeuse of
"installing" the d.ryer. in its new location. One possible revision that
the Commission might want to make in this bill would be to revise the
definition of "moving" as indicated below:
(e} "Moving" means dismantling, removing, packing,
lcading, transporting, unlosding, unpacking, reassemdbling
and installing personal property but does not include

improvements to the site to which the personal property is

moved.

Taking Possession Recommendation

One page § of the recommendation, fourth line from the bottom of
the page, the words "and special assessments” should be deleted. The
Comrission deleted special assessments from the statute and the

recommendation should conform.

On page 31 of the recommendation, a paragraph {c) should be added

to Section 1255b(1) to reed:

{c) The date the plaintiff was authorized to take possession of
the property under an order authorizing the pleintiff to d&o so. This
suggested revision is consistent with the language used in other parts

of the bill. (See last portion of previous section.) Moreover, it
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reflects the policy decision actually made by the Commission. The
Commission originally determined that title should pass on the date that
the plaintiff was authorized to take posseseion of the property under an
order of immediate possession. Interest was to run from the date title
passed. This decision was later changed and the staff in revising
Section 1255% failed to inpert the language suggested sbove. Under the
existing law, interest runs from the "effective date" of the order of
immedinte possession. A case is now on sppeel where the plaintiff
obtained an order of immediate possession. Theresfter the defendant
moved off the property. The plaintiff did not, however, take physical
posgession of the property for two years. The defendant claims interest
from the "effective date" of the order.

In his statement prepared for the Assambly Interim Committee on
Judiciary -~ Civil, Mr. Terr suggests g somewhat different revision of
Section 1255b(1). He would revise Section 1255b(1)(b) to reed:

{(b) The date that [+he] an order for possession of the property

sought to be condemned is served upon the defendant entitled to or in

lawful possession of the property [tskem] or the damage thereto occurs,

however, if such defendant coptinues in actual possession after such

date and recelves reats, issues and profits from the m_rgg, the value

of such rents, issues and profits shell be off-set against guch interest,

to the extent of such interest.

On page 39 of the recommendation, in paragraph {a) about the middle
of the psge, the words ", including any damages that may be sustained by
the defendant if the property ie not finslly teken for public use” should

be deleted. This phrase iz not consistent with the statute recommended
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by the Cormission. {See Section 1243.5(1), pages 15-16 of recommendation}.
Since we are allowing the defendant to draw down the entire deposit, it
seems that what he shouid receive is the probable just compensetion that
will be awarded for the property. If this suggested revision is not
acceptable to the Commissicn, en adjustment should be made in Section
1243,5(1) to make it consistent with the proposed change in the Comstitution.

The Legislative Counsel suggests additional changes in the proposed
constitutional amendment. The steff is willing to accept these changes
but presents this matter to the Commission for its conslderation. The
portion of the constituticnal amendment that would be changed 1s set out
below., The changes from the constitution as emended by the Commission
sre shown in strike out and underscoring.

SEC. 14. Private property shall not be taken or damaged

for public use without just compensation having first been

made to, or paid intoc court for, the owner. [Rueept-as-ethervine

previded-in-Seebien-p3a-ef-Arbiele-KIi-ef-$his-Censtibubiony )

Suchk just compensation shall be ascertained by a jJury, unless

a jury be walved, as in other c¢civil cases in s court of record,

ae shall be prescribded by law [+]; except that [hewsvery] the

Legicsleture may [y) by statute [y] authorize the plaintiff

in a proceeding in eminent domain to teke immediate possession

of and title to the property sought to be condemmed, whether

the fee thereof or a lesser estate, interest or easement be
sought. [j-previded-that] Any such stetute shall require [{a)]
that the pleintiff shell first deposit such amount of money as the

court determines to be the probable Just compensation to be made
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for the taking and any damage incident thereto [imeluding-any
damages-that-may-be-pustaired-by-the-defendant-if-tha-propersy
ip-net-finally-saien-fer-publie-usey] and [{b3] that the
mcney deposited shall be paid promptly to the person entitled
thereto in accordance with such procedure and upon such
security as the Legislature may prescribe. [Subjeet-te-the
iimitations-eonsained-in-this-peetieny] The Legislature may
by statute prescribe the manner in which, the time at which,
the purposes for which, and the persons or entities by which,
imnediate possession of property sought to dbe condemned may
be taken.

On page 24 of the recommendation, the staff suggeste that a change

be made in Section 1253, Under the statute as revised by the Commission,
possession prior to the entry of Judgment mey be taken under Section
1243.5 (immediete possession) and possession pending appeal may be taken
under Section 1254. Thus, Sections 1243.5 and 1254 are intended to
provide the exclusive proceduire whereby the condemner mey obtaein
possession prior to final judgment. Accordingly, Section 1253 should

be amended to delete the word "When" at the beginning of the section

and ingpert "After final judgment, when". This revision will prevent

the following: Condemmer pays amount of judgment into court and either
condemner or condemnee appeals; condemmer obtains final order of
condemmation; files order and cbtains title; condemmer now seeks to
obtain possession pending the mppeal because condemer has obtained

title, BSection 1253 wes not intended to permit the condemmer to
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obtain possessicn in this manner and the suggested revision will make

it clear that the condemner cannot do so.

Respectfully subtmitted,

John H. DeMoully
Executive Secretery




EXHIBIT I

PECOMMENDATICNS
CF
LESLIE R. TARR
AND
FICHARD L. HUXTABLE
RELATING TC RECOMMENDATIONS OF LAW REVISION COMMISSICN ON

EVIDERCE IN EMINERT DOMAIN CASES

GENFRAL. The recommendstions of the Lav Revision Camnission
relating to Evidencé in Eminent Domain Cades are generally very well
done, and their adoption into law will greatly increase the frequency
of justice in such proceedings. The expansion of the field of evidence
will nov permit quick and direct presenﬁation of vericus forms of
evidence which, in paat years, were hrought befqre the jury by slow
and indirect methods, often confusing the jJury and prolonging the tr'isl;

SECTION 1248.1 (m) - Page 8. This section states the existing

rule thet value may be proved by opinions of gualified persons and
that the owner is "presumed” qualified. This sectiocn can be clarified
in two respects:

-~m==({1) The words "presumed to be" should be deleted. This will
remove the condemmers’ cbjections to the use of the word "presumed”
and will remcve any doubt as to the quality of such gualification. A
presumption is often rebuttable and it could be contended under the
present language that an owner, upon e showing that he doesa't live on

the property, or did not purchase the property but inherited it, should




not be permitted to express his opinion. Such interpretation would, for
example, make it impossible for an absentee owner of limited means to
iitigate his case, and could be unconstitutional; and
----- {2) The provision should expressly permit an officer of a corporation
which owns the property or property interest to testify.

Section 1248.1 (a), the last sentence SHOULD READ:
"+e...The ovmer or an officer of a corporate owner of the property to
be teken or injuriocusly affected is (presumed-be~be) qualified to

express such opinions.”

SECTION 1248.2 (b)-Pege 9. This provision makes it proper for an

expert to consider gales "or contract to sell" comparable property. This
provision is necessary, however, it should be qualified to prohibit
consiﬂeration‘ of e contract to sell which 1s not intended to effect
possession or title in a reasonsble time, These contracts to sell in

the future with no present change of possession are almost slways influenced
by tax considerations and personal motivations , and are sccompenied by
collateral contracts and leases which are not matters of public record.

It has been held that a sale respulting from the enforcement of a contract
by specific performence is not an open market transaction. How then, can
ve consider a sale that has not teken place under a contract which may

not be enforceable., McCormick on Evidence as quoted in County of Los

Angeles v, Paus, 4B Cal. 22 672, 678 (June 1957) suggests that the price

"must be actually paid or substanitially secured." The authority cited

by Mr, MeCormick for this proposition is a contract for sale case.
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Section 1248.2 (b) SHOULD READ: "The price and other terms of any
sale of, or contract to sell, compasreble property if the sale or contract
was freely made in good faith within a reascnable time before or after

the date of valuation, and the szale or contract has effected or will

effect title or possession to the comparable property within such time

and if the consideration for title or possession has already been paid or
gubstantially secured.”

SECTIOR 12k8.2 {e)-Page 10. This provision permits consideretion of

capitalization of rents but not of "income or profits attributable to

any business conducted thereon.” This provision resolves e long conflict
and permits the appraiser to rely upon the considerations which are the
actual basis for the determination of most duyers and sellers elther to
buy or to sell, and at what price. It is fundamental that a property
which is bought to produce income is bought in consideration of that
income. However, modern custom and usage in many commercial classes of
property fixes rents at percentage or other measurable portion of gross
sales or business on the property. Such is a rental and is not related
to the speculative element of "profits” yet the language presently
proposed would seem to exclude such capitalization. This should be
corrected as follows: |

Section 1248.2 (e) SHOULD READ: '"The capitalized value of the
reasonable net rental attributable to the property or property interest-

to be taken or injuriously affected, including reasonable net rentais

customarily fixed by a percentage or other measurable portion of gross

sales or gross income of a business which may reascnably be conducted
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on the grmises, but as distinguished from the capitalized wvalue of the

income or profits attributabdle to any business conducted thereon.”

SECTION 1248.2 (f)-Pege 10. This provision permits consideration

of the cost of reproducing improvements where the improvements "enhance
the value of the land for its highest and best use." As an example, if
the land would be worthk $50,000 if vacent and available for industrial
use, but is only worth $40,000 for commercial use because of a $1,000,000
office building on the property, it is obvious that the building,
considered separately, does not "enhance the value of the land for its
highest and best use.," If this section is desed upon logic, then the
$1,000,000 office bullding is worthless, and the land is worth $50,000.
Yet the true value of the property is $1,040,000. Thus, the rule must
be that if the velue of the land 1s impaired by a "non-conforming"
improvement, such should bBe considered in fixing the value of the lend
in the first instance, and then the cost of reproducing such improve-
ments may be considered, whether or not they conform to highest and best
use.

Section 12k8.2 {f) SHOULD READ: "The value of the property or
property interest to be taken or injurlously affected as indiceted by
the value of the land together with _{_J_.l the cost of reproducing the
improvements therecn, if the iﬁlprovements enhgnce the value of the land,
(fow-ite-highest-and-best-use) less whatever depreciation or obsolescence

the improvements have suffered, or {2) the price which the improvements

will sell for, in place, to be moved, when the highest and best use

economically reguires the existing improvements to be removed.”
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SECTION 12i8.3 (c)-Page 10. This provision prohibits consideration

of offers or cptions to buy or lease the subject property or comparable
properties, The reasons advanced for such exciusion ieg that offers can
be Ffabricated and it is difficult to get accurate informetion. ALL
EVIDENCE CAN BE FABRICATED, thus the law has developed its safeguards,--
the crime of perjury, the statute of frauwds, and others. IT IS5 ALWAYS
DIFFICULT TO GET ACCURATE INFCRMATION about any sale, yet no one suggests

that ALL sales should be excluded. The Supreme Court in County of los

Angeles v. Faus, 48 Cal. 24, 672, at page 677, quoted with approval the

following languege of Professor Wigmore in his treatise on The law of
Bvidence:

"When the conduct of others indicating the nature of a salable
article consists in offering thie or that sum of money, it creates the
phenomena of value, so-called, For evidential purposes, sale-value
is nothing more than the nature or quality of the article as measured
by the mcney which others show themselves willing to lay out in
purchasing it. Their offers of money not merely indicate the value,
they are the value; . . ."

The Faus Case also approved the dissenting opinion of Justice

Traynor in Pecple v. La Macchia, 41 Cal. 24 738, 756, in which he stated

that where an offer is "bona fide and is for the identicel property, and
is by a purchaser able and willing to buy, evidence of the offer should
be admitted." |

Prior to the Faus Case, 1t was held reversable error to restrict

cross-examination - even sales were not admissible on direct examination

at this %ime - so as to prohibit inguiry into copsideration of an offer to
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purchage the property being condemned. People v. Union Machine Co., 133

C.A. 24 167, 172; People v. la Mscchia 41 Cel.2d 738, 748.

‘After the Faus Case, it has been held that even offers to purchase
comparable properties were proper subject for cross~examination. Los
Angeles City High School Dist. v. Kita, 169 C.A. 24 655, 661; Covina

Union Eigh School Dist. v. Jobe, 174 C.A. 2 340, 351-2.

In City of San Diego v. Boggelu, 164 C.A. 24 1 {Oct. 1958),

testimony as to an amount of an offer to buy the subject property was

held te support the verdict of the Court.

In Pecple v. Cava, 31k P. 24 45, 467 (July 1957) in reliance upen
the Faus Case, the District Court of Appeal held that an offer to buy
the subject property was admissible on direct examination. Thig decision
was vacated and no final appellate ruling was ever mede. *La.tei-, however,

the Supreme Court in Pac Ch'en lee v, Gregorion, 50 Cal. 24 502, 505,

held an offer to buy the subject property in a fraud case admisgible on
direct examination snd even when the offer is by a relstive of the
defendant and in open Court, the bona fides of the offer being for the
“trier of fact”.

The proposed rule will CHANGE the existing rule and should not be
adopted in its existing foram.

An offer to purchase the subject property should be admissible if
it 1is {1) bona fide, (2) by a person who is eble and willing to buy, end
{3) the terms thereof are such that the transaction, if the offer were
accepted, would be reasonably certain of conswmation. A form of the

statute of frauds could be added requiring that the offer be in writing.
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An offer to purchase, or a listing of another property, a prior
sale of which has been pleaced in evidence, should be admissible for
the limited purpose of rebutial of the prior sale.

Section 1248.3 (c) SHOULD READ: "The price at which an offer or
option to purchase or lease the property or property interest to be
taken or injuriously affected or any other property was made, or the
price at which such property or interest was optiomed, offered or listed
for sale or lease, unless {1) such option, offer, or listing is
introduced by a party 23 an admisgion of an&l:her party to the proceeding
(2) such offer to purchase or lease the property or groperby interest

being taken or injuricusly affected, or to purchase or lease the larger

parcel of which the property or property interest being teken or injuriocusly
affected is & part, ie bone fide, made in mtiniby 8 person ready,

willing and able to buy or lease at the time the offer was made and

the terms of the offer are such that the transaction, if the offer were

accepted, would have been or would be resscnably certein of consummation,

snd (3) the offer, opticn, or listing to purchase or to sell, or to

lesse anocther property is offeved as rebuttal of a prior sale of that

same property., HNothing in this subdivision permits an admission to be

used as direct evidence upon sny matter that may be shown only by opinicn

evidence under Section 1288.1."

SECTION 1248.3 (e)-Page 1l. Thie provision prohibits the expression

of an opinion of the value of other properties in the area. This iz a
proper statement of present law but should be clarified to permit an

appraiser to apportion a sales price of a transaction in evidence between
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land and improvements, for purposes of comparision. This is necessary to
make sales evidence more meaningful.

Section 12i8.3 {e) SHOULD READ: "An opinion as to the value of any
property or property interest other than that to be taken or injuriously

affected. This subsection shsll not prohibit a witness, who has considered

any particular sale, coniract to sell, or lease, from apportioning the

price of that trangactlion between land and improvements for the purpose

of compaxison with the property or property interest being taken or

injuriously affected.”

SECTICN 1248.3 {f)-Page 11. This provision makes it improper for the

property owner or his witnesses to consider "nocncompensable items of
damage or injury." This provision should either be deleted or made
equiteble in 1ts application meking it improper for the condemmer ox
its witness to cmit s consideration of a compensable item.

Section 1248,3 (f) SHOULD READ: "The influence upon such amount of

any ncncompensable items of damage or injury, or failure to consider
the influence of any compensable item of demsge or injury.”
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EXHIBIT 11

RECOMMENDATIONS
of
LESLIE R. TARR
and
RICHARD L. HUXTABLE

Relating to RECOMMENDATIONS OF LAW REVISICON COMMISSION

TAKING OF POSSESSION AND PASSAGE OF TITLE IN EMINENT DOMAIN PROCEEDINGS

GENERAL. The field of law relating to the rights of a property
ovmer where the condemner hss taken immediate possession has been slow
in its development and is in need of change. The writers feel that the
right of immediste possession is an extremely coersive force in the
hands of the condemner and, therefore, should be limited as much as is
possible. We, therefore, do not believe that the Constitutional
Amendment should be adopted, nor do we believe that Section 12k3,h
(psge 15) should be adopted. Secticns 1243.5 (page 15) through
1252,1{3} (page 36) and R. & T. C. Section 5096 serve to clarify rights
under both the existing Comstitubional provision and the proposed
Amendment, and should be adopted, under either rule, with the following

modifications:

SECTICON 1243.4 - page 15. This section should not be adopted

unless the proposed .Censtitutional Amepdment is- approved by the people.

SECTION 1243,.5 (3) {third from last sentence) - page 17, lines

16-19, This provision permits the condemner for good cause to- obtain

an order permitting it to take immedjate  posseszsliaon without having
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served a copy ©f the regular order of possession on a record owner
not cecupying the property. This provision is proper but showld
require that nctice has been posted on the property.

SECTION 1243.5 (3), third from last sentence, SHOULD READ:

"eere.The court may for good cause shown by affidavit, end upon

showing that a copy of the order of immediate possession has been

posted in a conspicuous place upon the property of which possession

is being taken, for a pericd of 20 days immediately prior thereto,

authorize the plaintiff to take possession of the property without
serving a copy of the crder of immediate possession upon & record

it

owner not occupying the property.ceeees

SECTION 1243.5 (4)-Page 18. This provision permits an inerease

or decrease in the amount of the deposit at any time. It is doubtful
that the deposit should be reduced below the amount already withdrawn
by the property owner. Usually, the money withdrawn is used to buy
2 new home or place of business and is not available for refund by
the owner. It is possible that the threat of a reduction and resulting
refund reguirement couwld be used as s coersive influence.

SECTION 1243.5 (&) SHOULD READ: as proposed, but should be
amended to add at the end:

M euessSuch deposit shall not be reduced to an amount less than

that already withdrawn by the owner or owners and other parties in

interest,"”
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SECTION 1243,5 (5)(n}-Page 19. This permits the cwmer to stay the

order of possession when there is hardship, but it is doubtful that the
owner could prepare & case Lo show hardship In 3 dsys as possible under
subsection (3) of the same sections, and further, he must prepare for a
proceeding from which he has no right of appeal under subsection (6).
SECTION 1243.5 (5)(a) SHOULD READ: as proposed, with the additien

of the following language at its end: ".....and upon filing of notice

of intention to move to stay the order upon grounds of hardship, the

eourt may temporarily stay such orfer umtil such time as a hearing can

be had upon the motion."

SECTION 1243.7 (6)-Page 22. This provision relieves the condemner

of liability to persons who fail to object to the withdrawal of funds
by other defendant:, tut provides that condemner continues to be liable
to owners of record who are not served with notice of the hearing. The
condemner is required to give notice BOTH to owners of record and to the
occupants (Section 1243.5 (3) ), and it is not consistent that plaintiff
couid cut off its own liability by failure to give notice.

SECTION 1.243.7 {6} SHOULD READ: as proposed but the last phrase
should be modified as follows: ".....; provided, the plaintiff shall
remzain liable for said compensation to persoms having an interest of

record and to occupants who are not so served."

SECTION 1254 (11)-Page 29. This provision is an existing portiom of

the present section 1254, providing that where a defendant has gotten &

new triz) and he falls to get grester compensation in the new trial, the
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costs of the new trial are assessed against him. This provision is

patently illogical, and is unconstitutional. Helmarn v. City of Los

Angeles, 30 Cal.2d Tk6, 753, holds that an owner is not given just
compensation if he is required to pay costs. This rule should not be
changed where he has been denied a falr trial the first time by error
or misconduct of ithe judge or attorney for the condemmner. Such rule
might be justified where the new trial is obtained upon the grounds of
newly discovered evidence, however, it constitutionally is, even then,
guesticnable.

SECTION 1254 (11) SHOULD BE DELETED.

SECTION 1255 a (3)-Page 30. This provision is an existing portion

of the present section 1255a, which allows the owner to recover costs of
preparing for trial and attorneys fees in the event of an abandonment

by the condemmer., Because the Legislature neglected to provide for
recovery of costs during trial, the courts bave ruled that such costs
are not recoverable even though the owner, vwhen the case is abandoned
after trial, has been wrongfully forced to spend several hundreds of

dollars on the fees of expert witnesses during the trial. Metropolitan

Water Dist. v. Adams, 23 Cal.2d T70, 773 {Mar. 1944). The intent of

1255a is to restore the owner to the same position he gccupied before
the action was begun and fails to do so,

SECTION 1255a (3) SHOULD READ: "{3) Upon the denial of a motion

to set aside such sbandomment or, if no such motion is filed, upon the

expiration of the time for filing such a motion (express-er-implied),

on motion of any party, a judgment shall be entered dismissing the
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proceeding and awerding the defendants their costs and disbursements,

which shall include all necessary expenses incuyred in preparing for

T

trial and during trial, and reascnable attorney feeS.ce.seess

SECTION 1255 (1) (b)-Pege 31. This provision allows an owner,

vhose property has been taken under an order of immediate possession,
to recover interest from “the date that possession of the property
sought to be condemned is taken or the demege thereto occurs.” This
wording suggests a result contrary to the intention of the Law Revision
Commission and which is unconstitutional. The phrase "is taken or the
damege thereto oecurs”, suggests that interest will run only after
physical occupancy has heen tsken by the condemner and such contentions
have been made under equally equivocable language of existing ceses on
the subject. The proper time for the running of interest is the date
the order of possession is signed and entered, or, at the very latest,
on the date it is served upon the owner. In most cases, the owner will
vacate the property at that time or will cease {0 use the land, 1f the
cwner should continue to collect rents, issuves and profits subsequent to
that date, they should be off-set agsinst the interest. City of Los

Angeles v. Aitken, 32 C.A.23, 524, 533, (May 1939).

SECTION 1255b (b) SHOULD READ: "(b)} The date that (%ke) an order
for possession of the property sought to be condemned is served upon

the defendant entitled to or in lawful possession of the property (baken)

or the Qdamsge thereto oceurs, however, if such defendent continues in

actusl possession after such date and receives rents, issues and profits

from the property, the value of such rents, issues, and profits will be
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off-set sgainst such interest, to the extent of such interest.”

SECTION 1255b (1) (c)}-NEW RECOMMENDATION for insertion after proposed

1255b (1) (v), page 31. For reasons explained in comment on proposed
Section 1252.1(1)- the next comment in order - a new provision providing
for the payment of interest should be added, which SHOULD READ:

"{¢) In the case of uncccupied property not actually productive

of rente, issues and profits, the date of issuance of summons'.....

SECTION 1252.1 (1)-Psge 35, This provision sllocates property

taxes upon the date the plaintiff takes possession or the date of

paussage of title, the entry of the final order of condemnation, whichever
is the earlier. This rule ignores the owner of vacant and umproductive
land who is econocmically prohibited from putting his property to use by
proposed section 1249.1 (present effect of section 1249) since he camnot
build upon the property without losing the lmprovements without compensaticn.
The same may be true as to the planting of crops. This owner is left with
the bare right to pay taxes and has lost the only wvalue his preoperty had,
the value to be put to a use. This man should not only be relieved of

the obligation to pay taxes from the date of issuance of summons, but
should also receive interest from thet date.

SECTION 1252.1 (1) SHOULD RFAD: “As between the pleintiff and
defendant, the plaintiff is liable for the payment of any ad valorem
taxes upon the property sought to be condemned that (a) are alloceble
to that part of the fiscal year that hegins on the date that the title

to the property vests in the plaintiif (ay), the date that the plsintiff

tekes possession of the property, or, in the case of unoccupied property
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not actuslly productive of rents, issues and profits, the date of

issuance of summons, whichever is (eaviier) earliest, except for such

taxes allocable to periods during which defendant actusliy occupies or

receives rents, issues and profits from the land, (b) where such

taxes are not subject to cancellation under......etc.”

SECTION 5096 (2), R. & T.C.-Page 36, This section allows refund

of taxes where the land has been acquired by certain asgencies, thus
becoming tax exempt. The last sentence of this proposal should be
sltered to conform to the next preceding recommendation.

SECTION 5096 (2), R. & T.C., the last sentence of the proposal
SHOULD READ: ".....ILf the property was ascquired by eminent domain, or

after an nction in eminent domain had been initiated to acquire the

property, the property shall be deemed to have been acquired on the date
that the title to the property vests in the plaintiff (ew), the date

that the plaintiff tekes possession of the property, or, in the case of

unoccupied property not actually productive of rents, issues and profit,

the date of issuance of summons, whichever is (eswlier) earliest.,"

ARTICLE I, SECTION 1k, CALIFORNIA CONSTITUPION - Page 38. This

amendment will permit the Legislature to prescribe the purpose for which
the right of immediate possession may be used, This right should not be
extended beyond its present limitations, and therefore, the smendment

should not be approved. IF, however, this amendment is submitted to the

people the following comments might be considered:
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Reference to Section 23a, Article XII, should be deleted. That

provision denies a Jury trial to public utilities and places the lssue

of the value of public utility property upon the Railroad Commission,

now the Public Wility Commission, This creation of a second class
citizen, although it has been upheld in past years in State Courts, is
believed by many to be a denial of equal protection of the laws under

the lhth Amendment of the United States Comstitution. If Section 23a,
Article ¥XII, is constitutional under the 1lhth Amendment, it will continue
its effect without need of croes-reference in Article I, Section 1k, If
it is unconstitutional, this reference cannot validate it and this section
should not be burdened by it.

The term "plaintiff" in the lmmediate possession portion should be

limited to the state, a county, a public or gquasi-public corporation or
district, and a public utility. If the Legislature were to be lulled

into the trap of the same general language used in the Constitutionsl
provision, the effect of Civil Code Section 1001 would make it possible

for the power of immediate possession to be used as a weapon of splte

or business rivelry by individuals. This is beyond all necessity. The
most that is loglical or practical is that the right of immediate possession
be extended only to the condemners whose determinations of public necessity
are conclusive under C.C.P. Section 1241 (2} with the possible addition

of public utilities.

SECTION 1243,4-Page k1. This provision is much too broad and would

give virtually every masn and woman in the state the power, with the aid cf
a Court order, to disrupt the lives of his neighbors. The mere self assurance

that, "it will never happen,” should not permit such legislation to be enacted.

I1.8




EXHIBIT 1II

Extract from Statement of Department of Public Works before

Assembly Interim Committee on Judiciary -- Civil

(December 1, 1960)

TAKING POSSESSION AND PASSAGE OF TITLE RECOMMENDATION:

C.C.P, Section 1243.5(8). The Department urges that

this subsection be broadened to include not only the amount
deposited or withdrawn but alsc the evidence introduced to alter
the deposit and evidence introduced to withdraw the deposit,
to read as follows:
{(8) No reference shall be made to the amount

deposited or withdrawn or evidence introduced in

fixing such deposit or withdrawal in the trial of

the issue of compensation.
The Highway Research Board, in Special Report 33, indicated
that in eight states statutes specifically provide that the

amount of the money deposited or withdrawn or the evidence

introduced relative to those proceedings have no bearing upon

and are inadmissible in the main condemnation proceeding.

" C.C.P. Section 1248.2{6). Summation Studies. . . . In

addition it is noted that there are two methods used in a
summation study which are similar but distinguishable, i.e.,

replacement with a similar improvement, and reproducing the

exact same improvement. This approach to value should not be

confined to reproduction costs but should also include

-1~




replacement costs, 1.e., those costs necessary to replace the
functional equivalent of the improvement being taken. Con-
sequently, subdivision (6} would read:

The value of the property or property interest to be
taken or injuriously affected as indicated by the
value of the land together with the cost of
replacing or reproducing the improvements existin
thereon, i1f the improvements enhance the value of
the land for its highest and best use, less
whatever depreciation or obsolescence the
improvements have suffered.
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RECOMMENDATION OF TEE CALIFORNIA LAW
REVISION COMMISSION

.Relating to Evidence in Eminent Domaln Cages

The principal determination to be made in an eminent domain proceeding
is the market value of the property that is to bve taken or damaged for publie
use. The generally accepted view has been that this determiration should
be based on the opinions of persons qualified to form a reliable opinion
of the value of the property, i.e., the owner of the property and expert
witnesses. In determining the Vvelue of property,” the modern appraiser
considers many factors. Yet the Califormie courts bave not permitted expert
witnegses in eminent domain proceedings to testify concerning many factors
thet a modern sppraiser takes intc consideration in determining the merket
value of the property. For example, it has been heid that an expert may not
testify on direct examination concerning the inecme from business property
being condemned or the cost,.less depreciation, of reproducing the improve-
ments that énhance the value of the property being condemned. Until the

decision of the California Supreme Court in County of Los Angeles v. I-‘ausi

in 1957, an expert was not permitted to testify on direct examination about
the sales prices of camparable property that he considered in reaching his
opinion. Restrictive rules of this sort, which prevent witnesses from
revealing all that they rely on to determine wvalue in the market place,

hove been Justly’ criticized by lawyers, Judges and appraisers.

48 Cal.2d 672.

-l-




~ ~
~ ,

By

Although the Faus case eliminated some problems involved in the
determination of market value, 1t created some uncertainties as well.

To eliminate these uncertainties, and to bring judicial practice into
conformity with modern appraisal practice, the Commission makes the
following recommendations:

1. Evidence of value in eminent domain cases should ccntinue to
be limited to the cpinions of qualified e:ltpez"lna.2 Since the Faus
decision, ard particularly since the 1959 amendment to Code of Civil
Procedure Section 1845.5 s there has been uncertainty whether evidence
of comparable sales is direct evidence of value upon which the trier
of fact may base a finding or whether such evidence is received
merely to explaein and substentiate opinicn evidence. The practical
effect of this uncertainty is that trisl courts have made conflicting
decisions upon the guestion of whether a Jury can find a value
completely outside the range of opinion testimony in reliance upon
scme evidence of comparable sales that has been introduced.

The value of property has long been regearded as & matter to be
established in judiciel proceedings by expert opinion. If this rule were
changed to permit the court or jury to meke a determination of wvalue upon
the basis of comparable sales or other basic valuation data, the trial of

an eminent domain case might be unduly preolonged as witness after wiiness

2.“Eitpert" as used here mesns a person qualified to express an opinion
concerning the value of the property that is subject to condemnation.
In California, the owner of the property 1s presumed to be so
qualified. The Commission does not recommend that this rule be
changed. Therefore, the term "expert" in this recommendation refers
also to the owner of the property being condemned.
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is call§d %o present sugh tes?imngy. In addition, the court or Jury would
be permitted to make a dete;minatioﬁ of value without the assistance of
experts qualified to analyze and interpret the facts established by the
testimony and to make an award far sbove or far below what any expert who
testified considers the property is worth - even though the court or jury may
know little or nothing of property velues and may never have geen the
property being condemned or the comparahle property mentioned in the
testimony. The Comnlgsion believes that the net resuli would be lengthened
condemnation proceedings and awards which would often not realize the
constitutional objective of just compensation. To avoid these consequences,
the long established rule that value is a matter to be established by
opinicn evidence should be reaffirmed and codified.

2. An expert should be permitted to give the reasons for his opinion
on direct examination. An expert's testimony is more meaningful when he
cen fully explasin the reasons for his opinion. .If he cannot’'relate the
date relidd on’'in difect examination, the trier’'of fact may hever hear it,
for the cross-examiner will ask only sbout the data most Jamaging to’
the expert's opinion.

3. An expert should be permitted to state the facts and dsta upon
which he relied in forming his opinion whether or not he has persocnal know-
ledge of such metters. This 1s ihe practice at the present time, but it is
desirable to make the rule explicit so that it may be clear that the hearsay
rule is inspplicable to such testimony when 1t is introduced solely in
explanation of the witness's opinion. It would be virtually impossible to
try a condemnation case if all the facts and dats introduced ia support of
opinion testimony had to be established by witnesses with personal knowledge

of the facts.
-3-




Lk, In formulating and stating his opinion as to the value of the
property, an expert should be permitted to rely on and testify concerning
any matier that a willing, well~informed purchaser or seller would take
into consideration in determining the price at which to buy or sell the
property. As the court is trying to determine the "market" value of the
property, it should consilder the factors that would actually be taken
into account in an arm's length transaction in the market place. In
modern appraiszal practice, there are three basic approaches to the
determination of value. These involve conslderation of the sales prices
of couperable property and other market data, the cepitalization of the
income attributable to the property, and the cost of reproducing the im-
provements on the property less depreciation end obsolescence, Specific
statutory recognition should be given to these methods of sppraising
proﬁerty aB they are rellied upon extensively to determine market value
outside the courtroom.

While permitting an expert to rely on and teatify concerning all
factors that would be consldered by buyers and sellers generally on the
open market to determine the value of the property, this standard would
not permit an expert to rely on personal considerations of the owmer of
‘the property or the need of the condemner to cbtain the property, for
these factors ere not relevant to the determination of the actual value
¢of the property on the open market.

Kor should an expert in formulating or stating hls opinion be
permitted to rely on or testify concerning injuries tc the property
for which compensation may not be given -- such as injuries caused by

the exercise of the police power -~ even though such injuries mey actuaslly
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influence market value, Without this limitation, damages might be
avarded indirectly for losses for which a condemmee is not emtitled to
be cumpensated.3

5. Certain factors that are of doubtful validity in their bearing
on value should be specifically excluded from consideration in determining
value to remove any doubt concerning the admissidility of an opinion based
on these factors under the standards discuseed above. These include the
following:

() Bales to persons that could have acquired the property by
condemnation for the use for which it was acquired should be excluded
from consideration on the issue of value. Such a sale does not Ilnvolve
& willing buyer and a willling seller. The costs, risks and delays of
litigation are factors that often affect the ultimate price. Moreover,
sales to condemners cften involve partial takings. In such cases vglid
comparigons are made more difflcult because of the difficulty in
allocating the compengetion between the value of the part taken and the
severance damage or benefit to the remainder. These sales, therefore,
are not sales in the "open market" and should not be considered in a
determination of market value.

(b) Offers beiween the parties to buy or sell the property to be

taken or damaged should also be excluded from consideration. Pretrial

3 This recommendation is not concerned with and makes no change in the
elements of damapge for which compensation must be mede in eminent domain
proceedings; it is concerned only with the evidence that may be used to
establish the amount of damages for which compensation must be made,
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settlement of condemnation cases would be greatly hindered if the parties
were not assured that their offers during negotiations are not evidence
against them, and they should be excluded under the general policy of
excluding evidence of an offer to compromise impending litigation.

(e¢) Offers or options to buy or sell the property to be taken or
damaged or any other property by or to third persons should not be
considered on the question of value except to the extent that offers by
the owner of the property subject to condemmation constitute admissions.
An unaccepted offer is not an indication of market #alue because it does
not indicate a price at which both a willing buyer and e willing seller
éan agree. An offer often represents a price at which the offeror is
willing to begin negotiations. Moreover, offers may be eapily fabricated
because no one ig bound. Offers cannot be said %o represent market value
until they are sccepted, i.e., until both a buyer and seller are willing
to bind themselves to transfer the property at the price stated. To the
extent that an offer to sell constitutes an admission, however, it should
be admissible for the reasons that admissions are asdmissible generally.

{@) Valuations mssessed for purposes of taxation should not be
considered on the question of value. It is well recognized that the
assessed value of property cannot be relied upon as an indication of its
market value.

(e) Opinicns as to the value of comparable property should be
excluded from consideration in determining the value of property subject
t0 condemnation on the principle of remcteness because their consideration
would require the determination ¢f many other collateral questioﬁs

invelving the weight to be given such opinions which would unduly
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proiong the trial of condemmation cases. Opinion evidence on value should
be confined to opinions of the value of the property being taken or
damaged for pﬁblic use.

6. The foregoing reccmmendations would supersede the provisions of

Code of Civil Procedure Section 1845.5 and that section should be repealed,

The Commission's recommendation would be effectusted by the enactment

of the following measure:




An act to add Sections 12U8.1, 1248.2, 1248.3 and 124B.4 to, and to repeal

Section 1845.5 of, the Code of Civil Procedure, relating to eminent

domain.

The people of the State of California do enact as follows:

SECTICN 1. Sectilon 1248.1 is added to the Code of Civil Procedure,

to read:

12k8.1. (a} The amounts to be ascerteined under subdivisions 1, 2,
3 and 4 of Section 1248 may be shown only by the opinions of witnesses
qualified to express such opinions. Such a witaness may, on direct or
cross-examinatjon, state tpe f&cts g.p,d. dq,va upen whiah t%ia cg:inion is
based, whether or no‘h he has peraonal k.nawledge thereof, for the 1im1ted.
pwrpose of showing the besis tpr hia opinign; and his statemmpt pf sych
facts and data 1is sup.jent ‘I}p imﬁachmept apd rebuttal. The owner 9;' thﬁ
praperty or propnrty'intaz§§t prught #9 he gaken or injuriously affected
is presumed to be qualified fp express au‘ch' opintans. | |

(b) Nothing in this pection prehibits a yiew of the property o the
admission 6f any other competent e;viden;:e, '..’e..nﬂluﬁins but not limited 1;9
evidence as to the nature and condition of thp prqpex"tar apd the chara.cter
of the improvement proposed te be constructed by the plaintifef, ;‘,’or the
MmmawmmqummMQWamwtﬂwymrﬁnutomnnMMam
apply the testimony given und.ar subdivision (a] of this section; and
such evidence is aub.ject to impea.chment a.nd rebuttal.
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SEC, 2. Section 1248.2 is added to the Code of Civil Procedure, to
reed:

1248.2, The opinion of a witness ms to the amcunt to be sscertained

under subdivision 1, 2, 3 or 4 of Section 1248 ia admissible only if the

court finds that the opinion .is based upon facts and date that a willing
purchaser and & willing seller, dealing with each other with a full
knowledge of all the usea and purposes for which the property is
reasonably adaptable and available, would take into consideration

in determining the price at which to purchase and sell the property

or property interest to be taken or injuricusly affected, which

facts and data mey include but are not limited to:

(a)} The price and other terme of any sale or contract to sell which
included the property or property interest to be taken or injuriocusly
effected or any part theveof if the sale or contract was freely made in
good falth within a reasonable time before the date of valuation,

(b} The price and aqther terms ¢f eny sale or confract to sell of
comperable property if the aple or coﬁtrac‘b was freely made in good faish
within a reasonable time ‘bpﬁo.:a or after khe dste of yalugticn.

(¢} The rent rese.:"ypd pud other teyms of any leape which included
the property or property interest to be taken or injuriously gffec‘l}sd
or eny part thereof which was in effect wit};ﬂ.ﬁ 8 reaéonable time before
the date of valuation. )

(d) The rent reserveq ang ofhey terms of any lease of compareble
property if the lepge yas fypeely made in goed faith V:Lthin a yRasonable
time before or after the date of valugtion.r |
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(¢) The capitalized value of the reascnable net rental attributable
to the pr0pertj' or property interest to be teken or injuriously affected
&8 distinguished from the cepitalized value of the income or profits
z_ttribu'!:a'ble Yo any business conducted thereon.

(f) The value of the property or property interest tc be taker or
injuriously affected es indicated by the value of the land together with
the cost of reproducing the improvements thereon, if the improvements
enhance the value of the land for its highest and best use, less whatever
depreclation or obsolescence the improvements have suffered.

S8EC. 3. Section 1248.3 is added to the Code of Civil Procedure, to
read:

1248.3. Notwithstanding the provisions of Section 1248.2, the opinicn
of a witness as to the amount to be ascertained under subdivision 1,2 3
or 4 of Section 1248 is inadmiseible if it is based, wholly or in part,
upon:

{(e) The price or other terms of an acquisition of property or a
property interest if the acguisgition wap made for a public use for whigh
property may be taken by eminen‘t domain, _

(’6) The price or c;thar ‘térms of eny offer made between the parties
to the action tc buy, sell or lease the property or property interest to
be taken or injuriously affected, or any part thereof. '

(c¥ The price at which an offer or option 'té purchase or lease the
property or property jnterest to be taken or injuriously affectsd or sny
other property was made, or 'l‘,};a price at wh;.ch guph property or .i}gterest
was optioned, cffered or listed for sale or lease, unless sucn'option,

offer or listing is introduced by a party as an adimission of another party
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to the proceeding. Nothing in this subdivisicn permits an edmission to be
used as direct evidence upon any matter that may be shown cnly by opinicn
evidence under Section 1248.1,

(d) The value of any property or property interest as assessed for
taxation purposes.

{e) An opinion as to the value of any property or property interest
other than that to be taken or injuriously affected.

(£) The influence upon such amount of any noncompensable items..of -
damage or injury.

(g) The capitalized value of the income or rental from any property
other than the property to be taken ar injuriously affected.

SEC. 4. Secticn 12u8.L is added to the Code of Civil Procedure, to
read:

1248.4, If the court finds that the opinion of a witness as to
the amount to be determined under subdivision 1, 2, 3, or 4 of Secfiop
1248 {s inadmissible because it is based in whole or in part upon incempetent
facts or data, the witness mey then give his opinion as to such amount
after excluding from conaideration the facte or dats determined to be

_incompetent,

SEC. 5. BSection 1845.5 of the Code of Civil Procedure is repealed.

In-an-eainent-émin-yaceeﬂu-g-wiﬁness,-ethafwiaa

quaditiedy-may- teotify-with- respeet-to- the-vaiue- of-4he
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regi-properiy-ipetuding-the-improvamenie~situsted-sheresn
ox-the-vaiue-of-any-interest-in-real-properiy-$6-be-4akeny
apd-mpay-testify-on-direet-examingiion-na-se-hia-knoviedge
8f-the~-amount-paid-for-eonparabie-properiy-or-property
interestgv~~Iin-rendering-hic-opinion-as-to-the-highest-and-hess
use-apd-mavkes-vaiue-of-the-propersy-soughb-so-he-condemued
the-witness—shail‘-ﬁe—pemvb*ed-ta- esngéder-and-give-evidenee
as-to-the-nadure-and-vaine-of-the-iuprovenenig-and-ihe
eharacter-of-the-enisting-uses-being-maie-of-the-preperties
itn-the-general-vieindty-of-the-properby-aought-teo-be

sondemaedy

SEC. 6. This act does not apply to any action or proceeding that

C has been brought to trial prior to the effective date of this mct.
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RECOMMENDATICN COF THE CALIFORNIA LAW REVISION COMMISSION
Relating to
Reimburgement for Moving Expenses

When Property is Acquired for Public Use

The California Constitution provides that private property shall not
be taken for public use without "Just compensatior" having first been made.
The statutes and decisions implementing this provision provide that the
person whoee land is taken for public use is entitled to be pald only for
its market value. As a result, no compensetion is provided for the expense
of moving to another location when land is permanently taken for public
purposes.f

In some states, the courts heve held thet the cost of moving is to
be considered in detem:l.ning the market value of the land taken. Courts
in other states, taking a more direct approach, have held that "just
compensation" is not made uniess the owner is compensated for his moving
expenses. Nelther of +these judicial sclutions to the problem is satisfactory.

The first is unsetisfactory becsuse the concept of market value correctly

*'Ihe United States Supreme Court has held that the moving and storage
"expenses of a tenant should be considered in determining the value of

his interest when property subject to a lease is taken temporaerily for
public use and the tenant has an obligation to return to the property

at the end of the public occupanecy. United States v. Petty Motor Co.,

327 U.8. 372 (1946); United States v. Ceneral Motors Corp., 323 U.S.

373 (1945). There is no reported decision of a California court involving
this problem. Thus, it is uncertain at present whether a tenant would

be entitled to compensastion for meving expenses under these circumetances
under California lew.
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interpreted does not include moving expenses. Neither iz administra-
tively feaeible because frequently the property owner does not move
before the trial of the eminent domain proceeding, and it is, therefore,
difficult if not lmposeible to determine the amount of moving expenses
he will necessarily incur when the amount of his compensetion is
determined, Moreover, these Judicial eoclutions place no limit on

the smount of moving expense that must be reimbursed. The Federal
Government and several states have enacted legislation providing for
the payment of moving expenses in order to recognize the property
owner's right to be reimbursed for such expenses, to place limitations
on the amount of moving expenses that may be reimbursed end to
provide a procedure for claiming such reimbursement.

The Commission believes that, subject to reasonsble limitations, the
owner of property acquired for public use should be reimbursed for the
expense of moving his personal property. Inasmuch as this expense must be
incurred because the land is taken for the public's benefit, the public
should bear at least a substantial part of the burden imposed by
reimbursing e person for moving expenses. Such a change in the law
would more nearly effectuste the constitutional objective of "just
compensation.,” Moreover, in some ingtances out~of-court settlement
may be facilitated, for the condemning agency will be able to reimburse
a property owner for an element of damsge that cannot be compensated
at the present time.

Accordingly, the Commission recommends:

1. VWhen land is teken for public use, the owners should, subject to

certain limitations discussed below, be reimbureed for the actual and

-2-
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reasonable costs necessarily incurred in moving their personal property,
i.e., dismentling, packing, locading, transporting, temporarily storing,
unloeding, unpscking, reassembling, and installing such personel property.

2. Reimbursement for the transportation element of moving expense
should be provided only for the first 25 miles traveled. If the person
moving desires that the property be moved a greater distance, he shouléd
bear the additional mileage costs himself. However, packing, unpacking
and other costs of moving should be borne by the public no matter how far
the property is moved, for these expenses mst be incurred whether the
property is relocated within the same general area or not. The 25-mile
limitation should not apply, however, to negotiated settlements. The
condemning agency may be relied upon to protect the public interest, and
settlement may be facilitated if there is po mileage limitation upon
negotiated settlements.

3. When lend ie taken for public use for s term only, an occupant
who has to move and who has a right to reoccupy the property at the end
of the term should be reimbursed not only for expenses incurred in moving
his personal property off the land, but also for the actual and remsonable
costs necessarily incurred in storing his personel property and moving it
back to the land at the end of the term.

4, Where the parties cannot agree on the amount to be paid, the
amount of reimbursement to be made for moving expenses should be determined
ae g part of the conjemation proceeding in a menner similar to that used
to determine costs. Such & procedure would permit the determinstion of
moving expenses separately from the determination of compensation for the

real property, dut would not require the commencement of & distinct judicial

Proceeding for that purpose,
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5. Evidence of moving expenses should be expressly made inadmissible
in an eminent domain proceeding upon the issue of the compensation to be
pald for the property to be taken. Such a provision is necessary to
preclude the possibility that a person might be compensated twice for the

same loss.

The Commission's rccommendation would be effectusted by the

ensctment of the following measure:
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An act to add Chepter 2 (beginning with Section 1270) to Title 7 of Part

of, and to add Section 1248.5 to, the Code of Civil Procedure, relating

to_the psyment of ccmpensation and damsges when property 1s acquired

for public use.

The people of the State of Califofnia do enact as follows:

SECTION 1, Chapter 2 {teginning with Secticn 1270) is added to

Title T of Pert 3 of the Code of Ciwvll Procedure, to read:

CHAPTER 2

RETMBURSEMENT FOR MOVING EXPENSES WHEN PROPERTY
IS ACQUIRED FOR PUBLIC USE

1270. As used in this chapter:

(a) "Acquirer" means a person who ecquires real property or any
interest therein for public use.

{v) "Acquisition" meens the acguiring of real property or an
interest therein for public use elther by the consent of the owner or by
eminent domain. |

(c) "Person" includes a natural person, corporation, association, partner-
ghip, Joint venture, receiver, trustee, execubor, sdministrator, guardian,
fiduciary or other representative of any kind, the State, or a city, county,
city and county, district or any department, agency or instrumentelity of

the State or of any govermmental subdivision in the State.

e




(d) "Public use" means a use for which property msy be taken by
eminent domain.
(e} "Moving" means dismantling, removing, packing, loading, transport-

ing, unloading, unpacking, reassembling and installing personal property.

1270.1. A person whose real property or interest therein is acquired
for public use by eminent domain is entitled as a part of the peyment
therefor to reimbursement from the acquirer as provided in this chapter
for the reasonable costs which he actually and necessarily incurred as &
result of the scquisition in:

(a) Moving personal property from the real property acquired or
from the larger parcel from which the part acqulred 1z severed.

(b) Temporarily storing such personsl property until the resl property
at which the personal property is to be relocated for use is availlable for

cccupancy by such person, but not in any event in excess of 30 days.

1270.2. {a) A person ie entitled to reimbursement under this section
only if:

{1) He is lawfully occupying resl property when such property or any
interest therein 1s acquired for public use by eminent domain for a term
only; and

(2) EHe has, at the time of the acquisition, the right to the possession
of the real property immediately after the term acquired for public use.

(b) In addition to any reimbursement to which he may be entitled under
Sectlon 1270.1, a person covered by this section is entitled, as part of the

payment for the real property or interest therein, to reimbursement from
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the smcquirer as provided in this chapter for the reasonsble costs which he
actually and necessarily incurred ss a result of the acquisiticn in:

(1) BStoring the perscnal property thet wes removed from the real
property acquired or from the larger parcel from which the part acquired
was severed during the time the real property is occupled by the acquirer.

(2) Moving such personal property back to the real property acquired
after the expiration of the term for which the resl property was scquired

for public use.

1270.3. Whenever a perascn is entitled to reimbursement under
Section 1270.1 for the coet of transporting prerscnal property, such
reimbursement may not exceed the cost of transporting such property 25
miles.

Whenever a person ls entitled to reimbursement uﬁder subdivieion
(B)(2) of Section 1270.2 for the cost of trensporting personal property,
such reimbursement mey not exceed the cost of transporting such property
25 miles.

Reimbursement under this chapter may not exceed the value of the

property moved.

1270.4. A person who claims reimbursement under Section 1270.1 for
moving personsl property shall serve upon the acquirer and file in
the condemnation proceeding affecting the real property on which the
personal property was located a verified memorandum of his moving and
temporary storage costs. The memorandum shall be filed within S50 days after

removal of the personal property from such real property has been completed
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and shall etate:

(a} The date the removel was completed.

(b) The location from which and the location to which the property
was moved.

(c) 1If the property was stored temporarily, the location where the
property was stored and the duration of such storage.

(d) An itemized statement of the costs incurred.

{e)} fThe amount of reimbursement claimed.

(£} That the costs for which reimbursement is claimed ere reasonable
and were necessarily incurred.

1270.5. A person who claims reimbursement under Section 1270.2 shall
serve upon the ecquirer and file in the condemnation proceeding affectlng the
real property from which the perscnal property was moved a verified
memorandum of his moving and sﬁorage coste. The memorandum shall be filed
not later than the ninetieth day after the term for which the real property
was acquired for public use expiree and chall state:

{a) The location where the property was stored snd the duration of
such etorage.

(v) An itemized statement of the coste incurred.

(c) The amount of reimbursement claimed.

(4) That the costs for which reimbursement is claimed are reasonable

and were necegsarily incurred.

1270.6, The acquirer may, within 20 days after service of a memorandum
claiming reimbursement under this chapter, serve ard file a nctice of

aoticn to Beve the emcunt of reimbursement detevmined bty the court.
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Not less than 10 days' notice of the hearing on the motion shall be given
to the claimant, and the notice shall state the acquirer‘s objections to the
amount claimed in the memorandum or other basis for the motion. Upon the
hearing the court shall determine the reimbursement to which the claimant

is entitled, if any, and shall order the acquirer to psy such amount

within 30 dsys from the date of such order. If the acquirer does not file
a notice of motion to have the amount of reimbursement determined by the
court, the court shall order the acquirer to pay the amount claimed in

the memorandum within 30 days after the date of such order.

1270.7. The acquirer and the person whose real property or interest
therein ig scquired for public use may by agreement determine the amount
of reimbursement to be made for moving and storage costs whether the
acquisition is by consent or by eminent domsin., The limitations contained
in Bection 1270.3 do not limit the amount the ascgulrer may agree to

reimburse a person for moving and storage costs under this section.

1270.8. In lieu of reimbursing a person for moving end storage costs
under this chapter, the acquirer may provide for the moving and storage of
the personal property at its own expense by serving on auch person end filing
in the proceeding & notice of its eleciicon po do so, If the acqulrer so elects,
such person is not entltled to reimbursement under this chapter except to the

extent that such costs are incurred pricr to the receipt of the notice.

SEC. 2, Bection 1248.5 is added to the Code of Civil.Procedure, {0 read:

1248.5, HNotwithetanding any other provision of law, the opinion of

e witness as to the smouwnt to be ascertained under subdivision 1, 2, 3 or
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4 of Section 1248 is inadmissible if it is based, wholly or in part, upon
the cost of dismantling, removing, packing, loading, transporting, storing,

unloading, unpacking, reassembling or installing personsl property.

SEC. 3. Section 1248.3 of the Code of Civil Procedure as proposed

by Senate Bill No. 15 amended to0 read:

1248.3, Notwithstanding the provisions of Section 1248.2, the opinion
of a witness as to the amount to be ascertained under subdivision 1, 2, 3
or 4 of Sectior 1248 is inadmissible if it is based, wholly or in part, upon:

{a) The price or other terms of an acquisition of property or a
property interest i1f the mcquisition wes made for a public use for which
property may be teken by eminent domain.

(b) The price or other terms of any offer made between the parties
to the action to buy, sell or lease the property or property interest to
be taken or injuriously affected, or any part thereof.

(c) The price at which an offer or option to purchase or lease the
property or property interest to be taken or injuriously affected or any
other property was made, or the price st whick such property or interest
was optioned, offered or listed for sale or lease, unless such ophtion,
offer or listing is introduced by a party as an edmission of ancther party
to the proceeding. Nothing in this subdivieion permits an admission to be
used as direct evidence upon any matter that may be shown only by opirion
evidence under Section 1248.1.

{d) The value of any property or property interest as assessed for
taxation purposes.

{e} An opinion as to the value of any property or property interest
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other than that to be taken or injuriocusly affected.

(£} The influence upon such amount of any noncompensable items of
damage or injury.

{g) The cepitalized value of the income or rental from sny property
other than the property to be taken or injuriously affected.

(k) The cost of dismantling, removing, packing, loading, transporting,
unloading, storing, unpacking, reassembling or installing perscnal property.

SEC. 4. Section 3 of this act shall become operative only if Section
1248.3 of the Code of Civil Procedure as proposed by Senste Bill No.
is enacted by the Legislature at its 1961 Regular Session, and in such
case Section 3 shail become operative at the same time this act becomes
operative, at which time Section 1248.5 of the Code of Civil Procedure

as added by Section 2 of this act is repealed.

SEC. 5. This act shall become cperative ocn July 1, 1962. This act
does not apply to any proceeding in eminent domain commenced prior to its

ocperative date.
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RECOMMENDATION OF THE CALIFCRRIA LAW REVISICN COMMISSION
relating to
Teking Possession and Passage of Title

in Fminent Domain Proceedings

Some of the principal problems in the field of eminent domain are those
involved in determining when possession of or title to the condemned property
should pass to the condemner. Relsted problems involve the determiration of
the time when the condemnee loses the right to place improvements cn the
property for which he may be campensated, when the risk of loss of the
improvements shifts tc the condemner, when interest on the award should
comence and abate and vhen taxes should be prorated.

After studying these matters, the Law Revision Comission has conejuded
that in many instances the exieting law is wunfair either to condemnces or
to condemning agencies or to both, In other instances, the lew is ypeertain
or difficult to ascertain, To remedy these defects, the Camuission recommends

the following revisions in the law.

Immediste Possession

Among the most important questions in this areas of eminent domain law are
those involving the respective rights of the parties in ilmmediate possession

cases. The Constitution of this State, in Section 14 of Article I, grapts

certain specified public agepeics the right tp take possession of property sought

to be condemned immediqtely upon commencement of emlnent domsin progeedings

or any time thereafter if the condemnation is for right of way or reservolr
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puarposes. The Constitution requires the condemning agency to deposit a
sum of money, in sn amount determined by the court, sufficient to secure
+o the owner payment of the compensation he 1s entitied to receive for
the taking "as soon as the same can be ascertained according to law.”

The statutes implementing the constitutionsl provision provide
that, at lesst three days prior to the taking of possession, the
condemner must either personally serve on or mail to the owners and
occupante of the property a notice that possession is to be taken.

The names and addresses of the owners may be ascertained from the
latest secured assessment roll of the county in which the property is
located. If the condemmstion is for highway purposes, the condemnee
may withdrew 75 per cent of the deposit.,

The Commiesion has concluded that the law relating to the taking
of immediste possession needs to be revised to protect more adequately
the rights of persons whose property is taken. Accordingly, the
Commission mekes the following recommendations,

1. Order of immediate possessicn, There are now ne statutes

specifying the procedure to be followed In cbtainipg an order of
immediete possession, but in pragtice the order of immediate posasessicn
is issued upon ex parte application by the condemmer. The Commiseion
believes that this progedure does not need to be changed, bub it should
be expilelitly set forth in the statutes. Therefore, the Commission
recommends the enactment of statutes previding that the condemner, after
issuance of sumuons, may apply %o the court, ex parte, for an order

authorizing immediste possession, However, the statutes should indicate
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that the order is not to be granted routinely; the court should not
issue the order unless it determines that the plaintiff is entitled to
take the property by eminent domein and is entitled to obtain immediate
possession of the property under the Comstitution.

2, Notice of order to owners and cccupants. At the present time, both
toe record owners of the property belng teken and the ocoupints must bé
notified that possession is to be taken, But the condemmer 18 per-
mitted to gilve this notice as little as three days before possession
is actually taken, The notice may be gilven either by personel service
or by certified mail, If the mail is delayed or if there is an
intervening weekend or holiday, an cwner or occupant way be deprived
of possession without any advance nctice. Moreover, under existing
law, the condemmer is permitted to determine the names and addresses
of the owners of the property from the latest secured assessment roll
in the county in which the property is loceted, If the property was
801d to a new owner after the tex lien date (thefirst Monday in March)
preceding the comsencement of the condemnation proceeding, the actual
owner of the propexrty might be sent no notice st all, for his name
would not be on the "latest secured sssessment roll.”

The Commission beileves that the present law does not provide
assurance that reascnabvle efforts willl be made to notify an owner or
occupant in sufficlent time to enable him to prepare to vacate the
pruperﬁy or to seek relief againgt the talcing,

Accordingly, the Commisgion recommends that the condemmer should not

be able to take possession of the property unless the record owners and
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the occupants of the property are notified thereof at least 20 deys prior
to the date possession ie to be itaken. But the court should have the
pover to shorten the required notification time if emergencies arise.

If the person to be served has not been served with summons and has not
appeared, nctice should be given by personal service of a copy of the
order awvthorizing immediate possession or, if personal service cannot

be made, by mailing a copy of the order to the last known address of

the person to be served. BService of the order should be made on the
persons revealed by the records to be the owners of the property,

whether or not their names appear on the "latest secured assessment roll."

3. Delsy in effective date of order. Within the 20-day period

after notice 1s given, the owvmer or an occupant of the property to be
taken should be able to apply to the court for an order postponing the
date that immediate possession may be taken if he can demonstrate to the
court that the hardship to him of having immediate possession teken clearly
outweighs the herdship that a delay may cause the public. There is no
provision in existing law that permits the court to relieve a condemnee
from such hardship. A condemnee should not have the right to appeal from
an order denying such a request because the questions involved would
become moot by the time the sppeal ls decided unless the order of
immedinte possession were stayed pending the appeal. The order of
immediate possession should not be stayed in this sltuation, for a stay
would nullify the right of immediete possession. On the cther hand, the
condemner should ha*re the right to appesl from an order granting a stay
of the order of immediate possession; the right tc obtain the possessicn
of the properiy before the completicn of the proceeding would remain
valuable to the cond.émer and, therefore, the gquestion whether the

aljm




lower court erred in granting the stey should be subject to review.

4, Withdrawal of deposit. Although the Constitution requires the

condemner to mske e deposit and gives the condemnee the right to challenge
the amount deposited, the right is of little practical value because, unless
the property is taken for highway purposes, there is no right to withdraw
any of the depogit. If the property is taken for highwey purposes, the
condemnee is permitted to withdraw only 75 per cent of the deposit, but
this often leaves nothing for the owner after lienholders are paid. Thus,
in many cases, the condemnee must vacate the property, locate new property
to replace that tsken and move to the new location at a time when there

1s little or no money available from the condemnation. To remedy this
situation the Commission recommends that the condemnee be authorized to
withdraw the entire deposit that has been made by the condemmer. This will
make the money deposited available to the condemnee at the time that he
most needs it. There may in scme cases be a danger that the amount ultimate-
ly awarded the condemnee will be less than the amount deposited and with-
drawvn, and the condemmer may have difficulty ir recovering hack the
difference. For this reason, the court ﬁhould have the pm;rer in
appropriate cases to require the filing of an underteking to secure the

condemner against loss.

5. Vacating the order of immediate possession. There is no provision
in the existing lew that permits the condemnee to contest the right of tl;e
-condemezf to take the property prior to the time possession is teken.
Legally, the condemnee has the right to raise the questicn whether the
condemnation 1s for a public use in every condemnation proceeding. The
question of the necessity for the taking of the particular property
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involved may be raised by a condemnee under certain limited circumstances.
But the right to raise these questions may be s meaningless right if, at
the time the questions are raised, the condemner has already demolished
all improvements on the property, Genuded the site of all vegetation,
constructed pipes, flumes and condults and inundated the property with
water. The Commission recammends, therefore, that the owner or the
occupant of the property to be taken be given the right to contest the
condemnér's right to take the property by eminent domain or his right to
obtain iﬁediate possession of the property, or both, by a motion to
vacate the order for j.media:te possession made prior to the time possession
iz taken, An order vacating or refusing to vacate an order of immediate
possession should be appealable. An appeal should not automatically

stay proceedings under the order of immediate possessicn, but either

the trial or sppellate cowrt should have the right to stay proceedings
until the appeal is decided.

Possession Pending Appeal
Under existing law, any condemner is permitied to take possession of

the property Vto be condemned after entry of judgment even though an appeal
iz pending. However, it has been held that the condemner waives his right
of appeal by taking possession of the property. This rule seems unfair to
the condemner: if the condemner takes possession, it will have to pay the
eward even though it is based upon an error by the trial court, but if it
chooses tc_) attack the award by appeal, a needed public improvement may be
delayed for a period of years or even have to be abandoned if rising costs
exceed the amount available for the construction of the improvement.

The present law may cause hardship to condemmees also. The condemner




may refuse to take possession of the property and mey withhold payment of
the judgment in order to preserve its right of appeal. If so, the pericd
during which the condemnee must go without compensation and is effectively
precluded from renting, selling or improving his property will be
prolonged until the appeal--and perhaps a new trial--is finally decided.
On the other hand, if the condemner may take possession after depositing
the amount of the judgment in court and still appeal, the condemmer will
often do so to avoid further delay in the commencement of the project.
This deposlt will then be available for the condemnee to use in contestling
the condemner's appeal and in carrying out the condemmee's plans for the
future. |

The Comnission recommends that the statutes permitting the condemmer
10 take possession pending appeal be revised to provide that the condemner

does not waive its right of appeal by the taking of possession.

Pas;gge of Title

Related to the question of possession is the question of title. At
the present time, If immediate possession is not taken, title passes upon
the recording of the final order of condemnation. However, if possession
is taken prior to that time under an crder of immediate possession, title
passes to the condemner upon withdrewal of the deposit by the condemnee.
There is no similar provision for the passage of title when possession is
teken after judgment but pending appeal under Section 1254. To make the
rules relating to passage of title uniform, the Commission recommends that
title should pass in all condemnatieon proceedings upon the recording of

the final order of condemmation.




()
)

Compensation for Improvemsnts

The present law relating to compensstion for improvements on condemned
property is uncertain. First, while Secticn 1249 of the Code of Civil
Procedure provides that the condemnee is not entitled to compensation for
any improvements placed upon the property after the service of summons,
there is no explicit provision that the condemnee is entitled to
compensation for improvements that are on the property at that time.
Second, the first sentence of Section 1249 is cpen to the interpretstion
that the value of the real property as enhanced by its improvemente is
fixed as of the date summons is issued, even though the improvemente are
destroyed prior to the time the property is actually taken.

The Commission recommends that legislaticn be enacted providing that
the condemnee 18 entitled to compensation for the improvements con the
property on the date of service of summons unliess they are removed or
destroyed prior to the date the condemmer takes title to or posseselon
of the property.

Property Taxes
Property taxes are prorated from the date the condemner either takes

title to or tskes possession of the property if the condemmer is a public
agency. However, under present lsw the condemnee loses the benefit of
this proration if he has alresldy pald the taxes and special sssessments,
for there i1s no provision for refund by the texing authority or reimburse-

ment by the condemmer. To remedy this, the Commission recommends that

a provision for refund be added to the Bevenue and Taxation Code.
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A condemnee should also be entitled to a proration of property
taxes even though the condemner is not a public egency. In
guch cases, the condemner should be required to reimburse
the condemnee for the prb rata share of the texes that have been paid
and are attributable to the portion of the tax year following the date

the condemner scquires the title to or the possession of the property.

Abandonment bl' the Condemner

Under existing law, even though the condemner has taken possession
and constructed the contemplated improvement on the property, the con-
demner may abandon the proceedings at any time until 30 days after final
Judpment and get back the money it deposited. It iz true thet the
condemmer must compensate the owmer Ffor the use of the property and any
damege to it. But the land owner who has been forced to give up his
home or his business and to relocate in another ares may find that it
is as great a hardship to be forced, in effect, to buy back the original
property as it was to be forced to move initially. The deposit may have
been withdrawn and expended in the acquisition of a new locatiom; the
good will of the business may have been reestablished in the new location;
or the original property may be ao altered-that it is no longer useful to
the condemnee.

The Commission recommends that if the condemnee has substantially
changed his position as a result of the condemnetion and cannot be
restored to his original position, the condemner should not have the
right to abandon the condemnstion. If in other cases the condemnation is

abandoned or is not completed for any other reason, provision should be made
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for compensating the condemnee for the damsge he has suffered and for
any loss or injury to his property that may have occurred vwhile the

plaintiff was in poesession.

Interest

Interest upon the award in eminent domain cases runs from the date
of entry of judgment unless possession is taken prior to entry of judgment,
in vhich case interest ia computed from the effective date of the order
Tor possession. After judgment, Interest ceases upon payment of the Judg-
ment to the condemmee or into court for his benefit. OFf course, if any
portion of a deposit is withdrawn, interest ceases to accrue on the portion
withdrawn on the date of ite withdrawal. These rules have been established
both by cases and stgtubes but some of them are difficult to find and others
hove been questioned by some writers.

The Commission recommends the enactment of legislation which would

gather the rules on interest in eminent domain cases into one section.

Constitutional Revision

The Commission has concluded that the provisions of Section 1k of
Article I of the State Constitution that gramt the right of immediate
possession should be revised. These provisions grant the right of
immediate possession only to specified public agencies in right of way and
reservoir cases, As has been shown above, they do not assure the property
cwner that he will actually receive compensation at the time his property
is taken.

When they were adopted these provisions reversed a long-standing policy of

fhis State that property may not be taken unless compensaticn has first been
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made, which was originally adopted as & part of the present Comstitution
in 1879. Prior to that time, the Constitution had merely required that
the owner of property taken for public use be given just compensatian,

and it was held that payment might be made within a reasonsble time

aefter the taking. In 1879, the present Constitution was adopted with

the provision that private property may not be taken or damaged for

public use "without just compensation having first Leen made.” In
Steinhart v. Superior Courtd the Suprems Court held, in reliance upon
this provision, that a statute authorizing e condemner to take posseesion
of property efter depositing a sur of money in cou.ﬂ_: was unconstitutionsl
because there was no provision for the payment of any portion of this
mopey to the cwner. The provisions of the Constitution thai now authorize
immediate possession without payment to the owner "having first been made”
were adopted to cvercome the Steinhart case.

The Commission believes that the policy underlying the Steinhart
decision and the original provisions of the 1879 Constitution is sound
end the contrary polley of the present provisions of the Constitution is
undesirgble. A person's property should not be taken from him unless he
has the right tc be paid concurrently for the property, for it is at the
time of the taking that he must meet the expenses of locating and purchasing
property to replace that taken and of moving to the new location.

Another defect in the present Constitutional provisions is that they
severely limit the agencles by which and the purposes for which immediate
possession may be taken. The right of immedlate possession is of great
value to the public, for it permits the impediate construetion of needed

public projecta. The Leglislature should, therefore, have the power to

1. 137 Cal. 575 (1902},
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decide from time to time what agencies ere to have the power snd for what
purposes the power may be exercised. It should not be necessary to amend
the Constitution each time a change in the needs of the people of the State
warrants either an extenaion or contraction of the purposes for which the
right of immediate peossession mey be exercised.

Therefore, the Camission recommends that an amendment to the
Constitution be proposed to the pecple of the State of California that
would contain the following provisions:

1. The Constitution should guarantee the owner the right to be
compengated promptly whenever immediate possession of hie property is
taken.

2. The legislature should be given the power to determine what
agencies should have the right to take inmediate possession and the
procedure to be followed in such cases, subject to the constitutional
right of the cwmer to be prompily campensated. It should not be
necessery to amend the Constitution to alter procedures every time that
it is found that the existing immediate possepsion procedures are faulty.

3. The phrase 'irrespective of any benefits to be proposed by such
corporetion” should be stricken from the Constitution. This phrase is
applicable only to private corporatiocns? and precludes such entities, in
condemmations for rights of way or reservoirs, from setting off the benefits
which will result toc the condemee's remaining land against the condemmee's

eleim for damages to such land.3 The phrase ls discriminatory in that it

2. Moran v. Ross, 79 Cal. 549 (1889); People v. McReynolds, 31 Csl.App.2d

219, 223 (1939).
3. San Bernardino & Eastern Ry. v. Haven, 94 Cal. 489 (1892); Pacific Coast

Ry. v. Porter, T4 Cal. 261 (1887).
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is not applicabile to unincorporated condemnersh and may be unconstitutional
under the equal protection clause of the Federal Gonstitution.s The phrase
is uncertain in meaning, for some courts have held that it merely statees a
rule that is applicable to all condemners that "general" benefits may not
be set off,6 while others have indicated that it refers to "special"

benefits which all other condemmers are permitted to set off.7

Supplementary legislation
The Commission recommends that legislation be enacted extending the

right of immediate possession to all condemners to become effective if and
when the Constitution is amended to permit the Legislature to determine

who should have the right of immediste possession and the conditions under
vwhich the right may be exercised. The right of the condemner tc take the
property 1s rarely disputed. BPBut despite the fact that the oniy questicn
for judicial decisiom in virtually all condemmation actions is the value

of the property, present law permits possession to be taken prior teo

Judgment only when certain public agencies are condemning property for right
of wey or reservolr purposes. Because possession cannot be obtained in other
condemnation actions until jJudgment, many vitally needed public improve-

ments are deleyed even though there is no real issue in the case of the

4, Moran v. Ross, 79 Cal. 549 (1889)}.

5. BSee disgsenting opinion of McFarland, J., in Beveridge v. Lewis, 137
Cal. 619, 626 (1902); see also concurring opinicn of Beatty, C. J.,
in Moran v. Ross, 79 Cal. 549, 552 (1689).

6. Beveridge v. Lewis, 137 Cal. 619, 62l - 626 (1889); cf. People v.
Thompson, 43 Cal.2d 13, 28 (1954) and People v. McHsynolds, 31 Cal.
App.2d 219, 223 (1939).

7. Of. Collier v. Merced Irr. Dist., 213 Cal. 554, 571 (1931); People v.
McReynclds, 31 Cal.App.2d 219, 223 (1939).
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public's right to take the property. Many public improvements are
financed by bond issues, and an undue delay in the acquisition of the
property may delay construction to a sufficient extent that the improve-
ment cannct be constructed at all with the funds realized by a particular

bond iesue or must be drastically curtailed in scope.
Moreover, expanding the right of immediate possession will often

benefit the landowner. Upoen commencement of condemnation proceedings,

& landowner 1s deprived of many of the valuable incidents of ownership.
He can no lenger place improvements upen the property for which he may
be compensated. He is practically precluded from selling or renting the
property for few persons wish to purchase a law suilt. Yet, no compensation
is given for this inconvenience and the compensation for the taking of
the property is not paid in the ordinary case until the conclusion of
the litigation. But if the condemner takes the property upon the
cammencement of the proceedings and the copdemnee is given the right to
withdraw the deposit made by the condemner in order to take possession,
the condemnee will have a substantial portion of the compensation

available immedigtely and will be able to make his plans for the future

promptly.

The Commission's recommendstion would be effectuated by the enactment

of the following meassures:
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An act to amend Sections 1243.5, 129, 1253, 1254, 1.255a and 1255b of,

to renumber and amend Sections 1254.5 and 125L.7 of, and to add

Sections lg&;.h and 12k9.1 to, the Code of Civil Procedure, relating

1o eminent domain.

The people of the State of California do enact as followa:

SECTION 1. Section 1243.4 is added to the Code of Civil Procedure,
to read:

1243.4, In any proceeding in eminent domain brought by the State, or
8 county, or a municipal corporation, or metropolitan water district,
municipal utility district, municipal water district, drainage, irrigstion,
levee, reclamation or water conservation district, or similar public
corporation, the plaintiff may take immediate possession end use of any right
of way or lands to be used for reservolr purposes, reguired for a public
use whether the fee thereof or an easement therefor be sought, in the manner

and subject to the conditlons prescribed by law.

SEC. 2. Section 1243.5 of the Code of Civil Procedure is amended to
read:

1243.5. [£a3] {1) In any [emse} proceeding in eminent domain, if

[whieh] the [Ssabesy-a-eounbyy-a-munieipal-corporabiony-a-publiec-eevperationy
er-a-dishriet-takep ~-inmediate-pessegaion-of-lands-b0-ba-uned-for-recervaiy

PUrBeaesy ~o¥ -A-righi-ef-wayy-pursuant-to-Seation-1h-of-Artiele-I-of-Yhe
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Constitusion-of-shia-States] pleintiff is suthorized by lew te take
imnediante possession of the property s%t to be condemned, the glaint:l.gf

may, at any time after the issusnce of summons and prior to the entry of
Judgment, apply ex parte to the court for an order determining the probable

Just cowpensation which will be made for the taking of the property and eny
deamage incident thereto. After depositing the amount so determined in

accordsnce with Section 1243.6, the plaintiff may at any time prior to the
entry of Judgment, apply ex parte to the court for an order authorizing it

to_take immediate possession of and to use the property sought to _be condemned.

!2! If the court determines that the plaintiff is entitled to take the
property by eminent domain and to take immediate possession thereof, and if

the court determines thet the plaintiff has deposited the amount determined

pursuant to subdivision glz of this section, the court shall, by order,

authorige the plaintiff to take immediate posseséion of and to use the

property sought to be condemned. The order authorizing immediate possession

shell:

(8) Describe the property and the estate or interest therein sought

to be condemmed, which description may be mde_p;.r_refefence to the ccmplaint.

(b) State the purposes of the condemnation.

(¢) State the amount of the deposit,

{3) &tate the date after which the plaintiff is authoiized ‘to tske

possession of the property.

{3) [éhe-céesey-or-guch-countyy-munieipad-corporationy-pubiic-eorpora-
Aiony-or-distriety-as-the-ease-pay-Bey-shnily ] At least NEETYY 20 days

prior to the time possession is teken, the plaintiff shall [pewsenaliy]

serve 8 copy of the order on [ew-maii-te] the record owner or cwners of the

property [y~if-kmewny] end on the [persen-er-perssns-id-pessedsion-of-the
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properby ] occupants, if any{y-eibhor-a-eopy-ef-the-order-of-the~eaurs

auths;isiag-sueh-pessesaien—er-a-netiee-theraaf] Service of the order

ghall be made by personal service unless the perscn on whom service is

to be made has previously appeared in the proceeding or has previcusly

been served with a copy of the summons and complaint in the manner

prescribed by law, in which case service of the order may be made by

mail upon such person and his attorney of record, if any. If it appears

by affidavit to the satisfaction of the court that a person upcn whom

a copy of the order authorizing immediate possession [ex-notine] is

[matled-i%] required to be perscnally served under this section resides
out of the State, or has departed from the State or cannot after due

diligence be found within the State, the court may order that in lieu

of such personal service the plaintiff send a copy of the order

[shall-be-sert] by registered or certified mail [endy-if-sext-se-the
ewRersy-it~-shall-be] addressed to [them] such person at [their] his

last known address. The court may, for good cause shown by affidavit,

authorize the plaintiff to take possession of the property without serving

a copy of the order of immediste poase'ssion upon a record owner not

oceupying the property. A single service upon or mailing to those at the

same address shall be sufficient. [The-iatest-seeured-assessment-rell-in
the-eounty-where-tha-preperty-in-ieeated-may-be-used-bo-aseartain-the-names

ard-addresses-of-the-ewnere-of-the-prepertyr] The court mey, for good

cause shown by affidavit, shorten the time herein specified to_a period of

not _less than three dsys.
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As used in this subdivision, "record cwner or owners of the

property” means both the person or persons in whose name the legal

title to the fee appears by deeds duly recorded in the recorder's

office of the county in which the property is located and the person

or persons, if any, in possession of the property under a written and

duly recorded lease or agreement of purchase.

() At any time after the court has made an order authorizing

immediate possession, the court may, upon motion of any party to the

eminent domain proceedings, order an increase or & decrease in the

amount that the piaintiff is reguired to deposit pursuant to this

section if the court determines that the probable just compensation

which will be made for the taking of the property and any damage

incident thereto is different from the amount of the probsble just

compensation theretofore deposited.

(5) At any time after the court has made an order authorizing

immediate possession apd before the plaintiff has teken possession

pursuent to such order, the court, upon motion of the cwmer of the

property or of an occupant of the preperty, mey:

(a) Stay the order upcn a showing that the bardship to_the

moving party of having immediste possession teken clearly outwelghs

the hardship of the stay to the plaintiff.

(b) Vacate the order if the court determines that the plaintiff

is not entitled to teke the property by eminent demain or that the

plaintiff is not authorized by Secticn 1243.4 to take immediate

18-
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possession of the property.

(6) The plaintiff may sppeal from an order made pursuant to

subdivision (5)(a) of this section staying the order asuthorizing

immediate possession. An appeal may be taken from an corder made

under the provisidns of subdivision (5)(b) of this section granting

or denying a motion to vacate an order authorizing immediate

possession. The appesl does not stay the order from which the

appeal is taken or the order authorizing immediate possession; but

the trial or appellete court may, in its discretion, stay the order

guthorizing immediate possession pending review on appesl or for

such other periocd or periods as to it way appear appropriate.

{7) Feilure of e party to make a motion to stay or vacate an

order auth.orizigg immediate possession is not an abandonment of any

defense to the action or proceeding.

(8) The amount required to be deposited by the pleintiff and

the amoumt of such deposit withdrawn by the defendant may not be

given in evidence or referred te in the trial of the issue of

campensation.

(9) The plaintiff shall not be held to have abandoned or

walved the right to appeal from the judgment by taking possession

of the property pursuent to this section.

SEC. 3. Section 125k.5 of the Code of Civil Procedure is

renunbered and smended to read:
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[22546¢] 1243.6. When money is [paid-imse-eswrs] required to be

deposited as provided by Section [i4-ef-Artieie-I-ef-ihe-Constitution]
1243.5, the court shall order the money to be deposited in the State
Treasury, uniess the plaintiff requests the court to order deposit in
the county treasury, in which cese the court shall order deposit in the
county treasury. If money ip deposited in the State Treasury pursuant to
this section it shell be held, invested, depoeited, and disbursed in the
manner specified in Section 125k, and interest earned or other increment
derived from its inveatment shall be apportloned and disbursed in the

manner specified in that section.

SEC. 4. Section 125k.7 of the Code of Civil Procedure is remunbered
and amended to read: -

[22547+) 1283.7. (1) At any time after money has been deposited as
[seeurssy-as] provided in Section [2h-ef-Awéiele-i-eof-the-Jenstituiion]
1243.5, [for-ehe-eondemmaiion-of-any-propersy-sr-interest-in-propersy-for
stase-highway-purpecesy-upsn-appiicationy -in-tha-manner-hersinnfier-providedy
of] the party whose property or interest in property is being taken [y}

may apply to the court, in the menner hereinafter provided, for the with-

drawvel of all or any portion of the amount deposited for his property or

property interest. Upon such application, the court [may] shall order

that portion of the amount amlied for, which the mlicu.nt 18 entitled
to withdraw under the provisions of this section, to be paid to such

applicant from the money deposited in connection with such property or

property interest {am-ameuni-net-exeeeding-FS5-pereent-of-the-ameuni-
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originaliy-depoaited-for~-tne-regpeciive-properiy-or-intereat~to-be-patd
teo-suek-parsy).

2) If the smount t to be withirawn an applicant exceeds

the amount ori;:l.na.ll;[ deposited for his ggrticular property or property

interest or reent of the final emount deposited for his particular

property or property interest, whichever is greater, the court may require
the applicant, before withdrawing any of such excess, to file an undertaking

executed by two or more sufficient sureties spproved by the court to the

effect that they are bound to the plainbiff in such amount as is fixed by

the court but not to exceed double the amount of such excess for the return

of any amount withdrawn that exceeds the amount to which the applicant is

entitled as finally determined in the condemnation proceeding, together

with legal interest from the date of its withdrawal.

_(i)_ [Buer] The application shall be made by affidavit wherein the
applicant shall set forth hie interest in the property and request with-
drawal of a stated amount. The applicant shall serve a copy of the
epplication on the plaintiff and nc withdrawal shall be made until at
lesst [swemdyt] 20 [3] days after such service of the application, or
until the time for all objJections has expired, whichever is later.

(4) Within the 20-day period, the plaintiff may object %o such

withdrawal by filing en objection thereto on the ground that an undertaking

should be Piled as provided in subdivision (2) of this section or that the

spureties upon such an undertaking are insufficlent.

{5) Within [eaid-4wemsy-{20)-days] the 20-day period, the plaiatiff
may object to such withdrawal by filing an objection [khereef] thereto in

court on the grounds that other persons are known or believed to have
interests in the property. In this event the plaintiff shall attempt to
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personally serve on such other persocns a notice to such persons that they
mey appear within {sent] 10 [J] days after such service and object to such
withdrawal, end that fallure to eppeer will result in the waiver of any
right to such amount withdrawn or further rights against the plaintiff to
the extent of the sum withdrewn. The plaintiff shall state in [44s] such
objection the names and last known addresses of other persons known or
believed to have an interest in the property, whether or not it has been
able to serve them with such notice and the dete of such service. If the
plaintiff in its objection reports to the court that it is unable to perscnally
serve persons known or believed to have interests in the property within
[said-%wensy~{] the 20 {}] day pericd, said money shall not be withdrawn
until the applicant ¢auses such persongl service to be made.

{6) It [euen] the persons [se] served pursuant to subdivision (5)

of this section appesar and object to the withdrawal, or if the plaintiff so

requests, the court shall thereupon hold a hearing after notice thereof to
all parties end shall determine the amounte to be withdrawn, if any, and by
vhom. [y-fe-a-total-amount-net-exeeeding-75-pereeni-of-the-amount-depusited: ]
No persons s0 served shall have any élaim against the plaintiff for compensa-
tion for the value of the property taken or severance damages thereto, or
octherwise, %0 the extent of the amount withdrewn by all parties; provided,
the plaintiff shall remain liable for sald compensation to persons having
an interest of record who are not s¢ served.

{7) 1If withdrewm, the receipt of any such money shall constitute a
waiver by operation of law [%e] of all defenses in favor of the person
receiving such payment except with respect to the ascertaimment of the

value of the property or interest in the manner provided by law [y-emd
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titie-te-the-preperty-cr-interest-as-to-whicth-money-is-recetved-pursuant
s0-4this-seesion-shaid-vess-sn-the-Siate-ns-of-the-bime-of- puech-paynent].
Any amount so paid to any party shall be credited upon any judgment providing
for payment [emd-shell-be-eongidered-paymens-upon-the-judgmens-ps-af-the
dase-she-vithirawal-is-made-so-that-no- inserest-shall-be-payehie-upen-ike
emeunt-go-vithdravn-afier-the-dnte-af-ia-withdrawal].

{8) Any amount withdrswm by any party in excess of the amount to
which he is entitled as finelly determined in the condemnation proceeding

ehall be returned to the party who deposited it together with legal

interest thereor from the date of its withdrawal, and the court in which

the condemnation proceeding is pending shall enter Judgment therefor against
the defendant. If the defendant does not pey the Judgment within 30 days

after the Judgment is entered, the court may, on motion, enter 4lﬂnem.

against the sureties for such amount together with the interest that may

be due thereon.

SEC. 5. Section 1249 of the Code of Civil Procedure is amended to
read:

1249. For the purpose of assessing compensetion and damages .
the right [tkeres#] thereto shall be deemed to have accrued at
the date of tixe issuance of summons and its actual velue at thet

date shall be the measure of compensation for all property to be

actually teken, and the basis of damages to property not actually taken but
injuriously affected, in all cases vhere such damages are ellowed as
provided in Section [ene-theusand—twe-hnndwed-fowty-eight] 1248; provided,

that in any case in vhich the issue is not tried within one year after the
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date of the cormencement of the action, unless the delay is caused by the de-
fendant, the campénsation and damages shall be deemed to have accrued at the
date of the trisl. [Nething-in-whis-pectien-eentained-shall-be-censtrusd-or
heid-te-affeet-pending-iitigationy--If-an-order-he-made-tetbing-the-piatnbiff
into-podaessisny~ap-previded-in-Seebion-one-thsusand-tve-hupdred-fifiy-foury
the-eempensation-and-danages-awarded-shsli~dvav-iavfui-intarest-frem-bhe-date
ef-push-erdery--Ne-inmprevenents-put-upen-the-properiy-subsaquent-to~theo-date
ef-the-perviee-ef-suummens-ashaii-o-~ineluded-in-the-nogesement -of-compengation

SF-3ANREeSy |

SEC, 6, Section 1249.1 is added to the Code of Civil Procedure, to read:
1249.1. All improvements pertalning to the realty that are on the property
at the time of the service of summons and which affect its value shall be
considered in the assessment of compensation, damages and special benefits
unless they are removed or destroyed before the earliest of the followlng times:
{a) The time the title to the property is taken by the plaintiff.
{b) The time the possession of the property is taken by the plaintiff.
{c) The time the plaintiff is authorized to take possession of the
property under an order authorizing the plaintiff to do so.
Ho improvements put upon the property subsequent to the time of the
service of summons shall be included in the essessment of compensation,
damages or special benefits.
SEC. T+ Section 1253 of the Code of Civil Procefure is amended to read:
1253, 1;Hhen payments have been made and the bond given, if the
plaintiff elects to give one, as required by {#he-1asb-bws] Sections 1251

and 1252, the court {must) shall make a final order of condemnation, which
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[muss] shall describe the property condemned, the estate or interest acquired
therein and the purpcses of such condemnstion. A certified copy of the

order [mus$] shall thereupon be filed in the office of the recorder of the

county in which the property is located. [y-and-$heroupen]

(2) The title to the property described {4herein] in the final order

of condemnation [shazi] vests in the plaintiff for the purposes described

therein [speeified] upon the date that a certified copy of the final order

of condemmation 1s filed in the office of the recorder of the county.

SEC. 8. Section 1254 of the Code of Civil Procedure is amended to

read:

1254, {1) In any case in which the plaintiff is not in possession of

the property sought to be condemned, the plaintiff may, at any time after

trial and judgment entered or pending an appeal from the judgment [te-the

Supene-’-‘em,-wheawer-the—plaintaﬁ-shall-bwe-paﬁ] and after payment

into court [y} for the defendant of [y] the full amount of the judgment {,)
and such further sum as may be required by the court as a fund to pay any
further dameges and costs tﬁat may be recovered in said proceeding, [as
well-as-all-iam,gas-that-may-ba—sustainad-by-the-defeﬁdaaﬁy-ify-far-m-eausa,

the-property-akalii-nob-~ve-finally-taken-for-pubiie~-usey] apply ex perte for

an order authorizing it to take possession of and to use the property sought

to be condemned.

(2) If in the judgment the court determined that the plaintiff is

entitled to acquire the property by eminent domain, and if the court deternines

that the plaintiff has made the deposit as required in subdivision (1)

of this section, the [superier) court [im-whieh-the-preoceeding-was-ipied
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HE¥y-upeR-Retice-of-net-tess-than-ben-daysy | shall, by order, authorize the

plaintiff [y-if-already-in-poesessiony-to-eonbinue-thereiny-and-i£-roty
ther] to take possession of and use the property during the pendency of and
until the final conclusion of the litigation, and [may] ghall, if necessary,
stay ail actions and proceedings against the plaintiff on account thereof.
[In-an-aetion-for-cendemnation-of-preperty-for-she-use-of-a-sshool-disbriesy
an-eréer-po-sutherising-ponsession-er-eonbinuation-of-pessesgien-by-sueh
acheel-diptriot-is-net-appenlabiery ]

(3) At least 10 days prior to the time possession is taken, the

pleintiff shall serve upon the defendants or their attormeys, either personaily

or by mail, a copy of the order of the court authorizing it to take possession

of the property. A single service upon or mailing {0 those at the same

addresg is sufficilent.

(b} At any time after the court has made an order authorizing the

plaintiff to take possessiocn pursuant to this section, the court may, upon

motion of any party to the eminent domain proceedings, order an increase or

a decrease in the amount that the plaintiff is required to deposit as a

further sum pursuant to subdivision (1) of this section.

(5) _The plaintiff shall not be held to have abandoned or waived the

right to sppeal from the judgment by depositing the emount of the Jjudgment
and such further sum as may be required by the court and taking possession

of the property pursuant to this secticm.

(6) The defendent, who is entitled tc the money paid into court for
him upon eny jJudgment, shell be entitled to demand and receive the [same]

full amount of the judgment at any time thereafter upon obiaining an order

therefor from the court, [It-shall-be-the-duby-e£] The court, or a judge

thereof, upon application [being-made] by such defendant, {6e] shall order
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and direct that the money so paid into court for him be delivered to him
upon his filing a satisfaction of the judgment, or upon his filing a receipt
therefor, and an sbandomment of all defenses to the action or proceeding,
except as to the ampunt of damages that he may be entitled to in the event
that a new trial [shaii-be) is grented. A payment to & defemdant, os
aforesaid, shall be held to be an abandomment by such defendant of all
defenses interposed by him, excepting his claim for greater compensation.
[En-aseeriatatng- tho-amount-so-be-potd-into-couriy-the-eauré-shall-sake

eave~thad-she-same-be-suffieiont-and-adeauater]

{:” Any amount withdrawn !_:z any party in axcess of the amount to which
he is entitled as finally determined in the condemmstion proceeding shell

be returned to the party who deposited it without interest, and the court

in which the condemnation proceeding is pending shall enter judgment therefor

against such party.

{8) The payment of the money into court, as hereinbefore provided
for, shall not discharge the plaintiff from liebility to keep the said
fund full and without dimimution; but such money shall be and remain, as
to all accidents, defalcations, or other contingencies (as between the
parties to the proceedings), at the risk of the plaintiff, and shall
80 remain until the ampunt of the compensetion or damages is finally
gettled by judiciel determination, and until the court ewards the money,
or such part thereof as shall be determined upon, to the defendant, and
until he is authorized or reguired by rule of court to take it. If, for
any reason, the money shall at any time be lost, or otherwise ebstracted
or withdrawn, through no fault of the defendant, the court shall require
the plaintiff to make and keep the sum good at sll times until the
litigation ie fipally brought to an end, and until paid over or mede

payable to the defendant by order of court, as sbove provided. The court
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shall order the money to be deposited in the State Treasury, unless the
plaintiff reguesta the court to order deposit in the county treasury, in
vhich case the court shall order deposit in the county treasury. If the
court orders depeosit in the Stete Tremsury, it shall be the duty of the
State Treasurer to receive all such moneys, duly receipt for, and to
gsafely keep the same in the Condemnation Deposits Fund, which fund is
hereby created in the State Treasury erd for such duty he shall be liable
to the plaintiff upon his official bond. Money in the Condemnation Deposits
Fund mey be invested and reinvested in any securities described in Sections
16430, 16431 end 16432, Government Code, or deposited in banks as provided
in Chapter 4 of Part 2 of Division 4 of Title 2, Government Code. The
Pooled Money Investment Board shall designete at least once 2 month the
amount of money avallable in the fund for investment in securities or
deposit in bank mccounts, and the type of investment or deposit and
shall so arrange the investment or deposit program that funds wiil be
available for the immediate payment of any court order or decree.
Irmediately after such designation the Treasurer shell iovest or make
depesits in bank accounts in accordance with the designations.

{9) For the purposes of this section, & written determination
signed by a majority of the members of the Pooled Money Investment Board
shall be deemed to be the determination of the board. Members may
authorize deputies to act for them for the purpose of making determinations
under this section.

(10} Interest earned and other increment derived from investments
or deposits made pursusnt to this section, safter deposit of money Iin

the State Treasury, shall be deposited in the Condemnation Deposits Fund.
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After first deducting therefrom expenses incurred by the Treassurer in
taking apd making delivery of bonds or other securities under this section,
the State Controller shall apportion as of June 30th and December 3lat of
eech year the remainder of such interest earned or increment derived and
depopited in the fund during the six calendar months erding with such
dates. There shall be apportioned ard paid to each plaintiff having &
deposit in the fund during the six-month period for which an apportionment
iz made, an amount directly proportionate t¢ the total deposits in the
furd and the length of time such deposits remained therein. The State
Treasurer shall pay cut the money deposited by 2 plaintiff in such manner
and at guch times as the court or & Judge thereof mey, by order or decree,
direct.

{11) In ali cases where e new trial hes been granted upon the
application of the defendant, and he has fsiled upon such trial to obtain
greater compensation than was allowed him upon the firet trial, the costs

of such new trisl shall be taxed ageinst hinm.

SEC. 9. Section 1255e of the Code of Civil Procedure is amended

10 read:

1255a. (1) Subject to the provisions of this section, the plaintiff

may abandon the proceedings at any time after the filing of the complaint
and before the expiration of thirty days after final Judgment, by serving
on defendants and filing in court a written notice of such abandonment;
and failure to comply with Section 1251 of this code shall constitute

an implied abandonment of the proceedings.
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{2) The court mey, upon motion made within 30 days after such

abandonment, get aside the abandonment if it determines that the position
of the moving party has been substantially changed to his detriment in
Justifiable relisnce upon the proceeding and such party cannot be restored to

substantially the seme position as i1f the proceeding had not been commenced.

@ Upon the denial of a motion to set aside such abandonment or,

if no such motion is filed, upon the expiration of the time for filing such

a motion {express-er-implied], on motion of any party, a judgment shall be
entered dismissing the proceeding and averding the defendants their cosis
and disbureements, which shall include all necessary expenses incurred in
preparing for trial and reasonable sttorney fees. These coste and
disbursements, including expenses and attorney fees, may be claimed in
and by a cost bill, to be prepared, served, filed end taxed es in civil
actions; provided, however, that upcn judgment of dismissal on motion of
plaintiff, defendants, and each of them, may file 8 cost bill within
[¢niwrdy-€¢] 30 [J) days after notice of entry of such judgment; that said
costs and dilsbursements shall not include expenses incurred in preparing
for trial ﬁrhere the (8aid] acticn is dismissed forty daya or more prior to

the time set for the pre-trial [ef] conference in the {said] action or,

if no pre-trial conference is set, the time set for the trial of the action.

{4) If the piaintiff has been authorized to take possession of the

property sought to be condemned end it is determined that the plaintiff does

not have the suthority to teke such property, or a portion thereof, by

eminent domain, or if the plaintiff absndons the proceeding as to such property

or a8 portion thereof, the court shall order the plaintiff 1o deliver poesecer

sion of such property or euch portion thereof to. the v--~ties entitled to the
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possession thereof and shall make such provision as shail be just for the pay-

ment of damages arising out of the pleintiff's taking and use of the property

and damages for anLloas javy %mﬂt of value the land and improvements

mey have suffered after the date the plaimtiff was authorized to take possession

of the property under the order authorizing the plaintiff to do so.

SEC. 10. Section 1255b of the Code of Civil Procedure is amended

to read:

1255b, [ZIf-the-miatwiiff-in.a-eondemnation-procceding-obinins-an
erdey-frem-ihe-ecurk-for-pessession~of~tshe-properiy- soughi-to-be-condemned
prier-io-the-brial-of-the-aationy-sken] (1) The compensation apd dameges

awverded in a condemmation proceeding shall draw [iewfui] legal interest

from the [e#feetive-date-of-said-erdexrr] earliest of the following dates:

(e) The date of the entry of judgment.

(b} The dete that the possession of the property sought to be

condemned is taken or the damage thereto occurs.

(2) The compensation and damages ewarded in s condemmation proceeding

shall cease Lo draw interest on the earliest of the following dates:

(a) As to eny amount deposited pursuant to Section 1243.5, the date

that such amount is withdrswn by the person entitled thereto.

{b) As to any amount deposited pursuant to Section 1254 or deposited

into court after entry of judgment, the date of such deposi%.

(e} As to any amount paid to the person entitled thereto, the date
e - 2

of such pagwent.
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SEC. 1l. (1) Except as provided in subdivision (2) of thie section,
this act applies to all mctions or proceedings in eminent domain pending
in the courts at the time this act takes effect in which noc order
authorizing the plaintiff to take possesesion of the property sought to
be condemned prior to the final order of condemnation has been made
prior to the effective dete of this act.

(2) Sections 5 and 6 of this act do not apply to any ection or

proceeding pending in the courts at the time this act takes effect.
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An act to amend Section 1248 of, and to add Section 1252.1 to, the Code

of Civil Procedure, and to amend Section 5096 of the Revenue and

Texation Code, relating to texes.

The people of the State of California do enact as follows:

SECTION 1. Section 1248 of the Code of Civil Procedure is amended

10 read:

1248. The court, jury, or referse must hear such legal testimomy
as may be offered by any of the parties to the proceedings, and thepeupon
must ascertaln and assess:

1. The value of the property sought to be condemmed, and all
improvements thereon pertaining to the reelty, end of each and every
separate egtate or interest therein; if it consists of different percels,
the yvalue of esach parcel and each estate or interest therein shall de
separately asgegsed;

2, If the property sought to be condemned constitutes only a part
of 8 larger parcel, the damages which will accrue to the portion not
sought to be condemmed, by reason of its severance from the portion
sought to be condemned, and the comstruction of the lmprovement in the
manner proposed by the plaintiff;

3. Separately, how much ithe portion not sought to be condemned,

and each estate or interest therein, will be benefited, if at all, by the




construction of the improvement propceed by the plaintiffs; and if the
benefit shall be equal to the damages aesessed under subdivision 2, the
owner of the parcel shall be allowed no compensation except the value of
the portion teken; but if the benefit shell bhe less tban the damages s0
apsessed, the former shall be defucted from the latter, and the remainder
shall be the only damages allowed in addition to the value;

4. If the property sought to be condemmed be water or the use of
water, belonging to riparian cwners, or sppurtenant to any lands, how much
the lands of the riparian owner, or the lands to which the property sought
to be condemned is appurtenant, will de denefited, if at all, dy a diversion
of water from its nmatural course, by the construction and maintenance, by
the person or corporation in whose favor the right of emlnent domein is
exercised, of works for the distribution and convenient delivery of water
upon said lends; and such benefit, if apy, shall be deducted from any
damsges awarded the owner of such property;

5. 1If the property scught tc be condemped be for a railroed, the cost
of good and sufficient femces, along the line of such railroad, and the cost
of cattle-guards, where fences mey cross the line of such railroad; and such
ecurt, Jury or referee ghall alsc determine the necessity for and Jdesignate
the mumber, place snd manner of making such farm or private crossings as
are reagonably necessary or proper to connect the parcels of land severed
by the easement condemmed, or for ingress o0 or egress from the lands
remaining after the taking of the part thereof Mt to be condemned,
and shall ascertain and apsess the cost of the conptruction and maintemance
of such crossings;

6. If the removal, alteration or relocation of structures or improve-

ments is sought, the cost of such removal, alteration or relocation and the
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damares, if any, which will accrue by reason therecf;

T- As far as practicable, compensation must be assessed for each
source of damsges sepa.ra.tely,;

8. When the property sought to be taken is encumbered by a mortgage
or cther lien, and the indebtedness secured thereby is not due gt the {ime
of the entry of the judgmept, the amount of such indebtedness may be, at
the opticn of the plaintiff, deducted from the judgment, and the lien of
the mortgage or other lien shall be continued until such indebtedness is

paid; except that if such lien is for ad valorem taxes upon the property,

the amount of such taxes for which, as between the plaeintiff and the

defendant, the plaintiff is liable under Section 1252.1 may not be deducted

from the judgment.

SEC., 2. BSection 1252.1 is added to the Code of Civil Procedure, to

read:

1252.1. (1} As beiween the plaintiff and defendant, the plaintiff is
liable for the payment of any ad valorem taxes upon the property sought to
be condemned that (a) are allocable to that part of the fiscal year that
begins on the date that the title to the property vests in the plaintiff
or the plaintiff? takes possession of the property, whichever is earlier,
and {b) are not subject to cancelletion under Chepter L {commencing with
Section 4986) of Part 9 of Divieion 1 of the Revernue and Taxation Code or
refund under Chapter 5 {commencing with Section 5096) of Part 9 of Division
1 of the Revenue and Taxation Code.

{(2) If the defendsnt has paid any taxes for which, as between the plain-

tiff and defendant, the plaintiff is llable under subdivision (1) of this section,
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the plaintiff shall pay to the defendant a sum equal to the amount of
such taxes for which the plaintiff is liable.

{3} I the title to the property vests in the plaintiff or if the
plaintiff takes possession of the property prior to Judgment, the amount
the defendant 1s entitled to be paid under subdivision (2) of this section
shall be claimed gt the time and in the manner provided for claiming costs.
If title to the property does not vest in the plaintiff and if the plaintiff
does not take possession thereof prior to judgment, the emount the defendant
is entitled to be paid under subdivision {2) of this section shall be claimed
within 30 days after the title vests in the pleintiff or within 30 days after
payment of such taxes, whichever is later, arnd shall be claimed in the man-

ner provided for claiming costs.

SEC. 3. Section 5096 of the Revenue and Taxation Code 1s amended to

read:

5006. (1} On order of the board of supervisors, any taxes paid
before or after Jelinguency shall be refunded if they were:

{a} Paid more than once.

(b) Erroneously or illegally collected.

(¢} Paid on an assessment in excess of the cash value of the
property by reason of the assessor's clerlcal error.

(d) Paid on an assessment of improvemente when the improvements
did not exist on the lien date.

(2) On arder of the board of supervisors, there shall be refunded that

portlion of the texes paid before or after delinguency which is allocable to thet
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part of the fiscael year which began on the date the property ves acquired

(1) by the United States of America, if such gzgggyty upon such acquisition

beceme exempt from taxaticn under the laws of the United States, or (2) by

the State or by any county, city, school district or cther public agency,

and because of auch public acguisition became not subject $o sale for

delinguent taxes., If the property was acquired by eminent domain, the

property shall be deemed to have been acguired on the date that the title

to the property vests in the plaintiff or the plaintiff takes possession

of the property, whichever is esrlier,

SEC. 4. This Act takes effect on July 1, 1962,




(36} 10/7/60

I11

A resolution to propose to the EQE‘! of the State of Californla an smendment
to the Comstitution of the State by amending Section 1 of Artiele 1

thereof relsting to eminent domein.

Reaolva_i by the Senate, the Assembly concurring, That the Legislature
of the State of California st its 1961 Regular Session commencing on the
2nd day of January, 1961, two-thirds of the members elected to each of the
twe houses of the Iegislat&e voting therefor, herety proposes to the people
of the State of California that the Constltution of the State be amended by
amending Section 1% of Article I thereof, to read:

SEC. 1k. Private property shall not be taken or dameged for public
use without just compensation having first been made to, or paid into court
for, the owner. [y-and-ne-»igks-ef-way-er-iands-te-be-usad-for-veservoksr
§meses-shall—be-nmepriatgd-te-—the—use-ef-_w-amontiaay-aneayt-a
mieipal—em_emum-a-a-eeuaty-or-tha-State-a-mtmslitm—mtey-d&s‘aiatg
xunieipel-wbidisy-distniety-mnicipal-vator-distriesy-dpainagey-irnigationy
teveay-rectamation-er-wator-eonservaticn-distriaby~or-siniinw-publie
eerperpiion-unbil-Sull-esnpensaiion-sherefor-be-First-nade-in-neney-or
apearteired-and-paid-inte-eourt foy-the-cwnery-irrespective-od-any-benefiis
Eron-uny-inprovement-proposed-by-suek-sorporationy-vhieh] Except as
provided in Section 29a of Article XII of this Congtitution, such

Just campensation shall be ascertained by a Jjury, unless a Jury be waived,
ag in other civil] cases in a court of record, as shall be prescribed by law,
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However, the Legislature may, bty statute, authorize the plaintiff in a

proceeding in eminent domain to take immediate poseession of and

title to the property sought to be condemned, whether the fee thereof

or & leseer estate, interest or eascment be scught; provided that

any such statute shell require (a) that the plaintiff first deposit

such smount of money 88 the court determines to be the probable

Just compensation to be made for the taking and any damage incident

thereto, including eny damages thet may be sustained by the defendant

if the property is not finally taken for public use, and (b) that the

money Geposited shall be paid promptly to the person entitled thereto

in accordance with such procedure and upon such security as the

Legislature may prescribe. Bubject to the limitations contained

in this section; the legislature may by statute prescribe the mauner

in which, the time at which, the purposes for which, and the_persons

or entities by which, immedlate possession of property sought to be

condemned mey be taken, [3-previdedy-that-in-any-preeeeding-in

spinent-demain-brenght-ky-tho-Statey-or-a-eountyy-or-a-munieipal
sorporabieny-er-metropoiitan-vater-distries y-Munieipai-ubility-distriesy
muarieipal -waber ;uatrie‘h, ~drainngey-irrigabiony-heveey-veelanation-or
vaber-censervation-disbriety-or-ainilar-publiec-corperationy -the-aferesnid-state

e -punieipaltiby-ow-peunty- br-pubiie-eerpmtisn—erniistri et-afarepaid-Ray




()

R

take-imediate-possession-and-use-oci-any-right-of -way-or
lande-to-be-used-for-resorvoir-purposesy-required-for-a
public-ugse-whether-the-fee-thopeof~op-an-easemenb-bherefor
be~sought-upon-first-commencing-ominont -doRain-presosdings
according-to-law-in-a-court-.of -campatont-jurisdictiocn-and
thereupon-giving-sueh-se¢urity-in-the-way-of-money-deposited
as-the-eourt-in-whioh~suah-proceedings-are-ponding-may
direet;—and-in-sueh-ameunts-aa-the—eeart-may-detarmine-te-ba
reasenably-adequase-teo-seeure-so-the-owner-of ~bhe-prepersy
seught-teo-be-taken-immediase-paynens~of-just~conpensatien
for-aneh-saking-and-any-damage-ineident-theretes-inetuding
darefes-sussained-by-reagon-ef-an-adjudication-shas-shere
ig-neneceseity-for-taking-the~propersy;-a6-s66n-as-she~aame
ean-be~-aseersained-gaeqording-to-iaws--The-ceurs-nayy-upen
motieon-eof-any-pariy-se-said-eninent-denain-proeecedings,
after-sueh-notigde-to-the-other-parsies-as-the-couwrs-Ray
preseribes-alier-the-ameunt-of -sueh-security- so-requived-in
sueh-procecdings~ |

The taking of private property for a railroad run by
steam or electric power for logging or lumbering purposes
shall be deemed a taking for a public use, and any person,
firm; company or corporation taking private property under
the law of eminent domain for such purposes shall thereupon

and thereby become a common carrier.
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An act to amend Section laig.h of the Code of Civil Procedure as proposed

to be edded by Senste Bill No. releting to eminent domeip.

The pecple of the State of California do enact as follows:

SECTION 1. Section 1243.4 of the Code of Civil Procedure as proposed
by Senate Bill HNo. is amended to read:

1243.4. In any proceeding in eminent domain [breughkt-by-the-Skaiey
ar-a-sountyy-or-a-mnieipai-ecorporationy-or-nesropolitan-wvater-distriesy
mantedpat-utidity-distriety-munieipai-yater-disiriety-drainegey-ivrigationy
teveey-veciamation-ov-yater-condervaiion-distrietby-opr-simiiar-pablie
eorperasion], the plaintiff may teke immediate possession [amd-use] of
[any-right-of-way-or-iands-to-be-used-for-reservoir-purpesesy -required
for-a-pibiie~use-vhether-the~fee-thereof-or-an-casenert-therefor-be

saugh‘i,] the property sought to be condemned in the manner and subject

to the conditions prescribed by law.

SEC. 2. This act shall become effective only if Senpate Copstitutionsl
Amendment No. is approved by the vote of the people at the next general
election, and in such case, this act shall become effective on Jamuary 1,

1963.
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