12/12/60
Memorandum No. 100(1960)

Subject: Study No. 32 - Arbitration

Attached to this memorandum is & revised recommendation and statute
relating to arbitration. The yellow pages contain the revieed recom-
mendation. The blue pages contain portions of the arbitration statute
that have been previously approved. The pink peges contain new material.

The staff, with the assistance of Commissioner McDonough, has
made several revisions in the recommendstion and the portion of the
statute that appears on the blue pages. These revisions are not
intended to change the substance of the previously approved tentative
recommendation and statute except that Seétion 1280.2 was added at the
suggestion of the Legislative Counsel. This is a very desirable
addition.

On the pink pages, the staff has set forth a complete revision of
the material pertaining 1:6 Judicial proceedings. Hence, chenges from
previously approved text are not shown by the customery atrike out and
underiine. So that you mey more readily understand how the specific
provisione conteined on the pink pages fit into the overall enforcement
schems we submit the following brief outline of the enforcement
provisions contained on the pink pages:

Judicial proceedings are commenced by filing & petition. Petitions
are cppoeed by responees. If s response is not filed, the allegations

of the petition are admitted. The sllegations of a responee are
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controverted as a matter of law.

A petition to review an award must name as respondents all parties
to the arbitration proceeding, and it may name any other person bound
by the sward. When e petition is properly served and filed, the court
must either confirm the award as made, correct the award and confirm
it as corrected, vacate the award or dismiss the proceeding. The court
may vacate or correct an award only if a petition or response requests
such relief. The court must dismiss a petition as to a particular
respondent if that respondent was neither a party to the arbitration
proceeding nor bound by the sward. The court is also required to
dismiss the proceeding if the award presented is "unlawful" within the
meaning of that term as it is applied to contracts. This provieion
was added so that a court would not be reguired to confirm a patently
illegel award presented to it after the time for attacking it has
elapsed. As a court presented with en unlawful contract leaves the
parties where it finds them, the court presented with an uniawful
award should do the same thing end dismiss the proceeding.

Unconfirmed awards sre deemed to be contracts between the parties.
Confirmed swards result in judgments.

An article limiting the time within which post-award proceedings
mey be brought hes been added. This article conteins the four-year
limit on petitions to confirm and the 90-day limit on petitions and
responses requesting correction or vacating of ewards. BSubject to
these limitations, & response mist be filed within 10 days after the
gervice of a petition (except in the case where a petition is served
out-of-State, in which case the respondent has 30 days to file his

response ).
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An appeal will lie from en order denying or dismissing a petition
to compel arbitration, an order dismissing & petition for review of an
award, an order confirming, vacating or correcting an award and a
Judgment uporn an award.

There are, of course, many detalls in the statutes filling in
this broad outline. These details are not mentioned here because
they may be discovered by reading the proposed statute.

Respectfuily submitted,

Jogeph B. Harvey
Assistant Executive Secretary
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C: #32 12/12/60
RECOMMENDATIOR OF THE CALIFCRNIA LAW REVISION COMMISSION
relating to
Arbitration

The present California arbitration statute is Title 9 {(begimning]
commencing with Section 1280) of Part 3 of the Code of Civil Procedure.
The enactment of this statute in 1927 plsced Calirornia among that small
but growing group of states that have rejected the common law hostility
to the en:orcmnt of arbitration sgreements and have provided a modern,
expeditious [syssem] method of enforcing such agreements and awards
made pursuant to them., [Neverthelesay] Experience under the California
law has been generally satisfactory but has revealed certain defects

C in the statutory scheme. [Besause-eof-thess-defesisy-She-Loginlature

diveeted] Accordingly, the Law Revision Commission reguested and vas

given authority to study the arbitration statute to determine whether

it should de revised.

In meking this study the Commission has not only considered [ned
emiy] the California arbitration stetute apd the decisions interpreting

it, but {4%] has also considered the arbitration statutes and case law

of other states snd the Uniform Arbitration Act drafted by the National
Conference of Commissioners on Unifoym State Laws. The Commission has

concluded that the basic principles of the present Californis arbitration

statute should be retained. However, the Commission believes that some
revision of the present law is necessary in order to improve the

C; organization of the statute, to clarify the law of arbltration, te
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eliminate certain ancmslies and to improve arbitration procedure,
Although there are certain desirable festures of the Uniform Arbitration
Act which should be incorporated in the California arbitration statute,
much of the revision that is necessary would not be accomplished by

the enactuenﬁ of the Uniform Act. As the necessary revision of
California arbitration law camnot be readily accomplished within the
framework of the existing title on arbitration, the Commission reccammends
the enactment of a new title on arbitration thet would retain the
desirable principles of the existing law with the foliowing principal

modifications:

Matters Su‘gjact to Arbitration

1., The arbitration stetute should be [made-applieable] broadened
to apply to agreements for appreisals and valustions. The distinction
between “appraisal” and "arbitration' agreements was created by the

courts at a time when the early statutory attempts to provide for

enforcement of srbitration agreements imposed cumbersome procedural

requirements upon the arbitration process. If it appeared frcm the
nature of the agreement thet the parties desired a determination of a
particular fact -- such as the value of certain property -~ and did not
contemplate a formal proceeding in which evidence would be received,

the courts held that the proceeding was an "appraisal” and not an
"arbitration" irn order to hold that the cumbersome statutory formalities
were inapplicable. As nelther the present California arbitraticn
statute nor the stetute recommended by the Commission requires the

observance of [any-pardéiewdar-fewmality] such formalities in the
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conduct of an arbitration proceeding, there is no longer any reason to
preserve the Judicially created distinction between these types of
proceedings. [Thereforey-the-distinetion-sheuld-be-abeiishedy]

2. The arbitration statute should be made clearly applicable to
collective bargaining agreements and other sgreements pertaining to
labor. The present law states that its provisions are not applicable to
“comtracts pertaining to labor.” It bas been held, however, that this
exclusion does not apply to agreements providing for the performance of
mental and artistic, rather than physical, tasks; thus, contracts providing
Tfor the performance of actors' or artists'! aservices and contracts pertain-
ing to professional services mre not within the exclusion. It has also
beenn held that this exclusion is not applicable to collective bargaining
agreements. Thus, the exclusion hes been so narrowly comstrued that
there is no reported case in which it has been applied, The Commission
believes that the arbitration statute should be clarified by amitting
this exclusicn and by providing specifically that agreements between
semployers snd employees or their representatives are subject to the
statute. This would codify the decisions interpreting the present
arbitration statute. Of ccwrse such a provision would not require
compulsory arbitration of labor disputes; it would merely provide a

procedure for enforcing {the] such arbitration agreements [that] as

parties voluntarily make [ember-imte]. Many of the matters involved

in labor disputes that are determined by arbitration cannot be determined
Judicially. Hence, 1f agreements to arbitrate such matters were
unenforceable, there would be no mesns to resolve many of such metters

except through industrial strife.
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3. [The-arbitration-statwbe-shouid-be-made-applicable-te-written
agrecmenig-that-have-beqn-axtonded-er-renowed-by-an-orad~er-impiied
agreenent-of-tha-partiasy] At the present time, arbitration agreements

are enforceable only if they ere in writing. This requirement should

be retained with the qualification that the statute also applies to a
written agreement that has been extended or renewed by an oral or
implied agreement of the parties. [Gemetimen~a-writien-agreonsnt

eentaining] Thus, arbitration provisions conteined in e written agree-
ment will comtinue o be enforceabie, even if the agreement expires,

[and] if the parties [wiii] agree, either orally or by conduct, to
continue to operate under the [fewmer] agreement. [The-Commissien
beiieves-that-any-deubi-as-te-the-validity-ef-bhe-arbitratien-agrecnent

C‘ wnder-suel-eireunstances-should-be-remsvady ]

Proceedings to Enforce Arbitration Agreements

1. Arbitration agreements presently are and they should continue
to be specifically enforceable through special statutory proceedings.

However, the determinations to be made by the court upon a petition to
compel arbvitration should be clarified. Some recent cases have indicated
that the court [sheuld-net-.enly'-ieten_i.ne-whether-the-pmiea-agresd-’ts
ar‘nitrato-‘.'ha-utter-—n-ﬁamt-but-shsﬂld-lls.o-ietenine—whethe!] may

refuse to order arbitration if it finds thet there is [amy] no merit to

the contentions of the [parties] petitiomer, Such decisions perwit
the courts to resolve the very questions thﬁt the perties have agreed
to submit to the decisiom of the arbitrators. The Commission recommends

C the asddition of language to the arbitration statute {iniiegting] 1o
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meke it clear that upon proceedings to compel arbitration the court is

not to consider the merits of the dispute sought to be arbitrated
[upen-preceedings-to-campod-arbitration].

2. The asrbitration statute should provide that there are matters
that may be raised in defense t¢ a petition to compel erbitraticn in
addition to the lack of an arbitration sgreement. The present statute
provides that the court, upon a petition to compel arbitratiom, must
determine whether fhe agreement to arbitrate exists and whether it
has been breached; and, if thers 1s no agreement or if there has been
no breach of the agreemant, the petition must be dismissed. Cases
[y-hewewery] bave held, however, that the courts may also comsider whether
the party seeking to compel arbitration has waived his right to [arbitrase]
do _so or whether any other grounds exist that render the contract
unenforceable, These holdings should be codiﬁ.ed.._ Moreover, the

statute should not, as it presently does, provide for the dismissal

of the petition if the arbitration agreement has not been breached.
If there is an enforceable agreement to arbitrate, an order to arbitrate
should be made even though there has been no breach of the agreement
Bo that the parties will not have to return to the court if a party
refuses to comply with the agreement at a later time.

3. Upon a petition to compel arbitration, the court should not
be required to order the arbitration to proceed immediately if there is
litigation between the perties pending before a court involving lssues
not subject tc arbitration and a decisicn upon such issues may make the
arbitration unnecessary. At the present time, the statute requires the

court to order arbitration when it mekes the requisite findings; there
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is no statutory provision permitting the court to delay the arbitration
until other matters have bteen judicielly determined.
4. A pending sction should not be stayed {in-order-to-permis

awbitration-of-the-isswes )] because the matter in controversy is subject

to arbitration unless the party seeking the stay has taken action to

compel arbitration. ZFxisting law provides for a stay of Judicial

procesdings merely upon a showing that the parties have agreed to
arbitrate the matter involved, [te-pewmit-arbitretien-bub-doss-nes

rquive-Sho-parby-sesking-sueh-reliof-to-Saka-any-sbeps-te-ecupel

arbitratsieonvy--The] This permits the existence of an agreement to

arbitrate [sheuld-met-be]l to be used [emiy] as [a] the basis for a

dilatory plea. [,-a-penﬁngyaotien-shem-be-stmi-am-if-the-pnﬁy
seeking-tha-abay-te-asbively-secking-bo-nave-she-issues-invelved-oubuivbed
to-arbitration-and-a-eouri-of-eempetens-jurisdieiion-has-determined
that-bhe-iesues-should-be-arbitratady ]

5. A procedure should be set forth in the statute to guide the
courts in the selection of an arbitrator when asked to do s0. None is

provided in the present law. A court should be required to select an

arbitretor either from nominees jointly proposed by the partles or from
lists of experienced arbitrstors maintained by such agencies as the
American Arbitration Associmtion, The Federal Mediation Service or the

California Conciliation Service.

Conduct of the Arbitration Proceeding

1. [The-arbitvatien-statute-phould-require-neties-of-tho-arbitratien

heaving-te-be-given-be-all-parties-uniens-the-parties-have-cbhervise
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agreedsy] Although there is no requirement [ef-metiee] in the present
statute that notice of the arbitration hearing be given to all parties,

the courts have stated that reasonable notice is required.. The require-
ment of notice should be codified; but the uncertain requirement of
"reasornable notice” ghould be replaced with a specific requirement of

at least seven days notice unless the parties have otherwise agreed,

2. Recognition should be given to the fact that when there is more
than one arbitrator, oftem cnly one arbitrator is, in fact, a meutral;
each of the other members of the panel usually represents the viewpoint
of the party who appointed him. The arbitrator eppointed as a neutral

should be given the [dubies-and-respensibilibvies-of] power and duty to

send [img] the required notices, administer [img] oaths; issue [ing)
subpenas, rule {img) on evidence and procedure and preside [img] at
the heaxing.

3. The neutyal arbitrator should not be permitted tc base his

decision on information relating to the controversy other than that

obtained at the hearing unless the parties consent or are gilven an

opportunity to meet such information. This would change [Usder] the

existing law [y] which permits the arbitrators [msy] to consult in-

dependent experts outside the hearing without notifying the parties
8o long as the ultimate decision is that of the arbitrators themselves.
L. Unless the parties have otherwise agreed, the arbitrators

should be authorized to proceed with the arbitration and meke an avard

if a court has ordered arbitration even though one of the parties,

after receiving notice, has refused to appear and teke part. The
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present California law does not state whether or not the arbitration may
proceed under such circumstances. [ft-sheuld-be-msde-eleaw-bhat] A party

[may] should not be able to prevent arbitration merely by staying away

from the hearing [v--Hewevewy-unless-the-parties-have-speeifieaily-agreed
$hat-the-arbitrators-may-procced-in-the-aboange-of-a-partyy-the-persen
sesking-fo-progeed-with-the-spbityation-sheuid-first-be-required-to-cbiain
an-erder-eempelliing-the-other-io-arbitratev~--Tho-persen-refusing-5e

appoar-may-believe-that-he-has-Ro-duty-to-avbiitrate,--A] after there has

been a judicial determinaticn of his duty to arbitrate [sheuld-be-made
defare-sn-avard-may-be-ialien-against-hin-in-his-absenea],

Be [BMM!;V,] The neutral arbitrators should be able 1o make an
award even though one or more of the arbitrators refuses to participate
unless the parties have otherwise agreed. At the present time, if an
arbitrator refuses to continue to participate in a proceeding, the
hearing may continue and a majority of the arbitrators may ﬂeéide the
matter. However, the power of the majority to conduct the hearing when
an arbitrator refuses tc attend at all is doubtful, for the present
Californis statute requires all of the arbitrators to meet, [Fhe
arhi‘hrati-en-proeeas-shou}.i-not-be-subaeat-te—thc-whm-ef-a-ﬂingh
arbitratery] The Commission believes that the arbitration hearing showld
proceed even though an arbitrater refuses to participate; but the decision
in such a2 situaticn should be made only by the neutral arbitrators so that
the remaining arbitrators who are not neutral may not control the decleion.

6. Persons should have the right to be represented by counsel at

any stage of the arbitrstion proceedings. Therefore, the statute shouwld

provide that a walver of the right to be represented by counsel at
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arbitration proceedings [sheuid] is not [be] binding. Such a provision

ie particularly desirable because the arbitration rules of scme trade
associatioﬁa provide that the parties may not be represented by counsel [v]
end when [Zf] an arbitration agreement incorporates these rules by

reference, the parties mey unwittingly waive their right to counsel when
they merely believe that they asre incorporating an ar'biﬁration procedure,
{whe-emssaaen-he;anes-tm-parsemi-shem-me-the-ﬂght.to-ba-mgmnatea
by-ecunsel~at-any-stage-ef-the-arbibration-prossedingsy~and-bhe-arbitrabion
shatute-gheuld-guarantee-Shat -rhghbe |

T+ The arbitrators should [be-gwambed] have a limited power to
correct the award for technical errors. At present, cnly the court has
the power to do so. BExtending the power to the arbitretcrs may make it
umecessary for the parties to apply to the comrts for relief in cases
where the arbitrators heve merely made an error in calculation or in form.

8. If the arbitration agreement foes not provide a time limit
within which the arbitrators must determine the dispute, the cowrt should
be able to fix a time within which the matter must be decided. The
absence of such a provision in the présent California law permits an
arbltration proceeding to be delayed unnecessarily. A party mey be
prevented from obtaining any relief at all in such caszes, for a court
proceeding would be steyed until the arbitration is completed.

9. Statutory provision should be made for the pro rata division of
the costs of arbitratiom among the parties. There is no provision in the
existing law [detesmining] fixing the responsibility of the parties for
such costs. If there is no agreement between the parties on the matter,
the costs should be borne equally by all the parties [ + ] , as this is
the usual practice.
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Enforcement of the Award

1. The present 90-day limit for attacking the award by s petition

to vacate or cn:r;rect should be retained. The parties are entitied to

know promptly whether or not the award is to be attacked, However, the

present 90-65& pericd within which an awexrd may be conf_:l.rmed by the cowrt
should be extended to four years. The confirmation procedure is merely a
[proeeduwe-for] method of expeditiously enforclement]ing [e£] an
arbitration award [ss] and should be ava.ilablé when there is & refusal

to _comply with the awerd even though this occurs long after the award

is made. [Renee-the-time-for-secking-sueh-enforesment-petton-sheuld-be

the-pame-a8] However, the general principle of limitations of actions

requires that there be some limit on the time for confirming en eward and

four years, the time within which relief must be sought for dreach of a

written contract, seems appropriate. [Parties-usueily-de-ned-reseri-te
eenﬁmtien-unlesg-it—appears-tﬁst-the-eppesing-party-is-aat-gsing-to
eemply-vith-the-award.--Thereferey-thea-axbendad-poried-for-eonfivmation
will-permpit-the-parties-be-utbtitise-the-axpeditious-enforcement-prosedures
previded-ovon-though-the-refusal -te-semply-with-the-avard-oeeurs-1ong
after-the-avard-vas-nader--The-presans-90-day-1imis - Ler-attacking-the
awaré-by-a-petstiea-te-vaeate,-naasfy-aé-earreet-sheulﬂ-be-rctaiﬁea,--mhs
pertiep-are-antitled-te-knov-prompbly-whother-gr-net-the-avard-is-to-he
attaekedr-aai-tha-sharter-‘iina-linit-with!m-whieh_—a-pm,v-lay-nttaak-the
averd-wiltl-place-the-burden-eof-taking~aetion-upen-the-persen-elaiming
the-avard-is-defeebiver ]

2. It should be made clear that an award becomes part of the contract

between the parties and may be enforced as such even though it is not
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confirmed and a judgment is not entered in conformity with it. The
present (alifornis statute does not indicate the legal status of an
unconfirmed award., Although no California case has specifically so held,
there have been indications in some cases that an unconfirmed award
probably would be enforced as a contract between the perties. If uncon-
firmed awvards became void upon expiration of the time for confirmation,
the parties would be forced to initiate judicial proceedings to confirm
every award mede. Thus z great deal of uamecessary and undesired litige-
tion would be genersted. Therefore, any doubt concerning the validity
of unconfirmed awards should be eliminated by specific langusge in the
arbltration statute stating that unconfirmed awards are enforceable as
contracts.

3. The arbitration statute should set forth the pleading procedure
to be followed when a petition to confirm, [medify] correct or vacate an
avard is opposed., The present law does not indicate vhat [precsdure-is

te-ba-fallewsd] pleading is sppropriste in such cases, and as a result

the parties to these proceedings cennct determine whether an opposing
Pleading is necessary or permitted [y-and-earnes-detewmine] or what
form of opposing pleading to use. A person opposing a petition to confirm,
[medify} correct or vacate an award should be required to file a respanse
setting forth his contentioné and requesting any relief he believes that
he 1e entitled to receive, |

L., The arbitration statute should require the presentation of all
iasues relating to the validity of an award to the court at the same time
in a proceeding that results in either the confirmation of the award {as

made or as [medified] corrected by the court) or the vacation of the award.
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Any time a petition to confirm, [{medify] correct or vacate an award is
contested, the court is called upon to determine the validity of the award.
(I2] When it makes such a determination, it should finally settle the
status of the award sc that it will be unnecessary for the parties to
return to the court at & iater time for ancther determinmation of the
status of the award.

5« If the cowrt vacates an award, it should have the power to order
& rehearing by arbitrators; but unless the parties ctherwise agree, the
rehearing should be conducted by differemt arbitrators, for the original
arbitrators may be unduly disposed to decide the matter in the same manher
that it was decided at the first hearing. The present statute grants the
court the power to order a rehearing, but only if the time originally fixed
in the arbitretion agreement for the arbitrators' decision has not expired.

This limitation precludes a rehearing in a great many cases. [Phe-wehoar-

iRg-presedure-can-beo-nere-affeebively-ubilised i2-the-bime-within-whiak

she~awvard-is-to-bo-nade-under-the-arbitrasien] The statute should be

revised to permit the award on rehearing to be made within the same perlod

of time as that specified in the agreement [%s] computed from the date

of the order for rehearing [and-net-frem-the-date-ef-the-orighnal-agreement].
6. A written award made pursuant to an oral arbitration agreement

should be subject to confirmation [ew-abbaeh] , correction or vacation

under the arbitration statute, At present, ora.lr artitration agreements
are not specificslly enforceable, but an award made pursuant to such an
agreement is enforceable as a contract. There is, however, no provision

in the arbitration statute for enforcing or attacking an award made pursuant

to {eueh] an oral agreement [undev-the-srbitratien-statuee]. The Commission
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does not recommend a change in the poliey of refusing specific enforcement
of oral arbitration agreements. But there is no reeson tc deny the parties
t0 such an agreement the right to utilize the summary procedures available

under the arvitration stabtute after [am] a written award has been made.

Judicial Proceedings Generally

l. For the purpose of judicial proceedings arising out of an

arbitration agreement, California courts should [be-givea] have personal

jurisdiction over & person [pawties] who [have] enters [ed]} into such en
agreement{s] in this State proviaing for arbitration in Californie whether
or not such [parties] person can be found within the State when judicial
rellef i1s sought. At the present time, an arbitrstion agreement entered
into in California [wsuaiiy] probebly camnot be enforced here ageinst an
out-of-state party unless personal jurisdiction can be obteined. The
Commission therefore recommends that the making of an agreement in this
State which provides for arbitration in this State be deemed a consent to
Californiats Juriadiction for pwposes of [enfereement-ef] judicial
proceedings relating to the arbitration agreement. A similar provision

1z contalned in the Uniform Arbitration Act and the laws of some other
gtates.,

2. The venue provisions of the present arbitration statute, which

are scattered throughout the title on arbitration, should be elarified and
lgathereél brought together. [in-eme-ehapber-ef-the-title-an-arbitratieny
The-venue-provisiona-eof-{he-prasent-arbitraticn~statute-are~-senttered
throughout-the-bitle~en-arbitrabiony] They [are-ireempiebe-in-that-they

de-net] should also be revieed to permit Californis courts to confirm an
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awerd even if portions of the arbitration proceeding were conducted in
several counties or ocutside the State, The benefits of the arbitration J
statute should not be denied to the parties to an arbitration agreememt
merely because circumstances require that evidence be received in more
than one locality or that the controversy be submitted to persons not
all of whom are within the State,

3. The appeal provisicns of the arbitration statute should also be
clarified. The present statute does not provide for an appeal from an

order made prior to the arbitration hearing. But the cases hold that an

order dismisping & petition to compel arbitration is appealable and an

order granting a petition to émpel erbitration is not appealable. These

decisions should be codified. [seo-tkat-the-appeal-previsicns-ef-the
arbitration-statute-eomploteiy-eover-the-natter-of-appeats-in-arbitration

procecdingsvy ]

Elimination of Obsolete Provisions

There are certain provisions in the codes that are inconsistent

with the provisions of the title on arbitretion as proposed(sj:

Section 1053 of the Code of Civil Procedure provides in part that
when there are three arbitrators all must meet but two of them may perform
any act that all of them might perform. Ae the prcposed title on
arbltration conteins provisions determining the circumstances under
which arbitration may proceed in the absence of scme of the arbitrators,
the reference in Section 1053 to arbitrators should be deleted.

Civil Code Section 1730 (Section 10 of the Uniform Sales Act) states

that a contract to sell at a valustion is avoided if the valustion fails
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without fault of either party. As there is no reason for such an agree-
ment to fail if the parties can proceed under the title on arbitrationm,
this section should be amended to indicate that it is inapplicable to
those capes covered by the arbitration statute.

Subdivision 3 of Civil Code Section 3390 states that an agreement
to submit a dispute to arbitration is not specificaliy enforceable. As
the arbitration statute provides a procedure for specifically enforcing

[suek-sn] a written arbitration agreement, this subdivisica should be

[dedeted-Fren-sho-seabieny] revised so that it applies only to oral agree-

ments.

The Cormission’s recommendation would be effectusted by the

enactment of the following measure:
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An act to repeal Title ¢ (commencing with Section 1280) of

Part 3 of the Code of Civil Procedure, to add Title 9
(commencing with Section 1280} to Part 3 of the Code of

Civil Procedure, to amend Section 1053 of the Code of

Civil Procedure and to damend Sections 1730 and 3390

of the Civil Code, relating to arbitration,

The people of the State of California do enact as follows:

SECTION 1. Title 9 {commencing with Section 1280} of

Part 3 of the Code of Civil Procedure is repealed.,

SEC., 2, Title 9 (commencing with Section 1280) is added

to Part 3 of the Code of Civil Procedure, to read:

Title 9
ARBITRATION

Chapter 1
GENERAL PROVISIONS

1280. As used in this title:

(a) "Agreement™ includes [5] but is not limited to [3]
agreements providing for valuations, appraisals and similar
proceedings and agreements between employers and employees or

between their respective representatives.



(o) ™Award" includes but is not limited to an award made

pursuant to an agreement not in writing.

(c} "Controversy" [ireludes] means any question arising
between the parties to an agreement whether such question is
one of law or of fact or both.

(d) “Neutral arbitrator®” means an arbitrator who is (1)
selected jointly by the parties to an agreement to arbitrate
or by their representatives or {2) appointed by the court
when the parties or their representatives [Jjeimtldy] fail to

{de-se+] select an arbitrator who was to be selected jointly

by them,
(e} "Written agreement® shall be deemed to include a

written agreement which has been extended or renewed by an

oral or implied agreement.

1280.2. Whenever reference is made in this title to

any portion of the title or of any other law of this State,

the reference appiies to all amendments and additions thereto

now or hereafter made.

Chapter 2
ENFORCEMENT OF ARBITRATION AGREEMENTS

(3280+2+] 1281. A written agreement to submit to
arbitration an existing controversy or a controversy thereafter
arising between the parties is valid, enforceable and irrevocable,
save upon such grounds as exist for the revocation of any

contract.



1281.2. On petition of & party alleging the existence of
a written agreement to arbitrate a controversy and that a
party thereto refuses to arbitrate such controversy, the court

shall order the parties to arbitrate the [avbiteatien-ef-gush]

controversy if it determines that an agreement to arbitrate
{sueh] the controversy exists, unless it determines that:

{a) The right to [arbitrase] compel arbitration has
been waived by the petitioner; or

{(b) Grounds exist for the revocation of the agreement.

If the court determines that a[mn] written agreement to
arbitrate a controversy exists, an order to arbitrate such
controversy may not be refused on the ground that the [masser

#n-issue | petitioner's contentions lack([s] substantive merit,

If the court determines that there are other issues[j;]

between the parties which are not subject to arbitration(s]

and which [$hat] are the subject of a pending action or special
proceeding between the parties and that a determination of such
issues may make the arbitration unnecessary, the court may

[ erder-arbitration-but-stay ] delay its order to arbitrate

until [swek] the determination of such other issues or until

such earlier time as the court specifies.

[3281+3-} 1281.4, If a court of competent jurisdiction,
whether in this State or not, has ordered arbitration of a
controversy which is an issue involved in an action or pro=-
ceeding pending before a court of this State, the court [e£

thig-State] in which such action or proceeding is pending
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shall, upon motion of a party, stay such action or proceeding
until an arbitration is had in accordance with the order [fer

arbitrasien] to arbitrate or until such earlier time as the

court specifies.
If an application has been made to a court of competent
Jurisdiction, whether in this State or not, for an order

{eempeliing-arbisrabion-of ] to arbitrate a controversy which

is an issue involved in an action or proceeding pending before
a court of this State and such application is undetermined, the
court [ef-this-8tase] in which such action or proceeding is
pending shall, upon motion of a party, stay such action or
proceeding until the application for an order [eempeiling

arbitratien] to arbitrate is determined and, if arbitration of

such controversy is ordered, until an arbitration is had in

accordance with the order [fer-avbitrastiern] to arbitrate or

until such earlier time as the court specifies.
If the issue which is the controversy subject to arbi-
tration is severable, the stay may be with respect to that

issue only.

[3283+4-] 1281.6. If the arbitration agreement provides
or the parties otherwise agree upon a method of appointing an
arbitrator, such method shall be followed. In the absence
thereof; or if the agreed method fails or for any reason
cannot be followed, or when an arbitrator appointed fails to
act and his successor has not been appointed, the court, on

petition of a party, shall appoint [ere-er-mere] the arbitrator[s].
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When a petition is made to the court to appoint a neutral
arbitrator, the court shall nominate five persons from lists
of persons supplied jointly by the parties or obtained from
a governmental agency or private disinterested association
concerned with arbitration. The parties may within five days
of receipt of notice of such nominees from the court jointly
select the arbitrator whether or not such arbitrator is among
the nominees. If the parties fail to select an arbitrator
within the five-day periocd, the court shall appoint the

arbitrator from the nominees.

Chapter 3
CONDUCT OF ARBITRATION PROCEEDINGS

1282, Unless the parties otherwise agree:

(a) The arbitration shall be by a single neutral
arbitrator.

{b) ([Bxeepb~ns-otherwise-provided-in-subdivisicn-{ed-of
Sestien-1282+35;] If there is more than one arbitrator, the
powers and duties of the arbitrators, other than the powers
and duties of a neutral arbitrator, may be exercised by a
majority of them if reasonable notice of all proceedings has
been given to all arbitrators.

(¢} If there is more than one neutral arbitrator{s]:

(1) The powers and duties of a neutral arbitrator [urder
Seebions~1282+85~1283,;-1283.2~a0d-2283-8;-cubdivisions-{at-and
{b}-ef-Sestion-128R«2-and-subdivicion-{d}~-ef-Saebion~1284+2]
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may be exercised by a majority of the neutral arbitrators,
{ers]

(2) By unanimous agreement of the neutral arbitrators,
such powers and duties may be delegated to one of their

number(+] but the power to make or correct the award may not

be so delegated.

(d) If there is no neutral arbitrator, the powers and
duties of a neutral arbitrator may be exercised by a majority

of the arbitrators.

1282.2. Unless the parties otherwise agree:

(a) The neutral arbitrator shall appoint a time and place
for the hearing and cause notice thereof [te-the-parties-gad-te
the-othep-arbissaters ] to be served personally or by registered

or certified mail on the parties and the other arbitrators fiot

less than seven days before the hearing. Appearance at the

hearing waives the right to notice.

(b} The neutral arbitrator may adjourn the hearing from
time to time &s necessary. On request of a party for good
cause, or upen his own determination; the neutral arbitrator may
postpone the hearing to a time not later than the date fixed by
the agreement for making the award; or to a later date if the
parties consent thereto.

{£¢8}+] {c¢] The neutral arbitrator shall preside at the
hearing; shall rule on the admissicon and exclusion of evidence
and on questions of hearing procedure and shall exercise all

powers relating to the conduct of the hearing.
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[{e3] (d] The parties are entitled to be heard, to
present evidence and to cross-examine witnesses appearing
at the hearing, but rules of evidence and rules of judicial
procedure need not be observed. On request of any party, the
testimony of witnesses shall be given under oath.

[£8}] (e) If [an-erder-te-arbitrate-has-been-made-pursuant

te-5eabien-1281;] a court has ordered arbitration of the contro-

versy, the arbitrators may hear and determine the controversy
upon the evidence produced notwithstanding the failure of a
party duly notified to appear.

[{e}] {f} 1If an arbitrator for any reason fails to act,
the hearing shall continue but only the remaining neutral
arbitrator or neutral arbitrators may make the award,

[££+] (g) If a neutral arbitrator intends to base an
award upon information [relasing-te-she-eentreversy-ether
than-tkat ] not obtained at the hearing, he shall disclose
such information to all parties to the arbitration and give

the parties an opportunity to meet it.

1282.6. A party has the right to be represented by an
attorney at any proceeding or hearing under this title. [and]
A waiver of this right may be revoked: but if a party revockes
[Ris] such waiver [ef-his-pighb-te-be-represented-by-an
as%epaey]; the other party is entitled to a reasonable

continuance for the purpose of procuring an attorney.




1282.8. Upon application of a party or upon his own
determination, the neutral arbitrator may issue subpenas for
the attendance of witnesses and subpenas duces tecum for the
production of books; records, documents and other evidence,
Subpenas shall be served and enforced in accordance with
Chapter 2 (commencing with Section 1985) of Title 3 of Part 4

of this code.
1283, The neutral arbitrator may administer ocaths.

1283.2. On application of a party [ard-fep-use-as
evidence-and-not-fop-diseaverys | the neutral arbitrator may
order the deposition of a witness who cannot be subpenaed or

is unable to attend the hearing to be taken for use as

evidence and not for discovery. The deposition shall be

taken in the manner prescribed by law for the taking of
depositions in civil actions. If the neutral arbitrator orders
the taking of the deposition of a witness who resides outside
the State, the party who applied for the taking cf thes depo-
sition shall obtain a commission therefor from the superior
court in accordance with Sections 2024 to 2028, inclusive,

of thigs coede.

1253.4. Except for the parties and their ag=nts, officers
and employees, all witnesses appearing pursuant to subpena are
entitled to receive fees and mileage in the same amount and
uncder the same circumstances as prescribed by law for witnesseo

in civil actions in the superior court. The fee and mileas~
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of a witness subpenaed upon the application of a party shall
be paid by [she] such party [at-whese-request-sthe-witness-is
subpenaed]. The fee and mileage of a witness subpenaed solely
upon the determination of the neutral arbitrator shall be

paid {fey] in the manner provided for the payment of the

neutrsl arbitratort!s expenses.,

1283.6. The award shall be in writing and signed by the

arbitrators concurring therein, It shall include a determination

of all the gquestions submitted to the arbitrators the decision

of which is necessary [te-the-award-mades] in order to determine

the controversv.,

1283.8, The neutral arbitrator shall serve a signed
copy of the award on each party personally or by registered

or certified mail or as provided in the agreement.

1284. The award shall be made within the time fixed
therefor by the agreement or, if not so fixed; within such
time as the court orders on petition of a party. The parties
may extend the time either before or after the expiration
thereof., A party waives the objection that an award was not
made within the time required unless he gives the arbitrators
written notice of his objection prior to the service of a

signed copy of the award on him.

1284.2. [4a}] The arbitrators, upon written application

of a party, may [medify-er] correct the award upon any of the
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grounds set forth in subdivisions (a) and {c) of Section
1285.8 not later than 30 days after service of a signed copy
of the award on the applicant.

[{b+] Application for such [medifieasisem-or] correction
shall be made not later than 10 days after service of a
signed copy of the award on the applicant. Upon or before
making such application, the applicant shall deliver or mail
a copy of the application to all of the other parties to
the arbitration.

[£{e}3] Any party to the arbitration may make written
objection to such application. The objection shall be made
not later than 10 days after the application is delivered or
mailed to the objector. Upon or before making such objection,
the objector shall deliver or mail a copy of the objection
to the applicant and all the other parties to the arbitration.

{{43] The arbitrators shall either deny the application
or [medify-er] correct the award. The denial of the appli-
cation or the [medifiecatiem-er ] correction of the award shall
be in writing and signed by the arbitrators concurring therein;
and the neutral arbitrator shall serve a signed copy of such
denial or [wedifisatien-er]| correction on each party personally
or by registered or certified mail or as provided in the

agreement. If no denial of the application or [medifiestien

er ] correction of the award is served within the 30-day period
provided in [subdivisien-{a}-ef] this section, the application

for [medifiecabisn~er] correction shall be deemed denied on the
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last day thereof. [ef-the-30-day-periedry]

1284 .4 . Unless [ethemwice-agreed-te-by] the parties

otherwise agree, each party shall pay his pro rata share of

the expenses and fees of the neutral arbitrator, together
with other expenses incurred in the conduct of the arbitration,
not including counsel fees or witness fees or other expenses

incurred by [the-parsties] a party for his own benefit.
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CHAPTER &4
ENPORCEMENT OF THE AWARD
Article 1

Confirmation, Correction or Vacation of the Award

1285, Any party to an arbitretion proceeding in which an awerd
has been made may petition the court to confirm, correct or vacate the
avard. The petition shall name as respondents all partiee to the
arbitration proceeding and may name es respondents any other persons
bound by the arbitration award.

1285.2. A response to a petition under this chapter may request
the court to dismiss the petition or to confimm, correct or vacate
the award.

1285.4, Unless & copy thereof has previously been filed in the
proceeding, a petition or response under this chapter shell:

{2) Allege the substance of or have atteched a copy of the
agresmant to é._rbitmte unlegs the existence of such an agreement is
denied.

(b) 8et forth the nemes of the arbitrators.

(¢} Incorperate or have attached a copy of the award and the written
opinion of the arbitrators, if any.

1285.6. If & petition or response under this chapter is duly served
and filed, the court shall confirm the award as made uniess in accordance
with this chapter it corrects the award and confirms it as corrected

or vacates the award or dismisses the proceeding.




1285.8. If a petition or response requesting that an awvard be
corrected is duly served and filed, the court shall correct the award
end confirm it as corrected if the court determjines that:

{a) There was an evident miscalculation of figures or an evident
mistake in the description of any peréon, thing or property referred to
in the award; "

(b} The arbitrators have swarded upon & matter nct submitted to
them and the award may be corrected without affecting the merits of the
decision upon the controversy submitted; or

(¢) The eward is imperfect in a matter of form, not affecting the
merits of the controversy.

1286. If a petition or response requesting that an award be
vacated is duly served and filed, the court shall vacste the award if
the couri daterminas that: |

(s) The award was procured by corruption, fraud or other undue means;

(b) There was corruption in any of the arbitrators;

(e} The rights of the party requesting that the award be vacated
vers substantially prejudiced by misconduct of a neutral arbitrator;

(d) The arbitrators exceeded their powers, but instead of
vacating the award on this ground the court shall correct and confirm
the award as corrected if it can do so without affecting the merits of
the decision upon the controversy submitted; or .

- {#) The rights of the party reqhesung that the award be vacated
vere substantially ﬁre.juﬁiced by ther refusal of the arbitrators to
postpone the hearing upoﬁ'-sufficiant ceuse being shown therefor or by

the refusal of the arbitrators to hear evidence material to the
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controversy or by other conduct of the arbitratoras contrary to the
provisions of this title.

1286.2. If the award is vacated, the court msy oxrder a rehearing
before new arbitrators. If the sward is vacated on the grounds set
forth in subdivision (d) or (e) of Section 1286, the court with the
consent of the parties may order & rehearing before the origipal
erbitrators.

If the arbitration agreement requires that the awerd be made
within s specified period of time, the rehearing may be held and the
awvard made within an equal period of time beginning with the date of
the order for rehearing unless the court determines thet the purpose
of the time 1imit agreed upon by the parties will be frustrated by the
application of this provision.

1288.4. The court shall dismiss a petition under this chapter as
t0o any person named as a respondent if ‘such person was neither e party
to the arhitration proceedings nor a person bound by the award.

1286.6. The court shall dismiss & proceeding under this chapter
if the provisions of the award are not lawful within the meaning of
Section 1667 of the Civil Code.

1286.8. If en award is confirmed, judgment shall be entered in
conformity therewith. The Judgment so entered hes the same force and
effect as, and is sudject to all the provisions of law relating to,

a judgment in n civil action; and it may be enforced like any cother
Sudgment of the court in which it is entered. |

1287. An asward that has neither been confirmed nor vacated shall
be decmed to be, and has the same force and effect as, a contract
between the parties to the arbitrstion proceeding.
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Article 2

Limitations of Tiwe

1288. A petition requesting that an award be confirmed shall
be served and filed not later than four years after the date of service
of a signed copy of the sward on the petitionmer. A petition requesting
that an mrd be vacated or that an award be corrected shall be perved
and filed not later than 90 days after the date of the serviée of #
signed copy of the award on the petitioner.

1288.2. a response requesting thst an awerd be vaceted or that an
award be corrected shall be served and filed not later than 90 days
after the date of service of a signed copy of the award upon the
respoendent or his representative.

1288.%. The time limits provided in Sections 1288 and 12688.2
may be extended by an sgreement 1_‘nr vriting between the perties.

1288.6, ©Xo petition may be served and filed under this chapter
until at least 10 daye after service of the signed copy of the sward
upon the petitioner.

1288.8. 1If sr application is made to the arbitrators for
correction of the award, a petition may not be served and filed under
this chapter until the determination of that application.

1289. If an appiication is made to the arbitrstors for correction
of the award, the date of the ‘sarvice of the award for the purposes of
Sections 1268 and 1288.2 shall be deemed to be whichever of the
following dates is the earlier:

{a) The date of service upon the petitioner of a signed copy

et




of the correctior of the award or of the denial of the application. '.
(b) The date that such application is deemed to be denied

under Section 128k4.2.

CHAPTER 5
GERERAL PROVISIONS RELATING TO JUDICIAL PROCEEDINGS
Articie 1

Petlitions and Responses

1290. A proceeding under this title in the courts of this State
is commenced by the filing of a petition. Any person nemed as &
respondent in a petition may file & response thereto. The eliegations
of a petition are deemed to be é.dmitted by & respondent duly served
therewi'l;h unless a response ig duly served and filed. The allegations
of a response are deemed controverted.

1260.2. A petitiorn under this title shall be heard in the manner
and upon the notice provided by law for the making and hearing of
motions, except that not less than 10 days notice of the date set for
the hearing on the petition shall be given.

1290.4. {a) A copy of the petition and a written notice of the
time and place of the hearing thereof and eny other pepers upon which
the petition is based shﬂl be served in the manner provided in the
arbitration agreement for the service of such petition end notice.

(b) If the arditration sgreement does not provide the manper in




which such service shall be made and the person upon whom service is to
be made has not previously appeared in the proceeding and bas not
previously been served in accordance with this subdivision:

(1) Service within this State shall be made in the manner
provided by lew for the service of summons in an action.

(2) Service cutside this State shall be msde by mmiling the
copy of the petition and notice and other papers by registered or
certified mail. Personal service is the eguivalent of such service
by mail. Proof of service by mail shell be made by affidavit showing
such mailing together with the return receipt of the United States
Post Office bearing the signeture of the person on whom service was
made. Notwithstarding any other provision of this title, if service
is made in the manner provided in this paragraph, the petition may
not be heard until at least 30 days after the date of such service.

(¢) If the arbitration agreement does not provide the manner
in which such service shall be made and the person on whom service
is to be made has previously appeared in the proceeding or has
previously been served in sccordance with subdivieicn {b) of this
section, service shall be made in the manner provided in Chapter 5
( commencing with Section 1010) of Title 14 of Part 2 of this code,

1290.6. A response shall be served and filed within 10 days
after service of the petition except that if the petition is served
in the manner provided in paragraph (2) of subdivision (b) of
Section 1290{.&, the response shall be served and filed within 30 deys
after service of the petition. The time for serving and filing a

responee may be extended by an agreement in writing between the
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parties or, for good cause, by order of the court.
1200.8., A response shall be served as provided in Chapter 5

( commencing with Section 1010) of Title 1% of Part 2 of this code.
1291. Findings of fact and conclusions of law need not be made

by the court upon the determination of a petition under this title.

Article 2

Venue, Jurisdiction end Costs

1292. Except as otherwise provided in this erticle, any petition
made prior to the commencement of arbitration proceedings shall be
filed in the superior coﬁ.rt in:

(a) The county where the egreement is to be performed or was
entered into.

(b) If the agreement does not specify & county where the agreement
is to be performed and the agreement was not entered into in any county
in this State, the county wheré any party resides or has a place of
business.

{(c} In eny case not covered by subdivision (a) or (b) of this
Section, in any county in this State.

1292.2. Except as otherwise provided in this article, any
petition made after the commencement or completion of arbitration
proceedings shall be filed in the superior court in the county where
the aerbitration is being or has been held, or, if not held exclusi?ely
in eny one county of this State, then Bﬁch petition shall be filed as

provided in Section 1292.




1292.4k. If a controversy referrable to arbitration under an alleged
agreement is involved in an action or proceeding pending in s superior
court, e petition for an order to arbitrate shall dbe filed in such
action or proceeding.

1292.6. After a petition has been filed under Section 1281.2,
1281.6 or 128%, any subsequent petition under those sections involving
the same agreement t¢ arbitrate and the same controversy and the same
parties shall be filed in the same court and heard in and as a part of
the earlier proceeding.

1292.8. After a petition has been filed under Chapter 4 {commencing
with Section 1285) of this title, any subsequent ﬁetition under such
chapter involving the same award and the same parties shell be filed
in the pame court snd heard as a part of the earlier proceedings.

1263. A motion for a stay of an action mede pursuant to Section
1281.4 ghall be made in the court where the action is pending.

1293.2. The making of an agreement in this State providing for
arbitration to be had within this State shall be deemed a consent of
the parties thereto to the jurisdiction of the courts of this State
to enforce such agreement by the making of eny orders provided for in
this title and by entering of judgment on an award under the agreement.
An agreement made in this Stete which does not specify a place for the
arbitration to be held shall be deemed to provide for arbitration
within this Btate.

1293.4. The court shall award costs upon eny judicial proceeding
under this title as provided in Chapter 6 {commencing with Section 1021)

of Title 14 of Part 2 of this code.
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Article 3

Appeals

1294. An appeal may be taken from:
(2) An order dismissing or denying a petition to compel arbitrstion.
(b) An order dismissing a petition under Chapter 4 {commencing
with Section 1285)of this title.
(4) An order confirming an awerd.
(e} Ar order correcting and confirming an award as corrected.
(£) An order vaceting an esward unless a rehearing in arbitration
is ordered. |
(g} A judgment entered pursuant to this title.
1294,2. The appeal shall be taken in the same manner as an

appeal from an order or judgment in a civil action.

SEC. 3. Section 1053 of the Code of Civil Procedure is &gended to

read:
[y-or-three-arbitentorsy )
1053. WVhen there are three referees/all must meet, but two of

them mey do any act which might be done by all.
Fy

SEC. k. Section 1730 of the Civil Code is amended to read:

[ BAZE~AT-A-VAIFATECH~ ]
1730./ txcept as otherwise provided in Title 9 {commencing with

Section 1280) of Part 3 of the Code of Civil Procedure:

{1} Where there is & contract to sell or a sale of goods at a
price or on terms to be fixed by a third person, and such third person,

without fault of the seller or the buyer, cannot or does not fix the
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price or terms, the contract or the sale is thereby avoided; but if the
goods or any part thereof have been delivered to and appropristed by the
buyer he must pay & reascnable price therefor.

(2) Where such third person ia prevented from fixing the price or
terms by fault of the seiller or the buyer, the party not in fault may
have such remedies against the party in fault as are allowed by Cheplers

4 and 5 of this act.
SEC. 5. Section 3390 of the Civil Code is amended to read:

3390. The following obligations cannot be specificelly enforced:

1. An obligation to render perscnal service;

2, An obligation to emplﬁy another in personel service;

3. An oral agreement to submit a controversy to arbitration;

L. An sgreement to perform an act which the party has not power
lavfully to perform when required to de ao;

5. An agreement to procure the act or consent of the wife of
the contracting party, or of any other third pefson; or

6. An agreement, the terms of which are not sufficiently certain

to make the precise act which iz to be done cleaerly ascertainable.

SEC. 6. This act applies to all contracts whether executed
before or efter the effective date of this act except that Section
1293.2 of the Code of Civil Procedure, as added by this act, does not
apply to any contract executed vefore the effective date of this act
tut Section 1263.2 does apply to any remewal or extension of an

existing contract on or after the effective date of this act.
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