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Memtorarndum No. 96{1960)

Bubject: BStudy No. 36 - Condemmation (baking posseasion and

passage of title)

The Commisgion has finally apﬁroved its recommendation on taking
possession snd passage of title in eminent domain proceedings. We are
now preparing the recomsendation for printing.' Revertheless, in view of
the receipt of a letter concerning this recommendation from the Department
of Justice, the staff presents several matters to the Commission for its
consideration., A copy of the letter from the Department of Justice (Walter
S. Rountree, Assistant Attorney General) is attached, Also attached 1s a
capy of the final recommendation.

Almost every point ralsed in the attached letter has already been
consldered by the Commission. In most cases the revisions incorporated
in the final recommendation eliminate the defects pointed out in the
letter. 1In cother cases, after considerable discussion the Commission has
declided not to change the provision in its tenmtative recommendation and it
is not proposed that these matters be discussed again. There are,
however, three camments of the Department of Justice that should be
considered at this time,

Section 1249.1 of the final recommendation (page 22).

Section 1249.1 reads as follows:

All improvements pertaining to the reelty that are on the

property on the date of the service of summons and vhich affect
its value shall be considered in the assessment of compensation,
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demages and special benefits unless they are removed or
destroyed before the earilest of the foliowlng dates:

(a) The date the title to the property 1s teken by
the plaintiff.

(b} The date the possession of the property is taken
by the plaintiff.

{c) The date the pleintiff is authorized o take
possession of the property under an crder
authorizing the plaintiff to do so.

No improvements put upom the property subsequent to the
date of the service of summons shall be included in the
sasessment of conpensation, damages, or speclal benefits,

The Department of Justice has comentcd upon this section as follows:

We approve of thie section but wish to ralse the question,
service of sumons on vhom? We realize that this portion was
taken from Section 1249, but we are unsble to £ind any
Judicial enswer to the guestion. It could be interpreted
to mean service of summons on all parties having an interest
in the property, which 1s coften a much later date than
gervice on the record owner. We would reccammend that the
languege be changed to indicate service of sumnons on the
record owner and those in possession or entitled to
possession on the date of the filing of the Lis Pendens
in the action. This would appear to protect those most
vitally interested in the guestion of which improvemenis
are to be assessed for compensation or damages.

It is true, that Secticn 1249.1 is somewhat ambiguous. However, it
is not easy to take care of this problem without creating others of a
more serious nature. If the language suggested by the Department of
Justice were used, the condemner would be required to serve sumasons on
all occupants of the property, whether oxr not they owned interests in it.
If the reference to the occupants were deleted from the suggested language
and only service on the record owner were required, an oceupant under an
unrecorded lease whu has the right to construct and remove (and be
compensated for) fixtures could de deprived of compensation for such

fixtures despite the fact that summons is served upon him after the
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fixtures are installed. Mareover,'to require a condemner to serve summons
on all perscns “"entitled to possession” whether or not the interesta of
guch persons are recorded (as suggested by the Departmsnt of Justice)
would impose an extreme hardship on condemning agenciles.

As pointed out in the letter, this provision has ceused no great
problem in the existing lew, No litigation has arisen over its meaning.
The staff believes that, if a question arises, the courts will take s
"common~-sense” approach and will deny compensation for improvements 1f
the person constructing the improvement has been served. Jf the couris
place an unreasonable interpretation upon the language, the language oan
then he revised in the light of the problems that are then apparent.
Therefore, the staff does not recommend any change in the language approved

by the Commissicn,

Section 1255a(l) of the final recommendation (page 28).

Subdivision (%) of Section 1255a providee that in event of abandonment
the court shall make such provigsion as shall be just "for the payment of
damages arising out of the plaintiff's taking and use of the property,
including damamges for any loss or impairmment of value the land and
improvements may have suffered after the date the plaintiff was authorized
to take possession of the property under the order authorizing the plaintiff
to do so."

The Department of Justice comments:

We alsc note that if abendonment is allowed after possession,
damages for the taking end use of the property, in addition to

costs, shall be sllowed. We concur in this theory, but recommend

that the dameges be limited to specifically enumerated items.
For example, does the Commlssion beliave loss of business shouid
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be compensated for during the period of posaession? We feel

that this section could easily be interpreted to allow such

recovery.

The staff reccmmends thet no change be made in Section 1255af{h). The
defendant should be entitled to recover all "damages arising out of the
plaintiff's taking and use of the property.” HNo artificlal limits should
be inciuded in the statute ihat will prevent the defendant from being
restored to the same position in which he would have been had the

condemnaticn proceeding not taken place.

Section 1255b(2)(c) of the final recommendation (page 29).

The Department of Justice points out that deposit of money in court
after entry of judgment etops the accruing of interest whether or not
possession is taken. Accordingly, Section 1255b{2) should be amended
a8 follows:

(2) The compensation and damages awarded in a condemnation
rroceeding shall cease to draw interest on the earliest of the
foliowing daten:

{e) As to any amount deposited pursuant to Sectlon 1243.5,
the date that such emount i1s withdrewn by the person entitled

thereto.
(b) As to eny amount deposited pursuant to Section 2254 or de-

osited into court after emtry of judgment, the date of such deposit.
{c] As Tu any emount paid to the person entitled thereto,
the date of such payment.

The addition to the epecific reference to Section 1254 (possession
pending appeal} will make paragraph (b) apply not only to possession
pending eppeal cases but alasc to cases where possession is not taken
but the amount of the judgment is deposited in court.

The Department of Justice recommended & somewhat different revisicn
to accomplish the above objective. (See item 8, page 7 of attached
Department of Justice letter.)
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Qther matters

The Department of Justice letter contains many other comments and
Euggestioﬁs concerning the Commigeion's tentative recommendation. As
previously indicated, most of these have been considered and acted upon
by the Commission, Nevertheless, it is suggested that, 1f %ime permits,
you read the attached letter from the Department of Justice. It is not
the purpose of this memorendum to foreclose any Commissioner from

bringing up for consideration any other suggestion made in the Department

of Justice letter,
Regpectfully submitted,

John H. DeMoully
Executive Szcratary
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RECOMMENDATION OF THE CALIFCRNIA LAW REVISICON COMMISSION
relating to
Taking Possession and Passage of Title

in Eminent Domain Proceedings

Some of the principal problems in the field of eminent domain are those
involved in determining when possessicn of or tlitle to the condemned property
should pass to the condemner., Related prcblems involve the determination of
the time vhen the condemnee loses the right to place improvements on the
property for which he may be compensated, when the risk of loss of the
lmprovements shifts to the condemner, when interest on the award should
ccmmence and abate and when taxes should be prorated.

After studying these matters, the Law Revision Commission has concluded
that in many instances the existing law is unfair either to condemnees or
to condemning agenclies or to both, In other instances, the law is uncertain
or difficult to ascertain. To remedy these defects, the Commission recommends

the following revisions in the lsaw.,

Tmnediate Possession

Among the most Importamt questioms in this area of eminent domain law are
those involving the respective rights of the parties in immediate possession

cases, The Constitution of this State, in Section 14 of Article I, grants

certein specified public ageancles the right to take possession of property sought

to be condemned lmmedietely upon commencement of eminent domain proceedings

or any time thereafter if the condemmnation is for right of way or reservoir

wl=




2
FE

— =

purposes. -The Constitution requires the condemning agency to deposit a
sunt of mcney, in en etiount determined by the court, sufficient to secure
to the owner payment of the compensation he is entitled to receive for
the teking "as socn as the seme cen be escertained sccording %o law.”

The statutes implementing the constitutional provision provide
that, at leest three days prior to the taking of possession, the
condemner must either personslly serve on or mail to the owners and
occupants of the property a ncotice that possession is to be taken.

The names and addresses of the owners may be ascertained from the
latest secured assessment roll of the county in which the property is
located. If the condemhstion is for highwey purposes, the condemnee
may withdraw T5 per cent of the deposit.

The Commission hes concluded thet the law relating to the taking
of 1mnediate possession needs to be revised to protect more adequately
the rights of persons whose property is taken. Accordingly, the
Comnisgion makes the following reccmmendations,

l, Order of immediate possession. There are now no statutes

specifying the procedure to be followed 1n obtaining an order of
immediete possession, but in practice the order of immediate possession
is issued upon ex parte application by the condemmer. The Commiseion
belleves that this procedure does not need to be changed, but it should
be explicitly set forth in the statutes. Therefore, the Commission
recomnends the enactment of statutes providing that the condemmer, after
issuance of aummone, may apply to the court, ex parte, for an order

authorizing immediate possession. Bowever, the statutes shouwld indicete
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that the brder is not to be grented routinely; the court should not
issue the order unless it determines that the plaintiff is entitled to
take the property by eminent domain and is entitled to obtain immediate
posseseion of the property under the Constitution,

2. Notice of order to owners and occupants. At the present time,

both the ownera of the property being taken and the occupants must be
notified that possession is to be taken., But the condemner is per-
mitted to give this notice as little as three days before possession
i1s actunlly taken. The notice may be given either by personal service
or by certified mail, If the mail is delayed or if there is an
intervening weekend or holiday, an owner or occupant may be deprived
of possession without any advance notice. Mcoreover, under existing
law, the condemner is permitted to determine the names and addresses
of the owners of the property from the latest secured assessment roll
in the county in which the property is located, If the property was
sold to a new owner after the tax lien date {thefirst Monday in March)
preceding the commencement of the condemnetion proceeding, the actusl
owner of the property might be sent no notice at all, for his name
would not be on the "latest secured assessment roll."

The Commigsion believes that the present law does not provide
assurance that reasonable efforts will be made to notify an owner or
occupant in sufficient time to enable him to prepare to vacate the

property or to seek relief against the teking,




Accordingly, the Commission reccmmends that the condemner should not
be able to take possession of the property unless the record owners and
the occupants of the property are notified thereof at least 20 days prior
to the date possession is to be taken. But the court should have the
power to shorten the required notification time if emergencies arise.

If the person to be served has not been served with summons and has not
appeared, notice should be given by personal service of a copy of the
order authorizing immediate possession or, if personal service cannot

be made, by mailing a copy of the order to the last known address of

the person to be served. Service of the order should be made on the
persons revealed by the records to be the owners of the property,

whether or not their names appear on the "latest secured assessment rolli.”

3, Delay in effective date of order. Within the 20-day period after

notice is given, the owner or an cccupant of the property to be taken
should be eble to apply to the court for an order deleying the effective
date of immediate possession in order to prevent unnecessary hardship.
There iz no provision in existing law granting s copdemnee this right.

L, Withdrawel of depoeit. Although the Constitution requires the

condemner to make a deposit and gives the condemnee the right to challienge

the amount deposited, the right is of little practical value because, unless the
property is taken for highwsy purposes, there is no right to withdraw any

of the deposit. If the property is taken for highway purpoees, the con-

demnee is permitted to withdraw only 75 per cent of the deposit, but this often
leaves nothing for the owner after liepmholders are paid. Thus, in meny cases,
the condemnee must vacate the property, locate new property to replace that

taken and move to the nevw location at a time when there is little or no money

-l




~ =

'
et

aveilable from the condemnation. To remedy this situation the Commissicn
recommends that the condemnee be authorized to withdraw the entire deposit
that hes- been msde by the condemner. This will make the money deposited
evallable to the condesmee et the time thel he moct needs it. There

may in some cases be & danger that the amount ultimately swarded the
condemnee will be less than the amount deposited and withdrawn, and the
condemner may have difficulty in recovering beck the difference. For this
reason, the court should have the power in appropriate cases to reguire
the filing of an undertaking to secure the condemmer againet loss.

2. Vacating the order of immediate possession. There is no provision

in the existing lew that permits the condemnee to contest the right of the
condemner to teke the property prior to the time possession is taken.
Legally, the condemnee has the right to raise the guestion whether the
condemnation is for a public use in every condemnstion proceeding. The
question of the necessity for the taking of the particular property
involved may be raised by a condemnee under certain limited circumstences.
But the right to reise these questions mey be a2 meaningless right 1f, at
the time the questions are ralsed, the condemner has already democlished
all improvements on the property, denuded the site of all vegetation,
constructed pipes, flumes and conduits and inundated the property with
water. The Commission recommends, therefore, that the owner or the
oceupant of the property to be taken be given the right to contest the
condemner's right to take the property by eminent domain or his right to
obtain immedlate possession of the property, or both, by a motion to

vacate the order for immediate possession made prior to the time possession
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is taken. An order vacating or refusing to vacate an order of immediate
possession should be appealable. An appeal should not automatically
stay proceedings under the order of immediate possessicn, but either
the trial or appellate court should have the right to stay proceedings,

until the appeal iz decided.

Possession Pending Appeal

Under existing law, any condemner is permitted to take possession of
the property to be condemned after entry of judgment even though an appeal
is pending. However, it bhas been held that the condemmer waives his right
of appeal by taking possession of the property. This rule seems unfair to
the condemmer: if the condemner takes possession, 1t will have to pay the
award even though it is based upon an error by the trial court, but if it
chooses to attack the award by appeal, a needed public improvement may be
delayed for & pericd of years or even have to be abandoned if rising costs
exceed the smount aveilable for the constructicn of the improvement.

The Ccmmission recommends that the statutes permitting the condemner
to take possessicn pending appeal be revised to provide that the condemner

does not walve its right of appeal by the taking of possession.

Pagsage of Title

Related to the guestion of possession 18 the question of title. At
the present time, if immediate possession is not taken, title passes upon
the recording of the finasl order of condemmaticn. However, if possession
is taken prior to that time under an order of immediate possession, title
pasges to the condemner upon withdrawal of the deposit by the condemmee.
There is no similar provision for the passage of title when possession is

taken after judgment but pending appesl under Section 1254. To make the
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rules relating to passage of title uniform, the Cammission recommends that
+itle should pass in all condemnation proceedings upon the recording of

the final order of condemnation.

Compensation for Improvements

The present law relating to compensation for improvements on condemned
property is uncertain. First, while Section 1249 of the Code of Civil
Procedure provides that the condemnee is not entitled to compensation for
any improvements placed upon the property after the service of summocns,
there is no explicit provision that the condemnce is entitled to
compencation for Improvements that are on the property at that time.
Second, the first sentence of Section 1249 is open to the interpretation
that the value of the real property as enhanced by its improvements is
fixed as of the date summons ie issued, even though the improvements are
destroyed prior to the time the property is actually taken.

The Commission recommends that legislation be enacted providing that
the condemnee 1s entitled to compensation for the improvements on the
property on the dete of service of summons unless they are removed or
destroyed prior to the date the condemner takes title to or possession
of the property.

Property Taxes

Property taxes are prorated from the date the condemmer either takes
title tc or takes possession of the property if the ccnﬁemner is a publie
agency. However, under present law the condemnee loses the benefit of
this proration if he has slready paild the taxes and special assesasments,
for there is no provision for refund by the texing authority or reimburse-

ment by the condemner. To remedy this, the Commission recommende that
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a8 provision for refund be added to the Revenue and Texation Code.

A condemnee should also be entitled to a proration of property
taxes even though the condemner is not a public agency. In
guch cases, the condemner should be required to reimburse
the condemnee for the pro rata share of the taxes that have been paid
and are attributable to the portion of the tax year following the date

the condemner acquires the title to or the possession of the property.

Abandonment by the Condemner

Under existing law, even though the condemner has taken possession
and constructed the contemplated improvement on the property, the con-
demner may abandcon the proceedings at any time until 30 days after final
Judgment and get back the money it deposited. It is true that the
condemnner must compensete the owner for the use of the property and any
damage to 1t., But the land owner who has been forced to give up his
heme or his business and to relocate in ancther area may f£ind that it
is as great a hardship to be forced, in effect, to buy back the origimal
property as it was to be forced to move initially. The deposit may have
been withdrawn and expended in the acquisiticn of a new location; the
good will of the business may have been reestablished in the new location;
or the original property may be so altered that it is no longer useful to
the condemnee.

The Commission recommends that if the condemnee has substantially
changed his position as a result of the condemnstion and cannot be
restored %o his original position, the condemmer should not have the
right to abandon the condemnation. If in other cases the condemnation is

abandoned or ig not completed for any other reason, provisicn should be made
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for compensating the condemnee for the damage he has suffered snd for
any less or injury to his property that may have occurred while the

plaintiff was in possession.

Interest

Interest upon the award in eminent domain cases runs from the date
of entry of judgment unless possession is taken prior to entry of judgment,
in which case interest iz computed from the effective date of the order
for possession. After judgment, interest ceases upon payment of the judg-
ment %o the condemnee or into court for his benefit. Of course, if any
portion of a deposit is withdrawn, interest ceases to accrue on the portion
withdrawn on the date of its withdrawal. These rules are settled, but they
are difficult to £ind because they are scattered through both cases and
statutes.

The Commission recommends the enactment of legislation which would

gather the rules on interest in eminent domein casez into one secticn.

Constitutional Revision

The Commission has concluded that the provisions of Section 14 of
Article I of the State Constitution thet grant the right of immefiate
possession should be revised. These provisions grant the right of
immediate possession only to specified public agencies in right of way and
reservoir cases. As has been shown above, they do not assure the property
cwner thet he will actually receive compensation at the time his property
is taken.

When they were adopted these provisions reversed a long-standing policy of

fhis Staté that property may not be taken unless compensation has first been
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made, which was originally adopted as a part of the présent Constitution
in 1879. Prior to that time, the Constitution had merely required that
the owner of property taken for public use be given just ccmpensation,
and it was held that payment might be made within a reasonable time
after the taking. In 1879, the present Constitution was adopted with
the provision that privete property mey not be tsken or damsged for
public use "without just compensation having first Leen made." 1In

Steinhart v. Superior Courtl the Supreme Court held, in reliance upon

this provision, that a statute authorizing a condemmer to take possession
of property after depositing e sum of money in court was unconstitutional
because there was no provisicn for the payment of any portion of this
money to the owner. The provisions of the Constitution that now authorize
immediate possession without payment to the owner "having first been made”
were adopted to overcome the Steinhart case.

The Commission believes that the policy underlying the Steinhart
decision and the original provisicns of the 1879 Constitution is sound
and the contrary policy of the present provisions of the Constitution is
undesirable. A person's property shouwld not be taken from him unless he
has the right to be paild concurrently for the property, for it is at the
time of the taking that he must meet the expenses of locating end purchasing
property to replace that taken ahd of moving to the new location,

Another defect in the present Constitutiomal provisions is that they
severely limit the agencies by which and the purposes for which immediste
possession may be taken., The right of immedilate possession is of great
value to the publiz, for it permits the immediate construction of needed

public projects. The ILegislature should, therefore, have the power to

1. 137 Cal. 575 {1902).
wl(e
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decide from time to time what agencies are to have the power and for what
purposes the power mey be exercised. It should not be necessary to amend
the Constitution each time a change in the needs of the people of the State
warrants either an extension or contraction of the purposes for which the
right of immediate possession may be exercised.

Therefore, the Commission recommends that an amendment to the
Constitution be proposed to the people of the State of California that
would contain the following provisions:

1. The Constitution should guarantee the owner the right to be
compensated promptly whenever immediate possession of his property is
taken.

2. The Legislature should be given the power to determine what
agencies should have the right to take immedliate possession and the
procedure to be followed in such cases, subject to the constitutional
right of the owner to be promptly compensated. Tt should noi be
necessary to smend the Constitution to alter procedures every time that
it is found that the existing immediate possession procedures are faulty.

3. The phrase "irrespective of any benefits to be proposed by such
corporation” should be stricken from the Constitution. This phrase is
applicable only to private corporations? and precludes such entities, in
condemnaticns for rights of way or reservoirs, from Betting off the benefits
which will result to the condemnee'’s remaining land against the condemnee's

claim for dameges to such land.3 The phrase iz discriminstory in thet it

2. Moran v. Ross, 79 Cal. 549 (1889); People v. McReynolds, 31 Cal.App.2d
219, 223 (1939).

3. Sen Bernardino & Eastern Ry. v. Haven, 9% Cal. 489 (1892); Pacific Coast
Ry. v. Porter, Th Cal. 261 (1887).
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is not applicable to unincorporated condemnershrand mey be unconstitutional
under the equal protection elause of the Federal Constitution.5 The phrase
is uncertaln in meaning, for some courts have held that it merely states a
rule that is applicable to all condemners that “general" benefits mey not
be set off,6 while others have indicated that it refers to "special”

berefits which all other condemners are permitted to set of:t‘.T

Supplementary Legislaticn

The Commission reccmmends that leglslaticn be enacted extending the
right of irmediate possession to all condemners to become effeciive if and
when the Constitution is amended to permit the Legislature to determine
who should have the right of immediete possession and the conditions under
which the right msy be exercised. ‘The right of the condemner to take the T
property is rarely disputed. Bufideséite the fact that the only question
for judicial decision in virtﬂaliy all condemnation actions is the value
of the property, present lhiw permits poesession to be taken prior to
Judgment only when certain public agencies are condemning property for right
of way or reservoir purposes. Because possession cannot be obtained in other

condemnation mctions until Judgment, many vitally needed public improve-

ments are delayed even though there is no real issue in the case of the

4. Moren v. Ross, 79 Cal. 549 {1889).

5. See dissenting opinion of McFarland, J., in Beveridge v. Lewis, 137 e
Cal. 619, 626 (1902); see also concurring opinion of Beatty, C. J.,
in Moran v. Ross, 79 Cal. 549, 552 (1889).

6. Beveridge v. Lewis, 137 Cal. 619, 624 - 626 {1889); cf. People v.
Thompson, 43 Cal.2d 13, 28 (1954) and People v. McReynolds, 31 Cal.
App.2d 219, 223 (1939).

7. Of. Collier v. Merced Irr. Dist., 213 Cal. 554, 571 (1931); People v.
McReynolds, 31 Cal.App.2d 219, 223 {1939).

=12-




public's right to take the property. Many public improvements are
financed by bond issues, and an undue delay in the acguisition of the
property may delay construction to a sufficient extent that the improve-
ment cannot be constructed at all with the funds realized by a particular

bond issue or must be drastically curtailed in scope.

The Commission's recommendation would be effectuated by the enactment

of the following measures:
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An act to amend Sections 1243.5, 1249, 1253, 1254, 1255a and 1255b of,

to renunber and emend Sections 1254.5 and 1254.7 of, and to add

Sections 1243.4 and 1249.1 to, the Code of Civil Procedure, relating

to eminent domain.

The people of the State of California dc enact as follows:

SECTION 1. Section 1243.4 is added to the Code of Civil Procedure,
to read:

1243.4. In any proceeding in eminent domain brought by the State, or
a county, or a municipal corporation, or metropolitan water district,
municipal utility distriet, municipsl water district, drainage, irrigation,

levee, reclamation or water conservation district, or similar public

corporation, the plaintiff mey take immediate possession and use of any right

of way or lands to bte used for reservoir purposes, required for a public
use whether the fee thereof or an easement therefor be sought, in the mapmer

and subject to the conditions preseribed by law.

SEC. 2. BSection 1243.5 of the Code of Civil Procedure is amended to

read:

1243.5. [£23] (1) In any [ease)} proceeding in eminent domain, if

[whiek] the [Ptmtey-a-eountyy-a-munieipal-eorporationy-a-publie-eerperaticny
er-a-diptriet-takos-immedinte-possedsien-ef-1ands~-to-be-used-£fer -Fapervainr

purpeséay-ar-a-right-af-wayy—pursuant-ta-Seetien-lh-ef-Artiele-I-sf-the
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Cenetitution-of-this-Skates ] plaintiff is authorized by law to take

immediate possesgion of the property sought to be condemned, the plaintiff

may, at any time afier the issuence of summons and prior to the entry of

Judgment, apply ex parte to the court for an order determining the probabie

Just compensé.tion which will be made for the taking of the property and any

damage incident thereto. After depoeiting the amount so determined in

accordance with Section 121;;.6, the plaintiff mey at any time prior fo the

entry of judgment, apply ex parte to the court for en order suthorizing it

to take immediate possession of and to use the property sought to be condemned.

(2) If the court determines that the plaintiff is entitled to take the

property by eminent domein erd to take immediete possession thereof, and if

the court determines that the plaintiff has deposited the amount determined

C pursuant to subdivisicn !li of this section, the court shall, by order,

authorize the plaintiff to take immediate possession of and tc use the

property sought to be condemned. The order authorizing immediate possession

shall:

(a) Describe the property end the estate or interest therein sought

to be condemned, which description mey be made by reference to the complaint.

(b) State the purposes of the condemnstion.:

{c} State the amount of the deposit.

(a) sState the date upon which the plaintiff is suthorized to take

possession of the prpperty.

(3) [+he-Stabey-or-sueh-eountyy-munieipal-corporntiony-pubiiec-ecorpora-
Bicny-or-districky-as-the-case-mey-bey-shaiiy] At least (&hwee] 20 days

prior to the time possession is taken, the plaintiff shall {persemaiiy]

serve a copy of the order on [ew-maii-%e] the record owner or owners of the

property [y-&f-knewny] and on the person or persons, if soy, in possepsion of the
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property [y-if-anyy-either-a-copy-of-the-order-of-the-eourt-authorizing-sneh

posgessian-or-a-nosiee-theresf). Service of the order shall be made oy

personal service unless the person on whom service is to be made has

previously appeared in the proceeding or has previously been served with

& copy of the summons and complaint in the manner prescribed by law, in which

case service of the order may be made by mail. If it appears by affidavit

to_the satisfaction of the court that a person ypon whom & copy of the order

suthorizing immediate possession [er-mesiee] is [maided-i$] required to be

personally served under this section resides out of the State, or hes departed

from the State or cannot after due diligence be found within the State, the

court mey order that in lieu of such personal service the plaintiff send a

copy of the order [ehasii-be-genms] by registered or certified masil [andy

if-sens-to-the-ownergs-it-shali-be] addressed to {$hem] such person at

[4kes#] his last known address. A single service upon or meiling to those at
the same address shall be sufficient. [TFhe-latest-seenred-assesaneri-roii
iA-she-eounty-where-she-propersy-is-iocated-moy-be-used-so-ascerdain-she-names

and-eddresges-ef-the-owners-of-the-propersyr] The court may, for good cause

shown by affidavit of the plaintiff, shorten the time herein specified to a

period of not less than three days.

(4) At any time after the court has made an order authorizing immediate

prossession, the court may, upon motion of any party to the eminent domain

proceedings, alter the mmount that the plajntiff is required to deposit

pursuant to such order if the court determines that the probable just

compensetion which will be made for the teking of the property and any

demage incident thereto is different from the smount set forth in such order.

{5) At any time after the court has made en order authorizing immediate
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possession and before the plaintiff haes taken possession pursusnt to such

order, the court, upon motion of the cwner of the Empert} or of an occupant’

of the property, may:

(a) BStay the order vpon & showing that the hardship to the moving perty

cf having immediate possession taken clearly outweighs the hardship of the

stay to the plaintiff,

{b) Vacate the order if the court determines that the plaintiff is

not entitled to take the property '_’I eminent domaein or that the piaintiff

18 not authorized by Section 1243.4 to take immediste possession of the property.

562 The plaintiff may appeal from an order made pursuant to subdivision

(5){a) of this section staying the order suthorizing immediate possession.
An asppezl may be taken from an order made under the provisions of subdivision

{5){b) of this section granting or denying a motion tc vacate an order author-

izing immediate possession, The appeal does not stay the order from which
the appeal is taken or the order authorizing immediate possession; but the
trial or appellste court may, in its discretion, stay the order suthorizing E
immedlate possession pending review on appeel or for such other perjod or
periods aeg to it may eppear appropriate.

{7)_ Failure of & party to make a motion to stay or vecste an order

a.uthorizig immediate possession is not an abandonment of sny defense to

the action or p_mceeding.

{8) The amount required to be deposited by the plaintiff and the

smount of such deposit withdrawn by the defendant msy not be given in

evidence or referred to in the trial of the issue of compensation.

(9) The plaintiff shall not be held to have abandoned or waived the

right to appeal from the judement by taking possession of the propert
) & TLY

pursuant to thls section. [




SEC. 3. Section 1254.5 of the Code of Civil Procedure is renumbered

and amended to read:

[226LeSe] 1243.6. When money is {paid-imte~eears] required to be

depoaited as provided by Section [3Lh-af-Avdicic-I-of-the-Constitution]
1243.5, the court shall order the money to be deposited in the State
Treasury, unless the plaintiff requests the court to order deposit in
the county treasury, in which case the court shall order deposit in the
county treasury. If money is deposited in the State Treasury pursuent to
this section it shall be held, invested, deposited, and disbursed in the
manner specified in Section 1254, and interest earned or other increment
derived from i1ts investment shall be apportioned and disbursed in the

manner specified in that section.

SEC. L., Section 1254.7 of the Code of Civil Procedure is renumbered
and amended to read:

[2284+F+] 1243.7. (1) At any time after money has been deposited as

[seeurity-as] provided in Section [ih-ef-Artiele-i-ef-ihe-Comstibution]
1243.5, [fer-the-esndemnation-of-any-propersy-er-interest-in-propersy-for
state-highvay-purpesesy -Hpon-appliensiony -in-the-Henneyr-hereinafter-provideds
of] the party whose property or interest in property is being taken {y]

mey apply to the court, in the menner hereinafter provided, for the with-

drawel of all or sny portion of the amount deposited for his property or

property interest. Upon such application, the court [may] shall order

that portion of the amount applied for, which the applicant is entitled

to withdraw under the provisions of this section, to be paid to_such

applicant from the money deposited in conmection with such property or

EEEEEEEE interest [aa-amsuat-ne%-eneeeﬂing-?§-gereeat—ef-%he—ameuat-
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originnily-depesibed-fov-the~reapeciive-properiy-or-interegi-to-be-paid
to-guek-pavky].

(2) If the amount sought to be withdrawn by an applicant exceeds

the smount originaily deposited for his particular property or property

interest or 75 percent of the finaml emount deposited for his particular

property or property interesi, whichever is greater, the court may require

the applicant, before withdrawing any of such excess, to file an undertaking

executed by two or more sufficient sureties approved by the court to the

effect that they are bound to the plaintiff in such amount as is fixed by

the court but not to exceed double the amount of such excess for the return

of any amount withdrawn thet exceeds the amount te which the applicant is

entitled a5 finally determined in the condemnation proceeding, together

with legal interest from the date of its withdrawal.

{3) [Buenr] The application shall be made by affidavit wherein the
applicant shall set forth his interest in the property and request with-
drawal of & stated emount. The applicant shall serve & copy of the
application on the plaintiff and no withdrewal shall be made until at
leagt [#werdyt] 20 [J] days after such service of the application, or
until the time for all cobjections has expired, whichever is later.

(4) Within the 20-day period, the plaintiff may object to such

withdrewal by filing an objection thereto on the ground that an undertaking

should be filed as provided in subdivision (2) of this section or that the

sureties upon such an undertsking are insufficient.

{5) Within [eeid-$wenty-{26)-days] the 20-day period, the plaintiff

may object to such withdrawsl by filing an ocbjection [¢hexesf] thereto in

court on the grounds that other persons are known or believed to have
interests in the property. In this event the plaintiff shall attempt to

-19-




h

personally serve on such other persons & notice 3o sich persons that they
mey appesr within [$emt] 10 [3] days after such service and cbject to such
withdrawel, and that failure to sppear will result in the waiver of any
right to such amount withdrewn or further rights agsinst the plaintiff to
the extent of the sum withdrewn. The plaintiff shall state in [#$s] such
objection the names and last krown addresses of other persons known or
believed to heve en interest in the property, whether or not it has been
able to serve them with such notice and the date of such service. If the
plaintiff in its objection reports to the court that it is unable to personslly |
serve persons known or believed to hsve interests in the property within
{eaid-tvensy-£] the 20 [J] day period, said money shall not be withdrewn

until the spplicant ceuses such personal service to be made.

(6) 1f [ewekr] the persons [se] eerved pursuant to subdivision (5)

of this section appear and cbject to the withdrawal, or if the plaintiff so

requests, the court shall thereupon hold a hearing sfter notice thereof to
g8ll perties and shall determine the amounts to be withdrawm, if asny, apnd by
whom. [3-be-e-sotai-ameunt-nok-eneeeding-F5-perecent-of-the-aneunt-depositeds |
No persons eoc served shall bave any claim ageinst the plaintiff for compense-
tion for the value of the property taken or severance damages thereto, or
otherwige, to the extent of the amount withdrawn by all parties; provided,
the plaintiff shall remain liamble for sald compensation to persons heving
an interest of record who are not so served.

m I withdrawn, the receipt of any such money shall constiitute a
walver by operation of law [se) of rll defenses in favor of the person
recediving such payment except with respect to the ascertainment of the

value of the property or interest in the manner provided by lew ([y-and
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sitTe-to-the-property~or-interesi-au-te-which-money-is-reeeived-pursuant
4o~thig-geetion-shali-vess-in-ihe-Siate-ne-0f-she-sine-of-suech-paymens] .
Any amount so paid to any party shall be credited upon any Judgment providing
for payment [end-ghall-be-considered-payment-upen-the-judgment-as-ef-the
dete-the-withdraynl-is-made-ge-that-ne-interess-ahall-be-payabie-upen-the
ameunt-ge-withdrayn-afier-the-date-af-its-withdrawat].

£§l Any amount withdrawn by any party in excess of the amount to
which he is entitled as finally determined in the condemnation proceeding

shall be returned to the party who deposited it together with legal

interest thereon from the date of its withdrawal, and the court in which

the condemnation proceeding is pending shall enter judgment therefor against

the defendant. If the defendant does not pay the judement within 30 days

after the Judgment is entered, the court may, on motion, enter judgment

against the sureties for such amount tqgether with the interest that may

be due thereon.

SEC. 5. BSection 12U5 of the Code of Civil Procedure is amended to
read:

1249, Subject to Section 1245.1, For the purpose of assessing

compensation and demsges the right [$heweef] thereto shall be deemed to
have accrued at the date of the issuance of summons and its actual wvalue
at thet date shall be the measure of compensation for all property toc be
actually teken, and the basis of dameges to property not actually taken bub
injuriously affected, in 8ll cases where such dameges sre allowed as
provided in Section [eme-theusend-éwe-hundred-forsy-etghs] 1248; provided,

that in any case in which the issue is not tried within one year after the
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date of the commencement of the action, unless the deley is caused by the de-
fendapt, the compensation and damages shall be deemed to have asccrued at the
date of the trial. [Hebhing-im-this-sechion-sentaimed-ghall-be-eonstrued-or
held-bvo-affest-paniding-iitigationy--If.-an-ordey-be-made-leabbing-the-plaintisff
inte-possessiony~-aa-previded-in-Seetion-sne-thousand -tvo-hundred-fifiy-foury
the-cemponsation-and-damages-avarded-shaii-draw-laviui-interest-from-tha-date
of -pueh-erderv--No-impreovenenss-put -upsn-the-properdy-subsequent-to-the-date
ef-the-gerviee-of-suamens-shall-be-ineiuded-in-tha-ancngsment-of-compansaiion

oF-damegesy )

SEC. 6, BSection 1249.1 is added to the Code of Civil Procedure, to read:

1249,1. All improvements pertaining to the realty that are on the property
on the date of the service of summons and which affect its velue shall de
considered in the assessment of compensation, damages and special benefits
unless they are removed or destroyed before the earllest of the following dates:

(a) The date the title to the property is taken by the plaintiff.

(b) The date the possession of the property is teken by the plaintiff.

(e) The date the plaintiff is authorized to take possession of the
property under an order authorizing the plaintiff to do so.

No improvements put upon the property subsequent to the date of the
service of summons shall be included in the assessment of compensation,
damages, or special beneflts.

SEC. T. Section 1253 of the Code of Civil Procedure is amended to read:

1253. lﬁhen peyments have been made and the bond glven, 1f the
plaintiff elects to give one, as required by [#he-iasb-bwe] Sections 1251

and 1252, the court {wus$) shall make a final order of condemnatiocn, which
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[must] shall desepribe the property condemned, the estate or interest acquired

therein and the purposes of such condemmation. A certified copy of the

order [must] shall thereupon be filed in the office of the recorder of the

county in which the property is located. [y-and-ikereupea]

{2) Tne titie to the property described [thmereirn] in the final order

of condemnation [ahada] vestg in the plaintiff for the purposes described

therein [epeeified] upon the date that a certified copy of the final order

cf condemnation is filed in the office of the recorder of the county.

SEC, 8. Section 1254 of the Code of Civil Procedure is amended to

read:

1254%. (1) 1In eny cese in which the plaintiff is not in possession of

the property sought tc be condemned, the pleintiff may, at any time after

triel end judgment entered or pending an appeal from the Judgment [te-the

Supreme-Cewrty-whanaver-the-prainiiff-shall-have-paid] and after payment

into court [y] for the defendant of [y] the full amount of the judgment {y]
and such further sum as mey be required by the court as a fund to pay any
further damages and costs that may be recovered in sald proceeding, [as
Woli-88-akl-dapagag~that-may-ha-gastained-by-the.dofendanty-ify ~for-any-eausay

the-prepersy-shall-net-be-finally-taken-Ffor-publie-usey ] apply ex parte for

an order authorizing it to take possession of and to use the property sought

to be condemped.

{2) If in the Judgment the court determined that the plaintiff is

entitled to acquire the property by eminent dowain, and if the court determines

that the plaintiff has made the deposit as required in subdivision (1)




o -
‘\- e

of this section, the [superier] court [in-whieh-ithe-preceeding-was-iried-

MAYy-~upen-nekiee-ef-not-iega-han-ten-daysy) shall, by order, authorize the

rlaintiff {y-if-alveady-in-posscsciony-to-continue-thereiny-and-if-noty
$hen] to take possession of end use the property during the pendency of and
until the final conclusion of the litigation, and [mey] shall, if necessary,
stay all actions and proceedings against the plaintiff on account thereof.
[In-an-seiion-Ffor-condemnntion-of-property-for-the-use-of-a-sehood-digbri ety
aB-order-ge-anthorizing--poscession-or-ceniinnaiion-of-ponsession-by~gueh
gehool-distried-ta~not-appaaiebiey )

(3) At least 10 days prior to the iime possession is taken, the

plaintiff shall serve upon the defendants or their attorneys, either persocnally

or by mail, a copy of the order of the court authorizing it to take possession

of the property. A single service upon or mailing to thoee at the same

address is sufficient.

{4) At any time after the court has made an order authorizing the

plaintiff to take possession pursuant to this section, the court may, upon

motion of eny party to the eminent domain proceedings, slter the amount

that the plaintiff is reguired to deposit pursusnt to such order.

(5) The plaintiff shall not be held to have abandoned or waived the

right to appeel from the judement by depositing the gmount of the judgment

and such further sum as may be required by the court and taking possession

of the property pursuant to this section.

!6! The defendant, who is entitled to the money paid into court for
him upon any Jjudgment, shall be entitled to demend and receive the [same]

full emount of the judgment at any time thereafter upon obtalining an order

therefor from the court. [Is-shall-ke-ike-dusy-ef] The court, or a Judge
thereof, upon application [beimg-made] by such defendant, [4e] shall order
and direct that the money so paid into court for him be delivered to him
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upon his filing a satisfaction of the judgment, or upon his filing a receipt
therefor, and en ebandonment of all defenses to the actlion or proceeding,
except as to the amount of damages that he may be entitled tc in the event
that & new trial [shalii-be] is granted. A payment to & defendant, as
aforesaid, shall be held to be an abandonment by such defendant of all
defenses interposed by him, excepting his claim for greater compensation.
[En-eseertnining-the-nmeuni-so-be-paid-inte- eonrty-the-eourt-chadi-sake
esre-thak-the-same-be-guffieient~and-adequaier]

(7) Any amount withdrawn by any party in excess of the amount to which

be is entitled ae finally determined in the condemmation proceeding shall

be returned to the party who deposited it without interest, and the court

in which the condemnation proceeding is pending shall enter judgment therefor

against such party.

(8) The payment of the money into court, as hereinbefore provided
for, shall not discharge the piaintiff from liability to keep vhe said
fund full and without dimimation; but such money shall be and remain, as
to all accidents, defalcations, or other contingencies (as between the
parties to the proceedings), at the risk of the plaintiff, and shall
80 remein until the amount of the compensation or damages is fipally
settled by Judiciael determination, and until the court ewerds the money,
or such part thereof as shall be determined upon, to the defendant, and
until he iz authorized or required by rule of court to take it. If, for
any reason, the money shall at any time be lost, or otherwlse abstracted
or withdrawn, through nc fault of the defendant, the court shall require
the plaintiff to make and keep the sum good at all times until the
litigstion is finally brought to an end, ard until peid over or made

payable to the defendant by order of court, as sbove provided. The court
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shall order the money to be deposited in the State Treasury, unless the
plaintiff requests the court to order deposit in the county treasury, in
vhich case the court shall order deposit in the county treasury. If the
court orders deposit in the State Treasury, it shall be the duty of the
State Treassurer to receive all such moneys, duly receipt for, and to
safely keep the same in the Condemnation Deposits Fund, which fund is
hereby created in the State Treasury exd for such duty he shall be lisble
to the plaintiff upon his officiel bond. Money in the Condempation Deposits
Fund may be invested end reinveeted in any securities described in Sections
16430, 16431 and 16432, Government Code, or deposited in banks as provided
in Chapter 4 of Part 2 of Division 4 of Title 2, Government Code. The
Pooled Money Investment Board shall designate st least once a month the
amount of money available in the fund for iovestment in securities or
depoeit in bank acepunts, and the type of invesiment or deposit and
shall so arrange the investment or deposit program thet funds will be
available for the immediate payment of any court order or decree.
Imeediately after such designation the Treasurer shell invest or make
deposits in bank asccounts in accordance with the desigpations.

igl For the purposes of this pection, a written determination
signed by & majority of the members of the Pooled Money Investment Board
shall be desmed to be the determination of the board. Members may
suthorige deputies to act for them for the purpose of meking determinations
under this section.

{10) Interest earned and other increment derived from investments
or deposits made pursuent to this section, after deposit of money in

the State Treesury, shall be deposited in the Condemnetion Deposits Fund.
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After first deducting therefrom expenses incurred by the Treasurer in
taking and making delivery of bonds or other securities under this section,
the State Controller ghall epportion as of June 30th and December 3lst of
each year the remainder of such interest earned or increment derived and
deposited in the fund during the six calendar months ending with such
dates. There shall be apportioned end pald to each plaintiff having e
deposit in the fund during the six-month period for which an apportionment
is made, an amount directly proportionate to the total deposiﬁs in the
fund and the length of time such deposits remained therein. The State
Treasurer shall pay out the money deposited by a plaintiff in such manner
and at such times as the court or a judge thereof msy, by order or decree,
direct.

_L'Ll_} In all cases where & new trial has been granted upon the
applicaiion of the defendant, and he has friled upon such trial to obtain
greater compensation than was allowed him upon the first trial, the costs

of such new itrial shall be taxed ageinst him.

SEC. 9. Section 1255a of the Code of Civil Procedure is amended

to read:

1255a. (1) Subject to the provisions of this section, the plaintiff

may abandon the proceedings at any time after Ihe filing of the complaint
ahd before the expiration of thirty days after finel judgment, by serving
on defendants and filing in court a written notice of such abandonment;
and feilure to comply with Section 1251 of this code shall constitute

an implied abandonment of the proceedings.
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{2) The court may, upon motion made within 30 days after such

abandonment, set aeide the ebandomment if it determines that the position

of the moving party has been substantielly changed to his detriment in

Justifliable reliance upon the _'p;oceedi__gg and sg_ch party cennct be restored to

substantially the same position as if the proceeding had not been comenced.

{3) Upon the denial of a motion to set aside such abandomment or,

if no such motion is filed, upon the expiration of the time for filing such

a motion [express-er-impiied], on motion of any party, a Jjudgment shall be
entered dismissing the proceeding and awarding the defendants thelr costs
and disbursements, which sball include ali necessary expenses incurred in
preparing for trial and reascnable attorney fees. These costs and
disbursements, including expenses and attorney fees, may be cleaimed in
and by & cost bill, to be prepared, served, filed and taxed as in eivil
actions; provided, however, that upon Judgment of dismissal on motion of
plaintiff, defendents, and each of them, mey file a cost bill within
[4kizsy-{] 30 {)] days after notice of entry of such judgment; that said
costs and disbursements shall not include expenses incurred in preparing

for trial where the [ss#d] action is dismissed forty dsys or more prior to

the time set for the pre-trial {ef] conference in the [said] acticn orx,

if no pre-trial conference is set, the time set for the triel of the action.

(&) If the plaintiff has been suthorized to take possessicn of the

MBMt to be condemmed and it is determined that the plaintiff doed..

not have the authority to teke such property, or a portion thereof, by eminent

domein, or if the plaintiff abasndons. the proceeding as to such property or &

portion thereof, the court shsll order the plaintiff to deliver posasession

of such property or such portion thereof to the parties entitled to the
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pessession thereof and shall make such provision as shall be just for the pay-
ment of damages srising out of the plaintiff's taking and use of the property,

including damages for any loss or impairment of value the land and improvements

nay have suffered after the date the plaintiff was authorized 4o take possession

of the property under the order authorizing the plaintiff to do so.

SEC. 10. Section 1255b of the Code of Civil Procedure is asmended

to read:

1255b. [If-the-plainsiff-in-a-eondemnation-pracceding-obtaing-an
erder-f¥xem-the-eauri-for-possession-of - the-propersy-doughi-to-be-condemned
prier-to~ihe-tiial-of-the-aetiony-sher] (1) The compensation and damages

awarded in a condemnation proceeding shell draw [lawfui] legal interest

from the [effeetive-date-ef-caid-erdewry] earliest of the following dates:

(a) The date of the entry of Jjudgment.

(b) The date that the possession of the property sought to be

condemmed is taken or the damge thereto oceours.

{2} The compensation and damsges awerded in & condemnation proceeding

shall cease 0 draw interest on the earliest of the follcwinﬁ dates:

(a) As to any amount deposited pursuent to Section 1243.5, the date

that such amount is withdrawn by the person entitled thereto.

(b} As to any amount deposited pursuant to Section 1254, the date of

such deposit.

(c) As to eny amount paid to the person entitled thereto, the date

of such payment.




SEC. 11. (1) Except as provided in subdivision (2) of this sectionm,
this act applies to all actions or proceedings in eminent domain pending
in the courts at the time this act takes effect in which no order
authorizing the plaintiff to teke possession of the property sought to
be condemmed prior to the final order of condemnation bas been made
prior to the effective dste of this act.

(2) Sections 5 and 6 of this act do not apply to any action or

proceeding pending in the courts at the time this act tekes effect.
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(36) 10/7/60
IX

An act to amend Section 1248 of, and to add Section 1252.1 1o, the Code

of Civil Procedure, and to amend Secticn 5096 of the Revenue and

Taxation Code, relating to taxes.

The people of the State of California do enact as follows:

SECTION 1. Section 1248 of the Code of Civil Procedure is amended
to read:

1248, The couwrt, jury, or referee must hear such legal testimony
as may be offered by any of the parties to the proceedings, and thereupcn
must ascertain and assess: 7

1. The value of the property sought to be condemmed, and all
improvements thereon pertaining to the realty, and of each and every
separate estate or Interest therein; if it consists of different parcels,
the value of each parcel and each estate or interest therein shall be
separgtely assessed;

2. If the property sought to be condemmed constitutes only a part
of a larger parcel, the dameges which will accrue to the portion not
sought to be condemmed, by reason of its severance from the portion
sought to be condemned, and the construction of the Improvement in the
marmer proposed by the plaintiff;

3. Separately, how much the portion not socught to be condemmned,

and each estate or interest therein, will be benefited, if at all, by the
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construction of the improvement proposed by the plaintiffs; and 1f the
benefit shall be equsl to the damages assessed under gubdivislon 2, the
owner of the parcel shall be allowed no compensation except the value of
the portion taken; but if the benefit shall be less than the damages B0
assessed, the former shall be deducted from the latter, and the remainder
ghall bs the only damages allowed in eddition to the value;

h. If the property sought to be condemned be water or the use of
water, belonging to riperiasn owners, or eppurtenant to any lands, how much
the lands of the riparian owner, or the lands to which the property sought
to be condemned is appurtenant, will be benefited, if at all, by a diversion
of water from its natursl course, by the construction and meintenance, by
the person or corporation in whose favor the right of eminent domein is
exercised, of works for the distribution and convenient delivery of water
upon seid lands; and such benefit, if any, shall be deducted from any
damsges awarded the owner of such property;

5. If the property sought to be condemned be for a railroad, the cost
of good end sufficient fences, along the line of such railroad, and the cost
of cattle-guards, where fences masy cross the line of such railroad; and such
court, jury or referee shall slsc determine the necessity for and designate
the number, place and manner of making such farm or private crossings as
are reasonably necessary or proper to connect the parcels of land severed
by the easement condemned, or for ingress to or egress from the lands
remaining after the taking of the part thereof sought to be condemned,
and shall ascertain and assess the cost of the construction and maintenance
of such crossings;

&. If the removal, alteration or relocation of structures or ilmprove-

mente is sought, the cost of such removal, alteraticn or relocation and the




damages, if any, which will accrue by reason thereof;

T. As far as practicable, compensation must be assessed for each
source of damages separately;

8. When the property sought to be taken is encumbered by a mortgege
or other lien, and the indebtedness secured thereby is not due at the time
of the entry of the judgment, the amount of such indebtedness may be, at
the option of the plaintiff, deducted from the judgment, and the lien of
the mortgage or other lien shall be continued until such indebtedness is

paid; except that if such lien is for ad valorem taxes upon the property,

the amount of such taxes for which, as between the plaintiff and the

defendent, the plaintiff is liable under Section 1252.1 may not be deducted

from the judgment.

SEC. 2. BSection 1252.1 is added to the Code of Civil Procedure, to

read:

1252.L (1) As between the plaintiff and defendant, the plaintiff is
liable for the payment of any ad valorem texes upon the property sought to
te condemned that {a) are allocable to that part of the fiscal year that
hegins on the date that the title to the property vests in the plaintiff
or the plaintiff takes possession of the property, whichever is earlier,
and (b} are not subject to cancelletion under Chapter 4 (commencing with
Section 49B6) of Pert 9 of Division 1 of the Revenue and Taxation Code or
refund under Chapter 5 {commencing with Section 5096) of Part 9 of Division
1 of the Revenue and Taxation Code.

(2) If the defendant has paid any texes for which, as between the plain-

tiff and defendant, the plaintiff is liable under subdivision (1) of this section,
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the pleintiff shall pey to the defendant a sum equal to the amount of
such taxes for which the pleintiff is lieble.

{3} If the title to the property vests in the plaintiff or if the
plaintiff takes possession of the property prior to judgment, the amount
the defendant is entitled to be pald under subdivision {2} of this section
shall be claimed at the time and in the manner provided for claiming costs.
If title to the property does not vest in the plaintiff and if the plaintiffl
does not teke possession thereof prior to judgment, the amount the defendant
is entitled to be paid under subdivision (2) of this section shall be claimed
within 30 days after the title vests in the plaintiff or within 30 days after
Payment of such taxes, whichever is later, and shall be claimed in the man-

ner provided for claiming costs.

SEC. 3. Section 5096 of the Revenue and Taxation Code is amended to

read:

5096. {1) On order of the board of supervisors, any taxes paid
before or after delinguency shell be refunded if they were:

{a) Paid more than once.

(b) Erroneocusly or illegally collected.

(c) Paid on an assessment in excess of the cash value of the
property by reason of the assessor's clerical error.

(4} Paid on an assessment of improvements when the improvements
did not exist on the lien date.

{2) On order of the board of supervisors, there shall be refunded that

portlion of the taxes pald before or after delinquency which is allocable to thet
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part of the fiscal year vhich begen on the date the property vwas acquired

(1) by the United States of America, if such property upon such acquisition

became exgggt from taxsetion under the laﬁs of the United States, or (2) vy

the State or by any county, city, school district or other public agency,

and because of such public acquisition became not subject to sale for

delinquent texes. If the property was acquired by eminent domain, the

property shall be deemed to have been acguired on the date that the title

to the property vests in the plaintiff or the plaintiff tekes possession

of the property, whichever is earlier,

SEC. 4. This Act takes effect on July 1, 1962.
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A resolution to propose to the people of the Stete of California an amendment

to the Constitution of the State by amending Section 14 of Article I

thereof relating to eminent domain.

Resolved by the Senate, the Assembly concurring, That the Legislature

of the State of California at its 1961 Regular Session commencing on the

ond day of January, 1961, two-thirds of the members elected to each of the
two houses of the Legislature voting therefor, hereby proposes to the people
of the State of California that the Constitution of the State be amended by

amending Section 14 of Article I thereof, to read:

SEC. 1k, Private property shall not be taken or damsged for public
use without just compensation having first been made to, or paid into court
for, the owner. {y-and-ne-right-of -vay-ov-lands-to-be-used-for-reservois
pUrpoEes-shali-be-appreprinied-te~-the-use~of -auy-cerporatieRy~anaept-a
BuRieipal - eorporihl-on.oF -a« eouity-or-the-Siate-ov-mebropetitan-wabter-distriesy
mubBieipal-ubitity-digbviety-munieipal-wnter-dissriesy-drainagey-trrigationy
teveay-reelamation-or-water-eenservation-distrieby-or-sinitar-pubiie
earperahion-until-full-eompensntion-tharefor-be-firph-nade-in-RoRey-oF
aseerbained-apd-paid-inte~ecurtfoy-tho-awnery«ivraspeetive-af-any-bvenefibs
Evem-eny-improvements -prepesed-by-suck-corperasiony-whiek] Except as

provided in Section 23a of Article XII of this Ccnstitution;_such

Just compensation shall be ascertained by & jury, unless a jury be waived,

as in other civil cases in a court of record, as shall be prescribed by law,
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I_{wever, the Legislature may, by statute, authorize the plaintiff in =&

proceeding in eminent domain to taelke immediate possession of and

title to the property sought to be condemmned, wheiher the fee thereof

or & lesser estate, interest or easement be sought; provided that

any such statute shall require (a) that the plaintiff first deposit

such amount of money 88 the court determipes to be the probable

Just compensation to be made for the taking and any damage incident

thereto, including eny damages that mey be sustained by the defendant

if the property 1ls not Pinally taken for public use, and (b) that the

money deposited shall be paid promptly to the person entitled thereto

in accordance with such procedure and upon such security ae the

Legislature may prescribe. Subject to the limitations contalned

in this section, the Legislature may by statute prescribe the manner

in whic¢ch, the time at which, the purposees for which, and the persons

or_entities by which, immediste possession of property scught to be

condemned may be taken., [#-previdedy-thak-in-any-preeaeding-in

erinent-demain-brought -by-the-Bhatey-ap-a-eourbyy -cr-a-munieipad
aorporatieny-er-metyepeiitan-waber-distriesy-munieipal ~ubiddby-disbtriedy
EuRieipai-waber-dipbriety-drainagey-irvigationy-teveey-veelamabion-or
vaber-esonservation-distriety-or-einiiay-pubtie-corporabieny -the-aforesaid-State

ar-munieipality—ar-aeunty-br-pub&ie-earpmtien-ar-iitﬁiet-afereaaid-nay
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U

take-immediate-~-possession-and-use-of-any-right-of-way-or
lands-te-be~usad-~for-reserveir-purposesy-required-£or-a
public-use-whethep-the-fee~thopeef-or-an-easement-therafor
be-seught-upon-first-conmensing-ominent-dokain-proceedings
according-to-law-in-a-court-of-competent-jurisdiction-ard
thereupon-giving-cush-seeurity-in-sthe-way-of-money-depositad
as-the-gourt-in-which-sueh-procesdings-are-perding-may
direst;~and-in-cush-ameunbs-as-the-eeurt-nay-dosermine-to-beo
reasenably-adequate-so-seeure-so-the-ewner-of-She-prepersy
seught-te~be-baken-immedinte-paynent-ef-just-ccnpensation
£er-suehr%akiﬂg—and-aﬁy-éamage—ineidens-therete;—ineiu&iag
demages~suséained-by-reasen~-ef-an-adjudieatien-shat-shere
is-ne-neeessisy-for-taking-the-preperty;-as-seon-as-the-came
ean-pbe-aseeriained-ceeording-£e-iaws—-The-eours-may;-upen
motieon-of-any-pariy-ieo-said-eninent-demain-prececdingss
efter-cueh-nobiee~t6-the-obher-pariies-as-the-sours-mnay
pregeribe;~alter-the-aneurt-of-such-ceeurity-so-requived-in
sueh-proceedings |

The taking of private property for a railrocad run by
steam or electric power for logging or lumbering purposes
shall be deemed & taking for a public use, and any person,
firm, company or corporation taking private property under
the law of eminent domain for such purposes shall thereupon

and thereby become a common carrier.

-38-




)

10/7/60
(36) v

An act to smend Section 1243.4 of the Code of Civil Procedure as proposed

to be added by Senate Bill No. relating to eminent domaln.

The people of the State of Celifornis do enact as follows:

SECTION 1. Section 1243.4 of the (ode of Civil Procedure as proposed
by Senste Bill Ro. ig amended to read:

1243.4. In any proceeding in eminent domain [breughé-by-ihe-Stete;
a¥X-a~eRuntyy-exr-a-muniecipal-cormoreiiony ~or-netropotitan-wvater-distriesy
ranteipat-uiiidty-distriets-puniedpad-vater-distries;-drainagey-irrigasiony
teveey-recisgation-or-water-ecopscryvation-distriesy-or-ginddar-publie
eerporatien], the plaintiff may teke immediate possession [emd-use] of
[aay-zight-of~way-or-ionds-to-be-used~for-regervesr-purpesesy-required
far-a-pab&ie-usa-whether-%he-fee-thereef-er-an-easemea%-therefef-he

ssught;] the property sought to be condemned in the manner and subject

to the conditions prescribed by law.

SEC. 2. This act shall become effective only if Senate Constituticnal
Amendment No. iz approved by the vote of the people at the next general
election, and in such case, this act shall become effective on January 1,

1963.




