11/3/60
Memorandum No. 95 (1960)

Subject: Study No. 32 - Arbitration.

Attached to this memorandum is a revised recommendstion and statute
on arbitration. The recommendetion is on yellow and the statute on blue.
The Ber'e proposed statute is on green, and the American Arbitration
Association's comments are on white. The Commission hae considered and
approved the text of the draft statute as far as Chapter 4. Beginning
with Chapter &, revisions from the previously approved text are shown with
strike out and underline.

The Legislative Counsel hasg made several suggestions relsting to the
drafting of the statute which the staff has incorporated in this draft.
He has pointed out that the established practice is to identify principal
subdivisions of sections by letter inetead of by number and to identify
subsidiery subdivisions by number. The staff has used numbers to identify
its principal subdivisions of sections and letters for subsidiary subdivisions
o that numbers will be used more extensively than letters. In long sections
with geveral subdivisions ; the location of a particular subdivision is more
readily apparent if it is identified, for example, by a (9) rather than an
(1), and the use of the letter (1) or (1) may be confusing; however, to
conform to established practice, we have retabulated the statute so that
letters are used first, then numbers.

The legislative Couneel alsc points out that in many sections of the

tentative arbitration statute the tadulations have the effect of numbering
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each parsgraph even though there is no apparent need for the separate
identification. It has not been his practice to number separate paragraphs
within a section in the absence of some compeliing reagon to do so, as for
example, the probability that it will be separately referred to later as
the basis for a criminal charge or a statutory cross-reference. If a
geparate identification of a paregi-aph is needed, he believes that it raises
the strong possibility that s separate section is indicated. A llst of
items following a colon is, of course, separately identified. The staff
has followed the policy of the Commissioners on Uniform State Laws by
mushering all subdivisions of e section because we believed that such
identification makes a section easier to read and to understand and aids
attorneye and courts in locating and referring to particuler provisions in
a section; however, to conform to established practice, we have eliminated
subdivision numbers wherever possible and in several cases have broken up

a tabulated section into a number of separate sections. Because of the
nupher of additional sections created, we have had to remumber the entire
title and crea_te seversl new chapters. Because of the limited murber of
section numbers mvailable, we have used decimala. To alleow room for the
insertion of edditional sections in future years, we bave mmbered the
gections "1280, 1280.2, 1280.%4," etc.

Since the text of the recosmendatlon has been revised to conform to the
reyisions made in the revised draff statule, it is suggested that each
Compdasioner review the text of the recommendation prior to the neeting in
order to seve time at the meeting.

The draft statute has been revised in accardance with {he general direc-
tiong given to the staff at the October meeting. Comments on specific

changes follow:
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Section 1285. The addition of this section is suggested by the staff

as a procedural device to require the presentation of sll issues relating

to confirming, vacating or modifying an award in one proceeding. The
requirement of the filing of a "response" was suggested by the Bar Committee,
for under existing law the parties are at a loss to know what kind of
document to file in opposition to a petition.

Section 1285.2. This section carries out the action of the Commisaion

at the October meeting.
Section 1285.4. These amendments are technical in nature, not sub-

stantive.

Section 1285.6. "The Bar recommended the deletion of the reference to

the successors of the original arbitrators. The Committee believed the
reference created an ambiguity. The ataff does mot object to the revision
and has, therefore, incorporated it in this draft.

Bections 1285.8 and 1266. These amendments are to carry out the

decision of the Commigsion to require confirmation unless the award is

vacated.

Seetion 1286.2. This section is based on & section added by the Bar

as a part of its revision. It contains the limitations approved by the
Commission at the October meeting. A petition to confirm may be filed
within four years after service of the award; other petitions must be filed
within 90 days.

The sectlon provides that the parties by agreement may extend the time
limits. This iskexisting law, and the staff approves the revision.

The provision prohibiting the filing of a petition for ten days after

service of the award ia to give the parties time to apply to the arbitrators '
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for modification or correction. The Bar Committee was concerned lest
Jurisdiction be asserted by both the arbiirators and the courts during
this interval.

Section 1286.4. BSubdivision (2) of this section was opposed by the

Bar Committee, apparently because the Comnittee objected to the extension
of arbitration to controversies involving domestic relations. The
objection may have been becsuse the Committee belleves there should be

no exceptions to the rule that confirmed awards are finel.

This subdivision does pot extend the scope of arbitration. The sub-
division was adopted by the Commisaion to take care of situations which may
arise because the scope of arbitration has been extended by Section 1280 to
any question of law or fact. However, the staff does not object to the |
deletion of the section, for in domestic relations situations, or in child
custody disputes, the courts will alter or modify the provisions of previcus
Judgments 1f the welfare of the persons concerned so requires. Therefore,
no grest harm wil.'; be cccastioned by the deletion of the aubdivision.

Section 1286.6, The Bar cbjects to the provision permitting enforcement

of unconfirmed awards es contracts. The staff believes that the elimination
of this provision will generste unnecessary Judicial proceedings, for if an
award becomes void unless it is confirmed, all awards will have %o be
confirmed. A person may safely rely on an award without resorting to
confirmation only if it i made clear that the sward ie valid unless an
attack is made on it.

In the previous draft, this section had & provielon permitting any
ground for vacating an award to be raised as 8 defense in an action to

enforce the award as a contract. This provision was elimineted to carry
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out the Commission's decipion that attacks on the sward must be made, if at
all, within 90 days after service of the award.

Chapter 5. The proposed changes in Chapter 5 are mostly technical.
However, in Section 1287.6, upon recommendation of the Bar, the staff has
added a standard 10-day notice requirement in order to give a respondent
time to file a response. This revision is nscessary in view of the
revisions previously recommended. The third paragraph (unmmbered) of
Section 1287 should also be noted.

- Bection 1288.6. The Bar Committee believed that the court should be

required to make findings if it vacates, modifies or corrects an award. 1In
view of the Gomissioh's previous decision on findings, the staff 4id not
believe that eny exceptions should be made {0 the general rule stated in
this section.

Section 1289, The Bar recommended that jurisdiction over enforcement

proceedings be given to the court in the county where the agreement is to
be performed or where the agreement was entered into. The staff believes
this 18 a desirable change and hae incorporated it in this revision.

Section 1289.4. A member of the Bar Committee suggested that jurisdic-

tion over enforcement proceedings be given primarily tc the court in which
an action involving the controversy is pending. This would obviate the
necesslty of filing a new proceeding in a different court as a conditicn
of obtaining a stay of the action. Thus, all matters would dbe settled in
cne action. There is & similar provision in the Uniform Act. The staff
beiieves that this 18 a desirable revision.

Sectione 1289.6 and 1289.8. The Bar recommended the addition of

provisions indicating that subsequent petitions relating to preliminary
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matters should be filed where the initis) petition was filed and that
subsequent petitions relating to post-award procedures should be filed
where the initlal post-award petitlon was filed. Thie is a desirsble
revision, and the substance has been incorporated in the staff's revision.

Section 1291. The Bar recommended that the words "in arbitration”

be added after "rehearing” to eliminate e possible ambiguity. 4As thie
clarifies the section and does not alter the meaning, the staff has
incorporated this revision. Other revisions in this section have been
made to correspond with the revisions made elsewhere in the statute.

ADDITIONAL SUGGESTIORS

Subdivision (10) on Green, The Bar recommended that arbitration

petitions should take precedence on court calendars. The staff recommends
_against the proposal because it does not believe that arbltration pro-
ceedinge are that much more important than other proceedings.
The A.A.A. proposed that scme sort of joinder provision be drafted
so that cther parties might be brought into arbitration proceedings. The
staff does not believe thet e person, not a party to an arbitration

agreement, should be brought into arbitration proceedings. BEven if such

a person were a party to a different arbitration agreement, the complexities

involved in compelling him to arbitrate appear to be insurmountable. The
staff does not approve of this recoamendetion.

The A.A.A, also believes that some scrt of provisicnal remedies
ghould be provided for arbitration proceedings. The staff believes that,
if the parties wish to have judiceisl relief, they should go to court,

The staff does ngt believe that it 1s desirable to provide arbitration
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proceedings with all of the procedural devices svailable in civil litigastion.
Moreover, the staff believes that it would be dangerous to provide the
provisional remedy of injunction in collective bargeining situations. The

staff recommende rejection of this proposal.

Regpectfully submitted,

Joseph B, Harvey
Aspgistant Executive Secretary
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CALIFORNIA 1AW REVISION COMMISSION
School of Law
Stanford, California

TENTATIVE

RECCOMMENDATION AND PROPOSED LEGISLATION

relating to

ARBITRATION

NOTE: This is & tentative recommendsailon and proposed statute

prepared by the California law Revision Commission. Tt is not a fipal

recommendation and the Commission should not be considered as having

mede a recommendation on a particular subject until the final recommendation

of the Commission on that subject hes been submitted to the Legislature.

This material is being distributed at this time for the purpose of

cbtaining suegestions and comments from the reciplents and is not to

be used for any cother purpose.
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RECOMMENTATION CF THE CALIFORNIA LAW REVISICN COMMISSICON
relating to

Arbitration

The present California arbitration statute is Title 9 (begming with
Section 1280) of Part 3 of the Code of Civil Procedure. The enactment of
this statute in 1927 placed California among that small dut growing group
of states that have rejected the commen law hostility to the enforcement
of arbitration sgreements and have provided a modern, expeditious system
of enforcing such agreements, HNevertheless, experience under tue
California lav has revealed certain defects in the statutory scheme.
Because of these defects, the Legislature directed the Law Revision
Commission to study the arbitration statute to determine whether it
should be revised, |

The Commission has considered not only the Californla arbitration

_ statute, but it hes alsc considered the arbitration statutes of other

states and the Uniform Arbitration Aet drafted by the Natlonhal Conference
of Commissioners on Uniform State Laws. The Commission has concluded
that the basic principles of the present Califcrnia arbitration statute
should be retained. However, the Commission believes that scme

revision of the present law is necessary in order to improve the
orgapization of the statute, to cisrify the law of arbitration, to
eliminate certain ancmalies and to improve arbitretion procedure.
Although there are certain desirable features of the Upiform Arbitration
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Act which should be incorporated in the California arbitration stetute,
much of the revision that is necessary would noct be accomplished by

the enactment of the Uniform Act. As the necessary revision of
California arbitration law cennct be readily accomplished within the
framework of the existing title on _a.rbitra.tion, the Camnission recommends
the enactment of & new title on arbitration thset would retain the desir-
able principles of the existing law with the following principal
modifications:

Matters Subject to Arbitretion

1. The arbitration statute should be made spplicable to agreements
for appraisals and nlﬁatims. The distinction between "appraisal” and
“arbitration” agreements was crested by the courts at e time when the
early statutory attempts to provide for enforcement of arbitration agree-
ments imposed cumberscme procedural regquirements upon the erbitration
process. If it appeayed from the nature of the agreement that the
parties desired a determination of a particuler fact -- such as the value
of certain prope;'ty == and did not contemplate a formal proceeding in
which evidence would be received, the courts held ‘that the proceeding
wvas an "appraisal’ and not en "arbitration” in order toc hold that the
cumbersome statutory formalities were inapplicable., As neither the
pregent Callifornia arbitration statute nor the statute recommended by
the Commission regquires the cbservance of any particular formality in
the conduct of en arbitration proceeding, there is no longer any reason
to preserve the judicially created distincticn between these types of

proceedings. Therefore, the distinction should be abolished.
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2., The arbitration statute should be made clearly appiicable to
collective bergeining egreements and other agreements pertaining to
labor. The present law states that its provisicns are not appiicable to
"eontracts pertaining to labor." It has been held, however, that this
exclusion does not apply to agreements providing for the performance of
mental and artistic, rather than physical, tesks; thus, contracts providing for
the performance of actors' or artisis’ services and contracts pertaining
to professional services are not within the exclusion. It has also been
héld that this exclusicn is not applicable to collective bargaining
agreements. Tbus, the exclusion has been ec nerrowly construed that
there is no reported case in which it ha.s been applied. The Commissica
believes that the arbitration stetute should be clarified by omitting
this exclusion and by providing specifically that agreements between
employers and employees or their representatives are subject to the
statute, This would codify the decisions interpreting the present
arbitration statute. Of course such a provision would not require
campulsory arbitration of lebor dilsputes; 1t would merely provide a
procedure for enforcing the agreements that parties voluntarily enter
into. Meny of the matiers involved in labor disputes that are
determined by arbitretion cannot be determined judicially. Hence,
if agreements to0 arbitrate such mhtters. were unenforceable,
there would be no means to resoclve many of such matters except through
industrisl strife,

3. The arbitration statiute showld be made epplicable to written
agreements that have been extended or renewed by an oral or implied

agreement of the parties. At the present time, arbitretion sgreements
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are enforceable only if they are in writing. Sometimes a written
agreement containing arbitration provisions will expire and the
parties will agree, either orslly or by conduct, to continue

to ocperate under the former agreement. The Commigsion believes
that any doubt as to the walidity of the arbitration agreement

under such circumstances should be removed.

Proceedings to Enforce Arbitration Agreements

1. The determinations to be made by the court upon & petition to
compel arbitration should be clarified. Some recemt cases bave indicated
that the court should not only determine whether the parties agreed to
arbitrate the matter in dispute but should slso determine whether there
is any merit to the contentions of the parties. BSuch decisions permit
the courts to resolve questions that the partles have agreed to submit to
the decision of the srbitrators. The Commission recommends the addition
of language to the arbitration statute indicating that the court is not
to consider the merits of the dispute sought to be arbitreted upon
proceedings to compel arbitration.

2, The arbitration statute should provide that there are matters
that may be raised in defense to a petition to compel arbitration in
addition to the lack of an arbitration agreement. The present statute
provides that the court, upon a petition tp conpel arbitration, must
determine whether the agreement to arbitrate exists and whether it has
been breached; and, if there is no agreement or if there has been no

breach of the sgreement, the petitich must be dismiseged. Cases, however,
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have held thet the courts may also consider whether the party seeking
erbitration has waived his right to arbitrate or whether any other
grounds exist that render the contract unenforceable. 'l‘heer holdings
should be codified. Moreover, the statute should not provide for the
dismiesal of the petition if the arbitretion agreement has not been
breached. If there is an enforceable agreement to arbitrate, an order
to arbitrate should be mede even though there has been no bresch of the
agreement so that the parl:ieé will not have to return to the court if a
party refuses to comply with the agreement at a later time.

- 3. Upon a petition to campel srbitration, the court should not be
required to order the arbitration to proceed immediately if there is
litigation between the parties pending befare e court ilnvolving issues
not subject to arbitration and a decision upon such issues may make the
arbitration unnecessary. At the present time, the statute requires the
court to order arbitration when it makes the requisite findings; there
is no statsutory provisjon permitting the couwrt to delay the,arﬁ:l.tration
until other metters have been judiclally deteymined.

4. A pending action should not be stayed in order to permit
arbitration of the issues unless the party seeking the stay has taken
action to compel arbitration. Existing law provides for a stay of
Judicial proceedings to permit arbitration but does not require the
party seeking such relief to teke any steps to compel arbitration. The
existence of an agreement to arbitrate should not be used only as a
dilatory plea; a pending action sﬁould be stayed only if the party
seeking the gtay is actively seeking to have the issues involved
submitted to arbitratiun. and Ia court of competent Jurisdiction. bas

determined that the issues should be arbitrated.
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5. A procedure should be set forth in the statute to guide the
courts in the selection of an erbitrator when asked to do so. None is
provided in the present law., A co&t should select an arbitrator either
from nominees jointly proposed by the parties or from lists of
experienced arbitrators mainteined by such agencies es the American
Arbitration Association, The Federal Mediation Service or the California

Conciliaticn Service.

Conduct of the Arbitration Proceeding

1. The arbitration statute should reguire notice of the arbitraticn
hearing to be given to 211 parties unless the parties have otherwisge
agreed. Although there is no requirement of notice in the present
statute, the courts have stated thet reasonable notice is required. The
requirement of notice should be codified; but the wmcertain requirement
of "“reasonable notice" should be replaced with a specific requirement of
et least seven deys notice uniess the parties have otherwise agreed.

2. Recognition should be given to the fact that when there 1s more
than one arbitrator, often only one arbitrator is, in fect, a neutrel;
each of the other members of the panel usvally represents the viewpoint
of the party who sppointed him. The arbitrator sppoinied as a neutral
should be given the dutles and responsidilities of aeu{.d.ing the reguired
notices, administering oaths, lssuing subpenas, ruling on evidence and
Procedure snd presiding at the hearing.

3. The neutral arbitrator should not be permitted to bese his
decision on information relating to the controversy cother than that

obtained at the hearing unless the parties consent or are given an
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cpportunity to meet such information. Under thé existing law,

the arbitrators may consult independent experts ocutside the hearing
vithout notifying the parties so long as the ultimate decision is that
of the erbitrators themselves.

Lk, Unless the parties have otherwise agreed, the arbitrators should
be authorized to proceed with the arbitreticn even though cne of the
parties hes refused to appear and take part. The present Californie law
does not state whether or not the arbitration may proceed under such
circumstancea. It should be mede clear that s party may not prevent
arbitration merely by staying awvay from the hearing. BEowever, unless
the parties have specifically agreed that the arditrators may proceed in
the absence of a party, the person seeking to proceed with the arbitra-
ticn should first be required to obtain an order compelling the cther to
arbitrate. The person refusing to appear may believe that he has no duty
to arbitrate, A judiclal determination of his duty to arbitrate should
be made before an award may be takten egainst him in his absence.

5. Similarly, the neutral arbitrators should be able to make an
avard even though one or more of the arbitrators refuses to participate
unlese the parties have otherwise agreed. At the present time, 1f an
arbitrator refuses to continue to participate in g proceeding, the
hearing may continue and a majority of the arbitrators may declde the
matter., The power of the majority to conduct the hearing when an
arbitrator refuses to atiend at all ig doubiful, for the present

California statute reguires all of the arbitrators to meet, The
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arbitration process should not be subject to the whims of a single
arbitrator. The Commission believes that the arbitration hearing should
proceed even though an arbitretor refuses to participate; but the decleion
in such a situation should be made only by the neutral arbitrators so that
the remaining arbitrators who are not neutral may not control the decision.

6. A waiver of the right to be represented by counsel et arbitration
proceedings should not be binding. The arbitration rules of scme trade
associatlions provide that the parties may not be represented by counsel,
If an erbitration agreement incorporates these rules by reference, the
parties may unwittingly waive their right to counsel when they merely
believe that they are incorpereting an arbitration procedure. The Com-
mission bellieves that persons should have the right to be represented by
coungel at any stage of the arbitration proceedings, and the arbitration
statute should guarentee that right.

7+ The erbitratcors should be granted a limited power to correct the
award for technical errors. At present, only the court has the power to
do so. Extending the power to the arbitretors may meke it unrecessary for
the parties to apply to the cowrts for rellef in cases where the arbitrators
have merely made mn errcr in calculstion or in form.

8, If the arbitration egreement does not provide a time limit
within which the arbitrators must determine the dispute, the court should
be able to fix a time within 'prhich the matter must be decided. The
absence of such a provision in the present Califcrnia law permits an
arbitration proceeding to be delayed umnecessarily. A party may be
prevented from obtaining any relief at all in such cases, for a court

proceeding would be stayed until the erbitration is completed.
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9. Statutory provision should be made for the pro rata division of
the costs of arbitration among the parties. There is no provision in the
existing law determi_ning the responsibility of the parties for auch costs.
If there 18 no agreement between the parties on the matter, the costs

should be borne equally by all the parties. This is the usual practice.

Enforcement of the Awerd

1. The present 90-day period within which an award may be confirmed
by the court should be extended to four years. The confirmation procedure
1s merely a procedure for expediticus enforcement of arbitration awards;
hence the time for seeking such enforcement action should be the same as
the time within which relief must be sought for breach of a written
contract. Parties usually do not resort to confirmation unless 1t appesrs
that the copposing party is not going to comply with the aweard. Therefore,
the extended period for confirmation will permit the parties to utilige
the expeditious enforcement proceduree provided even though the refusal
t0 comply with the award occurs long after the award was mede. The
present 90-day limit for attacking the award by a petiticn to vacate,
modify or correct should -‘oe retained. The parties are entitled to know
promptly whether or not the awerd is to be attacked, and the shorter time
limit within which a party may attack the award will place the burden of
taking action upon the person claiming the award is defective.

2. It should be made clear that an award becomes part of the contract
between the parties and may be enforced as such even though it is not
confirmed and a judgment is not entered in conformity with it. The present

Celifornia statute does not indicate the legal status of an unconfirmed

O




C O

award. Although no California case has specifically so held, there have
been indicetions in some ceses that an unconfirmed award probably would
be enforced as a contract between the parties. If unconfirmed awards
became vold upon expiration of the time for confirmation, the parties
would be forced to initiamte judicisl proceedings to confirm every award
made. Thus a great deal of unnecessary and undesired litigation would

be generated. Therefore, any doubt concerning the validity of unconfirmed
awards should be eliminated by specific language in the arbitration
statute stating that unconfirmed awards are enforcesble as contracts.

3. The arbitration statute should set forth the procedure to be
followed when a petition to confirm, modify or vacate an award is opposed.
The present law does not indicate whet procedure is to be followed in
such cases, and as a result the parties to these proceedings cannot
determine whether an opposing pleeding is necessary or permitted, and
cannct determine what form of opposing pleading tc use. A person opposing
a petition to confirm, modify or vacete an award should be required to
file = repponse setting forth his contentions and reguesting any relief
he believes that he is entitled to receive.

k. The arbitration statute should require the presentation of all
issues relating to the validity of an award to the court at the same time
in a proceeding that results in either the confirmation of the award {(as
made or as modified by the court) or the vacation of the awerd. Any time
a petition to confirm, modify or vacate an award is contested, the court
is caelled upon to determine the validity of the award. If it makes such
a determination, it should finally settle the status of the award sc that

it will be unnecessary for the parties to return to the court at a later
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time for another determination of the status of the award.

5. If the court vacates an award, it should have the power to crder
a rehearing by arbitrators; but unlese the parties otherwise agree, the
rehearing should be conducted by different arbitrators, for the original
arbitrators may be unduly disposed to decide the matter in the same manner
that it was decided at the first hearing. The present statute grante the
court the power to order a rehearing, but only if the time originally fixed
in the arbltration agreement for the arbitrators' decision haa not expired.
This limitetion precludes a rehearing in a great meny cases. The rehearing
procedure can be more effectively utilized if the time within which the
avard is to be made under the arbitration agreement is computed fram the
date of ithe order for rehearing and not from the dete of the original agreement.

6. A writien ewerd made pursuamt to an oral arbitration agreement
should be subject to confirmation or attack under the arbitration statute.
At present, oral arbitration agreements are not specifically enforceable,
but an eward pursuant t{o such an agreement is enforceable ms a contract.
There is no provision for enforcing or attacking an award made pursuant to
such an agreement under the srbitration statute, The Commission does not
recomzend a change in the policy of refusing specific enforcement of oral
arbitration agreements. But there is no reason to deny the parties to such
an sgreement the right tec utilize the summary procedures available under

the arbitration statute after an award has been made.

Judicial Proceedings Generally

1. California courts should be given personal jurisdiction over
parties who have erptered lnto sgreements In this State providing for

srbitration in California whether or not such parties can be found
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within the State when judicisl rellef is sought. At the present time,
an arbitration egreement entered into in California usually cannot be
enforced here ageinst an out-of-state party unless personal jurisdiction
can be obtained, The Commission therefore recommends that the making of
an agreement in this State which provides for arbitration in this State
be deemed a consent to California's jurisdiction for purpcses of enforce-
ment of the arbitration agreement. A similer yrovision is contalned in
the Uniform Arbitration Act and the lews of some other states.
~ 2, The venue provisicns of the present arbitration statute should be

clarified and gathered together In one chapter of the title on arbitration. The
venue provisions of the present arbitration statube are scattered throughout the
title on erbitration. They are incomplete in that they do not permit California
courts to confirm an award if portions of the arbitration proceeding were con-
ducted in several counties or outside the State. The benefits of the
arbitration statute should not be denied to the parties to an arbitration
agreement merely because circumstiances require that evidence be received
in more than one locality or that the controversy be submitted to persons
rot all of whom are within the State.

3. The appeal provisions of the arbitration statute should also be
clarified. The present statute does not provide for an appeal from an
oder made prior to the arbitration hearing. But the cases held that an
order dismissing a petition to compel arbitration is appealable and an
order granting a petition to compel arbitration is not appealable. These
decisions should be codified so that the appeal provisions of the arbitra-
tion statute completely cover the matter of appesls in arbiltration

proceedings,
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Ellmination of Cbaolete Provisions

There are certain provisions in the codes that are inconsistent
with the provisions of the title on arbitration as proposed. Section
1053 of the Code of Civil Procedure provides in pert that when there
are three erbitrators all must meet but two of them may perform any act
that all of them might perfcrm. As the proposed title on arbitration
contalns provisions determining the circumstances under which arbitration
may proceed in the absence of scme of the arbitrators, the reference in
Section 1053 to arbitrators should be deleted.

Civil Code Section 1730 (Section 10 of the Uniform Sales Act) states
thet a contract to sell at a valuation is avoided 1f the valuatlon falis
without fault of either party. As there is no reason for such an agree-
ment to fall if the parties can proceed under the title on axbitration,
this section should be mmended to indicate that it 1s inapplicable to
those cases covered by the arbitration statute.

Subdivieion 3 of Civil Code Section 3350 states that an agreement
to submit a dispute to arbitration is not specifically enforceable. As
1the arbltration statute provides & procedure for specifically enforcing

such an agreement, this subdivision should be deleted fram the section.

The Commission's recommendation would be effectuated by the

enactaent of the following measure:
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An act to repeal Title 9 (commencing with Section 1280) of Part 3 of the

Code of Civil Procedure, to add Title 9 (commencing with Section

1280) to Part 3 of the Code of Civil Procedure, to amend Section

1053 of the Code of Civil Procedure and to amend Sections 1730 and

3390 of the Civil Code, relating to arbitration.

The people of the State of California do enact as follows:

SECTION 1. Title 9 {commencing with Section 1280) of Part 3 of the

Code of Civil Procedure is repesled.

BEC, 2. Title 9 (commencing with Section 1280) is added to Part 3

of the Code of Civil Procedure, to read:

Title 9
ARBITRATTON
Chepter 1

GENERAL PROVISIONS

1280. As used in this title:

(a) "Agreement" includes, but is not limited tc, agreements providing
for valustions, appraisals and similar proceedings and agreements between
employers and employees or between thelr respective representatives.

(b} "Award" includes an award mede pursuant to an agreement not in

writing.

{c) "Contraversy" includes any guestion arising between the parties
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to an agreement whether such question is one of law or of fact or both.

{(d) "Neutral arbitrator" means an arbitrator who is (1) selected
Jointly by the parties %o an agreement to arbitrate or by thelr representatives
or (2) appointed by the court when the parties or their representatives
Jolntly fail to do so.

(e) "written agreement” shall be deemed to include a written agreement
which has been extended or renewed by an orel or implied agreement.

1280.2, A written agreement to submit to arbitration an existing
controversy or a coniroversy thereafter arising between the parties is
valid, enforceable and irrevocable, save upon such grounds as exist for

the revocation of any contract.

Chapter 2
ENFORCEMENT OF ARBITRATION AGREFMENTS

1281. On petition of a party elleging the existence of a written
agreemeﬂt to arbitrate a controversy and that a perty thereto refuses to
arbitrate such controversy, the court shall order arbitration of such
controversy if 1t determines that an agreement to arbitrate such controversy
exists, unless it determines that:

(a) The right to arbitrate has been waived by the petitioner; or

(b) Grounds exist for the revocation of the agreement.

If the court determines that an agreement to arbltrate a controversy
exists, an order to arbitrate auch controversy may not be refused on the
ground that the matter in issue lacks substantive merit.

If the court determines that there are other issues, not subject to
arbitration, that are the subject of & pending action or special proceeding

between the parties and that a determination of such issues may make the
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arbitration unnecessary, the court may order arbitration but stay its order
until such determinstion or until such earlier time as the court specifies.

1281.2. 1If a court of competent jurisdiction, whether in this State
or not, has ordered srbitration of & controversy which is an issue involved
in an action or proceeding pending before a court of this State, the court
of thias State in which such action or proceeding is pending shall, upon
motion of a party, stay such actlon or proceeding until an arbitration is
had in accordance with the order for arbitration or until such earlier time
as the court specifies.

If an spplication has been made to & court of competent Jjurisdiction,
whether in this State or not, for an order compelling arbitration of &
controversy which is an issue involved in an action or proceeding pending
before & court of this State and such application ils undetermined, the
court of this State in which such action or proceeding is pending shall,
upon motion of a party, stay such action or proceeding until the application
for an order compelling arbitration is determined arnd, if arbitratlion of
such controversy is ordered, untll an arbitration is had in accordance
with the order for arbitration or until such earlier time as the court
specifies,

If the issue which is the controversy sublJect to arbitration is
severable, the stay may be with respect to that issue only.

1281.4, If the arbitration sgreement provides or the parties otherwise
agree upon a method of sppointing an arbitrator, such method shall be
followed. In the absence thereof, or if the agreed method fails or for
any reason cannct be followed, or when an arbitrator sppointed fails to

act and his successor has not been appointed, the court, on petition of a
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perty, shall appoint one or more arbitrators.

When a petition is made to the court to sppoint & neutral arbitrator,
the court shall nominete five persons from lists of persons supplied
Jointly by the parties or obtained from s governmental agency or private
disinterested mssociation concerned with arbitration. The parties may
within five days of receipt of such nominees from the court jointly select
the arbitrator whether or not such arbitretor is among the nominees. If
the parties fail to select an arbitrator within the five-day period, the

court shall appoint the arbitrator from the nominees.

Chapter 3
CONDUCT OF ARBITRATION PROCEEDINGS

1282. Unless the parties otherwise agree:

(a) The arbitration shall be by a single neutral arbitrator.

{(b) Except as otherwise provided in subdivision {e) of Section
1282.2, if there is more than one arbitrator, the powers and duties of
the arbltrators, other than the powers and duties of a neutral arbitrator,
may be exercised by s majority of them if reasonable notice of all
proceedings hae been given to all arbitrators.

(c) If there is more than one neutral arbitrator, the powers and
duties of & neutral arbitrator under Sections 1282.8, 1283, 1283.2 and
1283.8, subdivisions {a) and (b} of Section 1282.2 and subdivision (&)
of Bection 1284.2 may be exercised by a majority of the neutral arbitrators
or, by unanimous agreement of the neutral arbitrators, such powers and
duties may he delegated to one of thelr number.

(d) If there is no neutral arbitrator, the powers and duties of a
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neutral arbitrator may be exercised by e majority of the arbitrators.

1282.2, Unless the parties otherwise agree:

{a) The neutral arbitrator shall appoint a time and place for the
hearing and cause notice to the parties and to the other arbltrators to
be served personally or by registered or certified mail not less then
seven days before the hearing. Appearance at the hearing waives notice.
The neutral arbitrator may adjourn the hearing from time to time as
necessary. On request of a party for good ceuse, or upon his own
determination, the neutrsl arbitrator may postpone the hearing to a time
not later than the date fixed by the agreement for meking the award or to
a leter date 1f the parties consent thereto.

(b) The neutral arbitrator shall preside at the hearing, shall rule
on the admission and exclusion of evidence and on guestions of hearing
procedure and shall exercise all powers relating to the conduct of the
hearing,

{c) The parties are entitled to be heard, to present evidence and
to crosp-examine witnesses appearing at the hearing, but rules of evidence
and rules of Judicial procedure need not be observed. On request of any
perty, the testimony of witnesses shall be given under oath.

{(d) If an order to arbitrate has been made pursuant to Section
1281, the arbitrators may hear and determine the controversy upon the
evidence produced notwithstanding the failure of a party duly notified
to appesar.

(e) 1If an arbitrator for mny resson fails to act, the hearing shall
continue but only the remaining neutral arbitrator or neutral arbitrators

may make the award.




(f) If a neutral arbitrator intends to base an award upon information
relating to the controversy other than that obtsined at the hearing, he
shall disclose such informetion to all parties to the arbitration and give
the parties an opportunity to meet it.

1282.6. A party has the right to be represented by an attorney at
any proceeding or hearing under this title and a waiver of this right
mey be revoked; but if a party revokes his waiver of his right to dbe
represented by an attorney, the other party 1ls entitled to a reasonable
continuance for the purpose of procuring an attorney.

1282.8. Upon application of a party or upon his own determination,
the neutral arbitrator may issue subpenas for the attendance of witnesses
and subpehas duces tecum for the production of books, records, documents
and other evidence. Subpenas shall be served and enforced in accordance
with Chapter 2 (commencing with Section 1985) of Title 3 of Part 4 of
this code.

1283, The neutral arbitrator may administer oaths.

1283.2. On application of a party and for use as evidence and not
for discovery, the neutral arbitrator may order the deposition of a
witnees who cannot be subpensed or is unable to atiend the hearing to
be taken in the manner prescribed by law for the taking of depositions
in civil actions. If the neutrel arbitrator orders the tsking of the
depesition of & witness who resides outside the State, the party who
applied for the taking of the deposition shall obtain a commission
therefor from the superior court in accordance with Sections 202k to
2028, inclusive, of this code,

1283.4, Except for the parties and their agents, officers and
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employees, all witnesees sppearing pursuant to subpena are entitled to
recelve fees and mileage in the same amount and under the same circumstances
as prescribed by law for wiltnesses in civil mctions in the superlor court.
The fee and mileage of a witness subpenaed upon the application of a party
shall be paid by the perty at whose reguest the witness is subpenaed. The
fee and mileage of a witness subpenaed solely upon the determination of

the neutral arbitrator shell be paid for in the manner provided for the
payment of the neuiral arbitretor's expenses.

1283.6. The award shall be in writing and signed by the arbitrators
concurring therein., It shall include a determination of all the questions
submitted to the arbitrators the decision of which is necessary to the
award made.

1283.8. The neutral arbitrator shall serve a signed copy of the award
on each party perscnelly or by registered or certified mail or as provided
in the agreement.

1284, The award shall be made within the time fixed therefor by the
agreement or, if not sc fixed, within such time es the court orders on
petition of a party. The perties may extend the time either before or
after the expiration therecof. A party waives the objection that an award
waes not made within the time required unless he gives the arbitrators
written notice of his objection prior to the service of a signed copy of
the avard on him.

128%.2. {a} The arbitrators, upon written applicetion of a party,
may modify or correct the award upon any of the grounds set forth in
subdivisions (a) and (e) of Section 1285.8 not later than 30 daye after

gservice of a signed copy of the award on the applicant.
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(p) Application for such modification or correction shall be made
not later than 10 days after service of s signed copy of the award on
the applicant. Upon or before making such application, the applicant
shall deliver or mail a copy of the application to sll of the other -
parties to the arbitration.

{¢) Any party to the arbitration may make written objection to
such application. The objection shall be made not later than 10 days
after the application is delivered or mailed to the objector. Upon or
before making such objection, the cbjector shall deliver or mail a copy
of the objection to the applicant and all the other parties to the
arbitration.

(4) The arbitrators shall either deny the application or modify or
correct the award. The denlsl of the application or the modification or
correction of the award shall be in writing and sighed by the arbitrators
concurring therein, and the neutral ervitrator shall serve a signed copy
of such denial or modification or correction on each party personslly or
by registered or certified mail or as provided in the agreement. If no
modification or correction of the award is served within the 30-day period
provided in subdivision (a) of this section, the application for modifica-
tion or correction shall be deemed denled on the last day of the 30-day
period.

1284.4%. Unless otherwise mgreed to by the parties, each party shall
pay his pro rata share of the expenses and fees of the neutral arbitrator,
together with other expenses incurred in the conduct of the arbitration,
not including counsel fees or witness fees or other expenses incurred by

the parties.




Chapter b

ENFORCEMENT, MODIFICATION OR VACATION OF AWARD

1285. A proceeding under this chapter to confirm, to modify or

correct or tc vacate an award jis commenced by serving and filing s petition

requesting such relief. The respondent named in the petition shall serve

and file a response to the petition if he reguests any relief other than

that prayed for in the petition.

1285.2, [3292+-{ij--Upem-pesition-of-a~party-filed-within-one-yeay
after-seryiee-pf-n-signed- copy-af-she-award-upen-himny-the~- epurs-shald
eonFi - AR-avwerd-unl ecs-a-fimely-petition- o~ vaeatey -Hadify-or-carresi-the
award—hae-beea-fiied—as-prswideé-in-See#isas-&EQB-aad—iQQh-aai—ia-geniingv]

[£2]--Uniess-a-eapy-theveof-hag-previeusdy-been-filed. in-the-proceed-
dngy-the-pariy-pesitioning-for-an-order-confirmingy-vaeatingy~-nodifying-or
esvyeeiing-nu-avard-chail-nilege-the-snbatanee~-of-or-pitach-to-the-peiition
a-cupy-of-each-of-the-followings |

[£a)--The-agreement-to~avbitrater ]

[fb)--The-names-ss-she-arbitratorsx )

[éed~-The-award]
When & petition seeking relief under this chapter is served and filed

in accordance with this title, the court shall confirm the asward unless it

vacates or medifies or sorrects the award as preseribed in Sections 1285.4

and 1285.8,
12854, [38G3:-L{l)--Upon-petiticr-ef-an-sggrieved-pariy-to-the

arbitratizn} When a petitlion or response requesting that an sward be




vacated is served and filed in accordance with this title, the court shall

vacate [amn] the award if the court finds that:

(&) The sward was procured by corruption, fraud or cther undue meens;
{b} There was corruption in esny of the arbitrators;

(e} The rights of the [pesisiener] party requesting that the award

be vacated were substantially prejudiced by misconduct of 3 neutral
arbltrator;
{d) The arbitrators exceeded their powers; or

{e) The rights of the [pesisfener] party requesting that the award

be vacated were substantially wprejudiced by the refusal of the arbltrators
to postpone the hearing upon sufficient cause being shown therefor or by
the refusal of the arbitrators to hear evidence material to the controveray
or by other conduct of the arbitrators contrary to the provisions of this
title.

[£2)-~A-petisien-under-this-seetion~-shati-be~fited-within-530-days
aftev-geryice-af-n-gigned-eopy-pf-bhe-avard-on-she-vesitionery )

1285.6. [€33] If the award is vaceted on eny of the grounds stated
in {eubdivisien-{i)-ef-thia] Section 1285.4, the court mey order a
rehearing before new arbitrators chosen as provided in Section 1281.h4.
[2284]. 1If the award is vacated on the grounds set forth in subdivision
(a) or [£23] (e) of [#his] Section 1285.4, the court [may;] with the
consent of the parties [,] mzy order a rehearing before the original
arbitrators [er-4heir-grecescers-appeinted-in-aceordanee-witkh-Ecetion
3284k]. The period of time within which the agreement requires the award
to be made 18 spplicable to the rehearing and commences from the date of

the order for rehearing.
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[€49--If-ihe-eouri-denies-she-petition~so-vaeate-tshe-avardy -she-cours
shelly-on-request-ef-a-pariyy-eonfism-he-avard. |

1285.8, [229Ls--{ij-Upsn-petition-of-any-pariy-te-the-arbisvation
made-within-S0-daya-afier-the-serviee-of-a-sigred-eapy-of-she~avard-or-ihe

pediéioner] When & petition or response requesting that an award be

modified or corrected is served and filed in accordance with this title,

the court shall modify or correct the award i1f the court finds that:

{a) There was an evident miscalculstion of figures or an evident
mistake in the'description of any person, thing or property referred to
in the award;

(b) The arbitrators have awarded upon & matter not submitted to them
and the award may be corrected without affecting the merits of the decision
upon the [desues) controversy submitted; or

(c)} The award is imperfect in a matter of form, not affecting the
merits of the controversy.

1286. [¢23] If the [petition-is-gwantedy-the] court [sheii-medify

er-eorreek] modifies or corrects the award [se-ag-te-effech-itg-intent-andy

4£-requested-by-a~party], the court shall confiym the award as so modified

or corrected.
[£3)--2£-bhe~couwrs-denies~n-petition-to-medify-or-correci-an-awardy

the-eours-ghalily-on-vequest-of-a~partyy-confivm-she-awardy |

1286.2. (a) Except as otherwise provided in this sectlon, & petition

reguesting that an award be confirmed under Section 1285.2 shall be served

and filed not later than four years after the date of service of a signed

copy of the award on the petitioner.

(b} Except as otherwise provided in this section, a petition or
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response requesting that an award be vacated under Section 1285.4 or

modified or corrected under Section 1285.8 shall be served and filed not

later than 90 days after the date of service of a signed copy of the

award upon the person requesting relief.

(e} Subject to the limitation set forth in subdivision (b) of this

section, a response shall be served and filed within 10 days from the date

of service of the petition unless such time is extended by the court.

(d) No petition may be filed under this chapter until at least 10

days after service of the signed copy of the sward on the petitioner. If

an application to the arbitretors for modification or correctlon of the

avard ia made under Section 1284.2 during such l0-dsy period, & petition

may not be filed under this chapter until the final determination of the

epplication for modification or correction under Section 1284.2, If an

application is made to the arbitrators for modification or correction of

the award under Section 1284.2, the date of the service of the award for

the purpose of subdivisions (a) and {b} of this section shall be deemed

t¢ be the date of the service upon the petitioner of & signed copy of

the modification or correction of the award or of the denial of the

application or the date that such application is deemed to be denied under

subdivision {(d) of Section 1284.2.

{e) The time limits provided in subdivisions (a), (b) and {c) of

this section may be extended by an agreement in writing between the parties.

1286.4., [2298w~-{(2J) Upon the granting of an order confirming an
award, Judgment shall be entered in conformity therewith. The Judgment
when rendered by the court shall be docketed as if it were rendered in an

ection. The judgment ac entered has the same force and effect as, and
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ia subject to all the provigions of law releting to, & judgment in a civil
action; and [y-exeepé-as-previded-in-subdivigion~(H)-ef-this-geetiony]
it may be enforced as if it had been rendered in an action in the court
in which it 1s entered.
[§2)~-If-a-centroversy-ie-detevmined-by-na-award-shasy~-if-it-weve
a~eppiract~between- tha-pariiety-voudd-he-requived-so~-be-approved-by-a
eenriy-the-avavd-chali-be-deemed-sa~be-gueh-a-coniract~and-ghall-be
subjeei-to-auek~approvaiy |
1286,6. [1298+5+] Unless an award 1s vacated as provided in this
[4d%2e] chapier, the award may be enforced in the same manner and to the

same extent as a contract between the parties to the awerd, whether the

awerd is confirmed or not.
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Chapter 5

GENERAL PROVISICNS RELATING TO PETITIONS AND RESPONSES

1287. A petition under Chapter 2 (commencing with Section 1281) of

this title shall be filed by & party to the alleged sgreement %o arbitrate.

A petition under Chapter 4 {commencing with Section 1285) of this title

shgll be filed by a party tc the arbitraticn proceeding or award,

A petition under this title shall neme as respondents the other parties

to the arbitration sgreement or award, if any. Any person included within

and bound by the arbitrastion agreement or award msy be named as a respondent.

If the court finds that a person named as & respondent was neither a

party to the arbitretion agreement or award, if sny, nor a person included

within and bound by the arbitration agreement or award, the petition shall

be dismissed as to that person.

1287.2. Unless a copy thereof has previously been filed in the proceed-

ing, a person seeking relief under BSection 1285.2 or 1285.8 shall:

(a) Allege the substance of or attach to his petition or response a

copy of the ggreement to arbitrate,.

{b) Set forth in his petition or response the names of the arbitrators.

{¢) Incorporate in or attaech to his petition or response a copy of

the award and the written cpinion of the arbitrators, if any.

1287.4. Unless a copy thereof has previously been filed in the proceed-

ing, a petitioner seeking relief under Section 1285.h4 shall:

{a) Allege the substance cof or attach to his petition & copy of the agree-

ment to arbitrate unless the existence or validity of such an allezed agreement

ls denied.

(b} Set forth in his petition the names of the arbitrators,
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(¢} Incorporate in or attach to his petition e copy of the award and

the written opinion of the arbitrators, if any.

1287.6. [{33] Except as otherwise provided in this title, a petition
under this title shall be heard in the manner and upon the notice provided by

law for the making and hearing of motions except that not less than 10 days

initial notice of the date set for the hearing cm a petition shall be given.

1287.8. [¢23} (a) A copy of the petition and a written notice of

the time and place of the hearing thereof and any other papers reguired by

Section 1010 shall be served in the manner provided in the erbitration

agreement for the service of puch petition and notice.

[£33] (b} 1If the arbitration egreement doces not provide the mamner
in which & copy of [tke] such petition and notice shall be served, the copy

of the petition and [tke] notice [thereef] and any other papers reguired by

Section 1010 shall be served in the mamner provided by law for the service

of sumons in an action or in the manner provided in [subdivisier-f{h)-ef-
this] Section 1288 unless:

{1) The person on whom service is to be made has previously appeared
in the proceeding, or

{2) The person on whom service is to be made has previously been
served with any petition in the proceeding in the maenner provided by law
for the service of summons in an action or in the menner provided in

[aubdiviaten-(L)-ef-this] Section 1288,

1288, [4h)-Subjeet-teo-subdivisien-{P)-ef-thin] Except as otherwise

provided in subdivision (&) of Section 1287.8, service of the copy of the
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petition and the notlce and any other papers required by Section 1010 [=ay]

shall be made upon & person outside this State by mailing the copy of the

petition and the notice and other papers to such person by reglstered or

certified mail. Personal service cutside the State is the equivalent of such
service by mall. Proof of service by mail sghall be made by affidavit showing
such mailing together with the return receipt of the United States Post
Office bearing the signature of the person on whom service is to be made.
Notwithstending any other provision of this title, if service is made in

the manmer provided in this subdivieion, the petitlion may not be heard

until at least 30 days after the date of such service.

1288,2, [£{8)-Bubjeeb-se-subdivision-{2)-of-shis] Except as otherwise

provided in subdivision (a) of Section 1287.8, 1f the person on whom

gervice 1s to be made has previcusly appeared in the proceeding or has
previously been served in the manner specified in subdivision [{33]

{b) of Section 1287.8 or [{LJ-ef-this] Section 1288, the copy of the

petition and notice and any other papers required by Section 1010 shall be

served as provided in Chepter 5 (commencing with Bection 1010) of Title

14 of Part 2 of this code.

1288.4. A response shall be served as provided in Chapter 5 (commencing

with Seetion 1010) of Title 14 of Part 2 of this code.

1268.6. [1P97+5+] Findings of fact and conclusions of law need not be
made by the court upon the determination of a petition or motion under this

title.
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Chapter 6
VENUE, JURISDICTICON AND COSIS

1289, [2296v--{i)--Subjeet-be-subdivigion-{)~and-{L)-ef-this-coation]

Except as_otherwise provided in Sectlon 1289.4 or 1289.6, {A] any petition
[fer-am-erdev-to-arbitrate-made-pursuant-to-Scetion-108P-or-p-petitien-for
the-sppeintment -ef-an-arbibraber-nade-pursusnt-o-Seebien-2284 ] made prior

to the commencement of arbitratlon proceedings shall be filed in the

superior court in:

& € COUll whare e cemen & o be periormed Qp WaSs eniere
) Th ty wh the agr t is to be performed tered

into.

(b) If the agreement does not specify a county where the agreement

is to be performed and the agreement was not entered into in any county in

this State, the county where any party resides or has a place of business.
[er-where-the-agreement-is-so-be~-perfermedy ~ory -if-Ro-Farby-has-a
residepee-or-place-of-bustness-in-~vhig-Béatbe-and-bhe-plaec-ef-parforuanes
ie-nebt-cpeeificd-in-the-agrecmanty )

(¢} In any case not covered by subdivision {a) or (b) of this Section,

in any county in this State.
f{e)}--A-metien-Ffor-a-s5ay-ef-an-aebien-nade-pursuant-se~Seetien~1083
ahall-be-~filed~in-tha~eourt-vherve-the-aetion-in-pendingy |

1289.2. [£33] Except as otherwise provided in Sections 1289.4, 1289.6

and 1289.8! any petition made after the commencement or completion of

arbitration proceedings shall be flled in the superior court in the county

where the arbitration i1s being or has been held, or, if not held exclusively
in any one county of this State, then such petition shall te flled as

provided in [ewbdivisien-{l)-ef-thig] Section 1289.
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1289.4, If a controversy referrable to arbitration under an alleged

agreement is involved in an action or proceeding pending in s superior

gourt, a petition for an crder to arbitrate shall be filed in such action

or proceeding.

1289.6. After g petition has been filed under Section 128}, 1281.4 or

1284, sny subseguent petition under those sections involving the same hgreement

to arbitrate and the same controversy and the same parties shall be filed in the

same court and heard in and as & part of the earlier proceeding.

1289.8, After a petition has been filed under Chapter 4 (commencing with

Section 1285)of this title, any subsequent petition under such chapter involving

the same award and the same parties shall be filed in the same court and heard

ag & part of the earlier proceedings.

1200. A motion for a stay of an action made pursuant to Section 1281.2

shall be made in the court where the action i3 pending.

1290.2. {1299+] The making of an agreement in this State providing for
arbitration to be had within this State shall be deemed a consent of the parties
thereto to the Jurisdietion of the courts of this State to enforce such agree-
ment by the making of any orders provided for in this title and by entering
of Jjudgment on an award under the agreement. An agreement made in this State
which does not specify & place for the arbitration to be Leld shall be
considered to provide for arbitration within this State.

1290.4. [2898+5+] The court shall award costs upon any judicial
proceeding under this title as provided in Chapter 6 {commencing with Section

1021) of Title 14 of Part 2 of this code.
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Chapter 7

APPEALS
1291. [2398+-{33] An appeal may be taken from:
(8} An order dismissing or denying a petition to compel arbitretion
under [eubdivisien-£1)-ef] Section [2282] 1281,
[€B)-~An-arder-granting-ov-denying-a-petition-50-medifyy-correat-ay
eoRFivm-an-avavdy )

[¢e3] (b) An order [gwansimg-ex] dismissing or denying a petition

{te~vaente-sn-avard] under Chapter L4 {commencing with Section 1285)of this

title unless & rehearing in arbitration 1is ordered.

(d) An order confirming an award.

(e) An order modifying or correcting an award.

(£f) An order vaceting an award unless a rehearing in arbitration

is ordered.
[¢45] (g) A Judgment entered pursuant to this title.
1291.2. [£23] The appeal shall be taken in the same manner as an

appeal from an order or Judgment in a civil action.

SEC., 3. BSection 1053 of the Code of Civil Procedure is amended to
read:
1053. When there are three referees [y-er-tharec-arbitratorsy)

all must meet, but two of them may do any act which might bhe done by all.



SEC. 4. Section 1730 of the Civil Code i5 emended to resd:

1730. SALE AT A VAIUATION. Except as otherwise provided in Title

9 {commencing with Section 1280) of Part 3 of the Code of Civil Procedure:

(1) Where there is a contramct to sell or s sale of goods at a
price or on terms to be fixed by a third person, and such third person,
without fault of the seller or the buyer, camnot or does not fix the
price or terms, the contract or the sale is thereby aveided; but 1f the
goods or any part thereof have been delivered to apd appropriated by the
buyer he must pay s reasonable price therefor.

(2) Where such third person is prevented from fixing the price or
terms by fault of the seller or the buyer, the party not in fault may
have sguch remedies against the party in fault as are allowed by Chapters

b and 5 of this act.

SEC. 5. Section 3390 of the Civil Code is smended to read:

3390. The following obligations cannot be specifically enforced;
1. An obligation té render personal service;
2. An obligstion to employ ancther in personal service;
3. [An-afrecment-to-snbmit-a-contreversy-o-arbitrating; |

(4] Ap agreement to perform an act which the party has not power
leawfully te perform when required to do so;

[£e} 4. An spveement to procure the oot or consent of the wife of
the contracting perty, or cf any other third perscn; or

[&x] 5. fa agreement, the terms of which sre not sufficiently certain

to make the preciée sct which is to be done clearly ascertaineble,
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Sec. 6. (1) Except as otherwise provided in subdivision {2) of
this section, this act applies to all contracts whethee executed hefore
or after the effective date of this act.

(2) Section [2899] 1260.2 of the Code of Civil Procedure, as added
by this act, does not apply to any contract executed before the effective
date of this act; but such section does apply to any renewal or extension
of an existing contract on or after the effective date of this act and to

any new contract executed on or after the effective date of this act.
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{32) EXHIBIT B

SUGGESTED REVISIONS BY STATE BAR COMMITTEE ON
ARBITRATION OF TENTATIVE RECOMMENDATIONS OF

CALIFCRNIA LAW REVISION COMMISSION

September 8, 1960
Revised October 15, 1960
{Proposed additional language is written in all capitel letters and

language proposed to be deleted is stricken through. )

An act to repeal Title 9 (commencing with Section 1280) of Part 3 of the

Code of Civil Procedure, to add Title 9 (commencing with Section 1280)

to Part 3 of the Code of Civil Procedure, to amend Section 1053 of the

Code of Civil Procedure and to amend Sections 1730 and 3390 of the

Civil Code, all relating to arbitretion.

The pecple of the State of California do enact ss follows:

SECTION 1. Title 9 (commencing with Section 1280) of Part 3 of the

Code of Civil Procedure is hereby repesled.

SEC. 2. Title 9 (commencing with Section 1280) is added to Part 3

of the Code of Civil Procedure, to read:

i




TITLE 9. ARBITRATION

1280. As used in this title:

{1} '“Agreement" IS NOT' LIMITED TO BUT includes agreements providing
for valuations, appralsals and similar proceedings and agreements hetween
employers and employees or between their respective representatives,

(2) "Award" includes an award made pursuant to an agreement not in
writing.

(3) "Controversy" includes any question arising between the parties
to an agreement whether such question ie one of law or of fact OR BOTH,

(L) ‘“Neutral arbitrator" means an arbitrator who is (a) selected
Jointly by the parties to an agreement to arbitrate or by their representa-
tives or (b) appointed by the court when the parties or their representatives
Jointly fell 4o do so.

{5}--"Writton-agreement -ghali-be-deemed-to-inalude-a-written
agreement-whieh-has-been-entended-or-rensved -by-an-eval-er-implied

agroamEenty

1281. A written agreement to submit to arbitration an existing
controversy or a controversy thereafter arising hetween the parties is
valid, enforceable and irrevocable, save upon such grounds as exist for
the revocation of any contract. COMMON LAW ARBITRATION IS ABOLISHED. ARBI-

TRATION MAY BE COMPELLED AND ENFORCED ONLY AS PROVIDED IN THIS TITLE.

1282. {1} On petition of a party alleging the existence of a written
agreement to arbitrate a controversy and that a party thereto refuses to

arbitrate SUCH CONTROVERSY, the court shall order .arbitration OF SUCH
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CONTROVERSY if it determines that AN agreement TO ARBITRATE SUCH CONTROVERSY
exlste, unless it determines that:

(A) THE CONDITIONS PRECEDENT TO ARBITRATION SET FORTH IN THE AGREEMENT
HAVE NOT BEEN FULFILLED BY THE PETITIONER, UNLESS SUCH FULFILIMENT HAS BEEN
PREVENTED, OR SUCH CONDITIONS HAVE BEEN WAIVED, BY THE OTHER PARTY; OR

{eB) The right to arbitrate hes been waived by the petitioner; or

{BC} Grounds exist for the revocation of the agreement,

(2) IF THE COURT DETERMINES THAT ANY AGREEMENT TC ARBITRATE A
CONTROVERSY EXISTS an order to arbitrate SUCH CONTROVERSY may not be
refused on the ground that the matier in issue lacks substentive merit.

(3} If the court determines that there are other issues, not subject
to erbitration, that are the subject of a pending action or special
proceeding between the parties and that s determination of such issues
may make the arbitration unnecessary, the court may order arbitration
but etay ite order until such determination or until such earlier time
es the court epecifiea.

(k) THE COURT MAY ENJOIN AN ARBITRATION PROCEEDING COMMENCED OR
THREATENED IF IT DETERMINES THAT THERE IS NO AGREEMENT TO ARBITRATE THE

CONTROVERSY,

1283. (1) If e court of competent jurisdiction, whether in this
State or not, has ordered arbitration of anm-iaswe CONTROVERSY involved
in an action or proceeding pending before a court of this State, the court
OF THIS STATE in which such action or proceeding is pending shall, upon
motion of a party, stay such action or proceeding until an arbitretion
is hed in sccordance with the order for arbitration or until such earlier

time ae the court specifies.



(2) 1If an application has been made to & court of competent
Jurisdiction, whether in this State or not, for en order compelling
arbitration of ar-iseue CONTROVERSY involved in an sction or proceeding
pending before a court of this State and such application is undetermined,
the court OF THIS STATE in which such action or proceeding is pending shall,
upan motion of a party, stay such action or proceeding until the application
for an order compelling arbitration is determined and, if arbitration of
such ipsue CONTROVERSY 1s ordered, until an erbitration is had in accordance
wlth the order for arbitration or until such earlier time as the court
gpecifies.

(3) If the isswe CONTROVERSY subject to arbitration is severable,

the stay may be with respect to that isswe CONTROVERSY only.

128k, (1)} 1If the arbitration agreement provides or the parties
otherwise agree upon a method of appointing an arbitrator, such method
shall be follewed., 1In the sbsence thereof, or if the agreed method fails
or for any resson cannot he followed, or when an arbitrator appointed
falls to act and his successor has not been appointed, the court, on
petition of a party, shall appoint one or more arbitrators IN ACCCRDANCE
WITH THE AGREED METHOD TO THE FULLEST EXTENT POSSIBLE.

(2) When = petition is made to the court to appoint a neutral
arbitrator AND THE MEFHOD UNDER SUBDIVISION (1) ABOVE CANNOT BE FOLLOWED,
THEN the court shall nominate five perscns from lists of persons supplied
Jjointly by the parties or obtained from & governmental agency or & private
diginterested association concerned with arbltration. The parties may ,

within five days of receipt of such nominees from the court jointly select
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the arbitrator by-sgreement-ew-lot-Lron.the-nomineses If the parties fail
to select an arbitrator within the five-day period, the court shall appoint

the arbitrator from the nominees,

1285, Unless the parties otherwise agree:

(1) The arbitration shall be by a single neutral arbitrator.

(2) EXCEFT UNDER THE CIRCUMSTANCES COVERED PY Subjees-te subdivision
(5) of Section 1286, if there is more than one arbitrator, the-pevers-asd
duties-of-the-arbibvatorey-other-than-the-powers-and-dubies-of -a-nevwiral
arbibrabory THE AWARD ®msy SIALL be RENDERED eweweised by & majority of them if
reasonable notice of all proceedings has been given to all arbitrators.

(3) If there is more than one neutral arbitrator, the powers and
duties of a neutral arbitrator under Section 1288, subdivisions (1) and
{2} of Section 1286 and subdivision {2} of Sectiocn 1289 may be exercised
by a majority of the neutral arbitrators or, by unanimous agreement of
the neutral arbitrators, such powers and duties may be delegated to one
of their number,

{(4) If there is no neutral arbitrator, the powers and duties of &

neutral arbitrator may be exercised by a majority of the arbitrators.

1286, Unless the parties otherwise agree:

(1) The neutral arbitrator shall appoint a time and place for the
hearing and ceuse notice to the parties and to other arbitrators to be
served personally or by registered or certified mail not less than seven
days before the hearing. Appesrance at the hearing waives notice. The

neutral arbitrator may adjourn the hearing from time to time as necessary.
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On request of a party for good cause, or upon his own determination, the
neutral arbitrator may postpone the hearing to a time not later than the
date fixed by the agreement for making the award or to a later date if
the pertles consent thereto.

(2) The neutral arbitrator shall preside at the hearing, shall rule
on the admission and exclusicn of evidence and on guesticne of hearing
procedure and shall exercise all powers relating to the conduct of the
hearing. IF ANY PARTY S50 REQUESTS, WITNESSES SHALL BE SWORN.

(3) The parties are entitled to be heard, to present evidence and
to cross-examine witnesses appearing at the hearing, but rules of evidence
and rules of judiclal procedure need not be cbserved.

(4) If an order to arbitrate has been made pursuant to Section 1282,
the erbltrators mey hear and determine the controversy upon the evidence
produced notwithstanding the failure of a party duly notified to appear.

(5} If an arbitrator WITH PROPER NCTICE OF ALL PROCEEDINGS for any
reason fails to act, the hearing shall continue but only the remaining
neutral arbitrator or neutral arbltretors may dedsermime~the-~gquessdens
ewbritied. RENDER TEE AWARD.

(6) THE If-a neutral arbitrator SHALL CONSIDER AND ACT SOLELY ON
THE RECORD MADE BEFCRE HIM; PROVIDED, HOWEVER, THAT HE MAY TAKE NOTICE
OF THOSE FACTS OF WHICH COURTS MAY TAKE JUDICIAL NOTICE UNDER SECTION
1875 OF THIS CODE ewbains-infermaticn-relating-se-the-isguen-ether-fhan
af-the-hearingy-he-shall-dipelose-puek-information-sa-ati-parties-to-the

avbitratisn-and-give-tha-parties-an-opperbunity-te-gees-ik.

wbom




1287. A party has the right to be represented by an attorney at
any proceeding or hearing under this title and me ANY walver of this
right is REVOCABLE bimding; PROVIDED, HOWEVER, THAT IF ANY PARTY RETRACTS
HIS WAIVER OF HIS RIGHT TQ BE REPRESENTED BY AN ATTORNEY THE OTHER PARTY
SHALL BE ENTITLED TO A REASONABLE CONTINUANCE FOR THE PURPOSE OF PROCURING

AN ATTORNEY.

1288. (1) Upon application of a party or upcn his ovn determinstion
the neutral arbitrator may Issue subpenas for the attendance of witnesses
and subpenas duces tecum for the production of books, records, documents
and cther evidence., Subpenas shall be 2aseswedy served and enforced in
accordance with Chapter 2 (commencing with Section 1985) of Title 3 of
Part 4 of thie code.

{2) The neutral arbitrator may administer oaths.

(3) On application of a party and for use as evidence and not for
discovery, the neutral arbitrator may order the deposition of & wiitness
vho cannot be subpenzed or is unable to attend the hearing to be taken
in the manner prescribed by law for the taking of depositions in ecivil
actions. If the neutral arbltrator orders the taking of the deposition
of a witness who resides outslde the State, the party who applied for
the taking of the depositlon shall obtain a commission therefor from the
superior court in accordance with Sections 2024 to 2028, inclusive, of
this code.

(4} Except for the parties and their agents, officers and employees,
gll witnesses appearing pursuent to subpena shall EE ENTITLED TO receive

feegr and mileage in the same amount and under the same clrcumstances as
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presceribed by law for witnesses in civil actions in THE superior court.
The fees-and mileage expenses OF A WITNESS SUBPENAED UPOR 'THE APPLICATION
OF A PARTY shall be paid by the party at whose request the witness is
subpensed. The feeg~ and mileage expenses of a witness subpenaed SOLELY
upon the determination of the neutral arbitrator shall be paid for in the

menner provided for the payment of the neutral arbitrator's expenses.

1289. (1) The award shall be in writing and signed by the arbitrators
concurring therein., It shall inciuvde a determination of azll the questions
submitted to the arbitrators the decision of which is necessary to the
avard made,

(2) The neutral arbitrator shall serve a signed copy of the award
on each party personally or by registered or certified mail or as provided
in the egreement.

(3) The award shall be made within the time fixed therefor by the
agreement or, if not so fixed, within such time as the court orders on
petition of a party. The parties may extend IN WRITING the time ejther
before or after the expiration thereof. A perty walves the objection
that an awerd was not made within the time required unless he glives the
arbltrators written notice of his objection prior to the service of a

signed copy of the awerd on him,

1200. (1) The arbitrators, upon written application of a party
may modify or correct the award upcen any of the grounds set forth in
gubdivisions (1)}(a) and {1){c) of Section 1294 not later than 30 25 days

after service of & signed copy of the award on the applicant.
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(2) Application for such modification or correction shall be maede not
later than 10 days after service of a signed copy of the award on the
applicant. UPON OR before making such application, the applicant shall
deliver or mail a copy of the application to all of the other parties to
the arbitration.

{3) Any party to the arbitration mey make written objection to such
application. The objection shall be made not later than 10 days after the
application is delivered or mailed to the objector. UPON OR before
making such objection the objector eshall deliver or mail a copy of the
gbjection to the applicant and all the other parties to the arbitraticn.

(4) UNLESS THE ARBITRATCRS DENY IN WRITING SAID APPLICATION, THEY SHALL
ISSUE A CORRECTED AWARD OR AMENDMENT TO THE AWARD IN ACCORDANCE WITH
SUBDIVISIONS (1) AND {2) OF SECTION 1289, IN THE EVENT THAT NO CORRECTED
AWARD CR AMENDMENT TC THE AWARD IS ISBUED WITHIN THE 30-DAY FERIOD, THE
APPLICATION SHALL BE DEEMED DENIED AS OF THE END OF THE 30-DAY PERIOD. FOR
THE PURPOSE OF SUBDIVISIONS (1) AND (2) OF SECTION 1294.5, THE DATE OF
THE SERVICE OF THE AWARD SBALL BE DEEMED TO BE THE DATE OF THE DENIAL OF
THE APPLICATION OR THE DATE QF THE SERVICE OF THE CORRECTED AWARD CR

AMENDMENT TO THE AWARD.

1291, Unless otherwise previded-ir AGREED TO BY the PARTIES, sgreement
te-arbitratey each party shall pay his pro rata share of the expenses and
fees of the neutrsl arbltrater, together with other expenses incurred In
the conduct of the arbitration, not including counsel fees or witness fees

or other expenses incurred by the parties.




1292, {i)--Upen-petiticn-of-a-parby-filed-within-ene-year-afber-serviee
ef-a-signed -eopy-of-the -avard-npon-hiny -the-eourt-shall-ecnfirm-an-awvard
vniesg-a-bimely-petition-to-vaeatey-nedify-or-aovreet-the-avard-has-beaen
filed-ag-provided~in-Seetions-1203-and-2204h-and-to-pendingy

ANY PARTY TO AN ARBITRATICON PROCEEDING MAY FILE A PETITION TQ CONFIRM
THE AWARD. IF THE COURT SHALL FIND THAT:

(A) THE RESPONDENT NAMED IN THE PETTTION WAS INCLUDED WITHIN
AND BOUND BY THE AGREEMENT T0O ARBITRATE THE CONTRQVERSY SET FORTH
IN THE PETITION, AND
(B) THE AWARD WAS RENDERED DETFRMINING SAID CONTROVERSY
THE COURT SHALL CONFIRM THE AWARD UNLESS THE COURT, UPON TIMELY APPLICATIOR OF
THE RESPCNDENT, SHALL VACATE SAID AWARD ON ONE OR MORE OF THE GROUNDS SET
FORTH IN SECTION 1293.

{8)--Unless-a-espy-thereef-has-previously-been-filed-in-the-preceedingy
the-§arty-petitisniag-fs;-an-e!der-eenfirming;-vaeating;-meéiﬂying-er-esr-
¥eeting-an-awayd-shali-ailege-the-subsbance-of-or-attackh-te-the-pebition-a
egpy-ef-each-ef-the-follewings

Ls)--The-agvecment-to-arbitrater

{b}--The-romep-of-she-arbibraterse [See § 1297(2)]

{ed--The-avardy

1293. (1) Upon petition of am-agmwrievwed party to the arbitration,

OR UPON TIMELY APFLICATION OF A RESPFCNDENT TO A PETITICN TO CONFIBEM, the
court shall vescate an award if THE COURT FINDS THAT:
() The award was procured by corruption, fraud or other undue means;

(b) There was corruption in any of the arbitrators;
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(c) The rights of the petitioner were substemtially prejudiced
by misconduct of a neutral arbitrator.

(@) The arbitrators exceeded thelr powers; or

(e) The rights of the petitioner were substantially prejudiced
by the refusal of the arbitrators to postpone the hearing upon sufficient
cause being shown therefor or by the refusal of the arbvitrators to hear
evidence material to the controversy or by other conduct of the arbitrators
contrexry to the provisions of this title.

{2)--A-petition-under-thic-~seabion-shail-be-filed-within-00-days
after-serviee~of-a-aignod-eopy-ef-the-avard-on-the-petibionery (See §1204.5]

(23) If the award is vacated on any of the grounds stated in subdi-
vision (1) of this gsection, the court may order a rehearing before new
arbitrators chosen as provided in Section 128h. If the award is vacated
on the grounds set forth in subdivision (1)(d) or (1)(e) of this sectionm,
the court mey, with the consent of the parties,?iider 8 rehearing before
the original arbitrators er-their-suecessers-appointed-in-aceordance-with
Seetion-1084. The period of time within which the agreement requires the
avard to be made is applicable to the rehearing and commences from the
date of the order for rehearing.

(4} (3) If the court denies the petition to vacate the.ayard, the court
shally-sn-veguess-ef-a-parsy; confirm-the awerd. [Sece § 1295.5{1)]

1294, (1) Upon petition of emy party to the arbitration, made-within
oG -daye-after-the-serviee-of-a-sigred~eopy-ef-the-avard-or-the -pebitiorery
the court shall modify or correct the award if THE CQURT FINDS THAT:

{a) There was an evident miscalculation of fipures or an evident

mistake in the description of any person, thing or property referred to

in the sward;
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{t) The arbitrators have awarded upon e mstter not submitted to
them and the award may be corrected without affecting the merits of the
decision upon the CONTROVERSY issues submitted; or

{¢c) The award is imperfect in a matter of form, not affecting the
meyits of the controversy.

{2) If the petition is granted, the court shall-medify-er-eerrests
the-gwerd-ae-a5-5e-affeet-1tg-intent-andy-if -requested-by-a-partyy shall
confirm the award as so modified or corrected,

(3} If the court denies & petition to modify or correct an award,
the court shally-cn-request-of-a-parbyy confirm the award UNLESS THE
AVARD IS VACATED UNDER SECTICN 1293.

1294.5., (1} A PETTTION TO CONFIRM UNDER SECTION 1292 MUST BE FILED
AND SERVED NOT LATFR THAN FOUR YEARS AFTER SERVICE OF A SIGNED COFY OF
THE AWARD ON THE PETITIONER.

(2) A PETITION TO MODIFY OR CORRECT (R TQ VACATE AN AWARD UNDER
SECTIONS 1293 OR 129l MUST BE FILED AND SERVED NOT LATER THAN 90 DAYS
AFTER SERVICE OF A SIGNED COPY OF THE AWARD ON THE PE{TTIONER.

(3) THE TIME LIMITS PROVIDED IN SUBDIVISIONS (1) AND (2) MAY BE
EXTENDED BY AN ACREEMENT IN WRITING BETWEEN THE PARTIEgiLED

(4} ANY PERSON SERVED WITH A COPY OF ANY PETITION/ UNDER SECTIONS
1292, 1293 OR 1294 WEQ DESIRES TO OPPOSE SAID PETITION OR TCO OBTAIN RELIEF
OTHER THAN PRAYED FCR IN SAID PETITION, MAY, NOTWITHSTANDING THE FROVISIONS
OF SUBSECTIQNS 1, 2 AND 3 HEREOF, FILE A RESPCNSE UITHIN TEN DAYS OF SERVICE
CF SUCH PETITION UNLESS SUCH TIME IS EXTENDED BY THE COURT.

(5) NO PETTTION MAY BE FILED UNDER SECTIONS 1292, 1293 OR 1294 UNTIL

AT LEAST 10 DAYS AFTER SERVICE OF THE AWARD, AND IF, DURING SUCH 10-DAY
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PERIOD, AN APPLICATION FOR MCDIFICATION OR CORRECTION OF THE AWARD IS MADE
UNDER SECTION 1290, THEN A PETITION MAY NOT BE FILED UNDER SECTIONS 1292,
1293 OR 1294 UNTIL THE FINAL DETERMINATION OF SUCH APPLICATION FOR MODIFICA-

TION CR CORRECTION UNDER SECTICN 1290.

1295. (1) Upon the granting of an order confirming an award, judgment
shall be entered in conformity therewith. The judgment when rendered by
the court shall be docketed as if 1t were rendered in an action. The
Judgment so entered has the same force and effect as, and is subject to
all the provisions of law relating to, = judgment in a civil action; and,
exeept-as-provided-in-pubdivisien-{p)-ef-this-seebieny; 1t may be enforced
as if it had been rendered in an action in the court in which it is entered.

éE}—-If-a-eentraversy-is-ée%eraineé~hy—an~awaré—that;—i?-it-were—a
sentraet-botween -the-partiesy -woutd-be-veguired-te-be-appreved-by-a~eaurby
ke -gvard-.ghall-be-deened-to-be-suah-a-eonbract-and-shail-be-gubjeet-to

gdeh-appre¥ate

1295.5. ARBITRATTON AWARDS MAY BE CCONFIRMED, MCDIFIED QR CORRECTED
BY THE COURT, OR VACATED ONLY AS PROVIDED IN THIS TITLE., Urless-an-award
is-vaeated-as-provided-in-this~titley-the-sward-may-bs-enferecd-in-the
gake-HeRRey -aRd-to-the-sans -axtens-as-a-esntraet -botveen-the-peFtieny
whether-the-avard-is-cenfirmed-s¥-rety

1296. (1) A petition for an order to arbitrate made pursuant to Section
1282 or a petition for the appointment of an arbitrator made pursuant to
Section 1284 shall be filed in the county where-any-party-resides-~er-Res-a
praee-of -business-e¥ where the agreement was to be performed or WAS
ENTERED INTO, OR IF if-nme-payby-has-a-vepidenee-gr-plpee-of-business
in-this-Btase-arnd the piace of performance is not specified in the
agreement OR IT WAS NCT ENTERED INTC IN THIS STATE, IN THE COUNTY
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WHERE ANY PARTY RESIDES OR HAS A PLACE OF BUSINESS ia-say-eousiy-ia-thie
Biate,

(2) A motion for a stay of an action made pursuant to Section 1283
ghall be made in the court where the action is pending.

(3) Any petition made after the commencement COR COMPLETION of
arbitraticn proceedings shall be filed in the county where the arbitration
ls being or has been held, or, if not held exclueively in any one county
of this State, then such petition shall be filed as provided in subdivision
{1} of this sectiom.

(k) AFTER ANY PETITICN HAS BEEN FILED UNDER SECTIONS 1282 or 128k,
ANY SUBSEQUENT PETITION UNDER EITHER OF SAID SECTIONS INVOLVING THE SAME
AGREEMENT TO ARBITRATE AND THE SAME CONTROVZRSY AND PARTIES SHALL BE FILED
IN THE SAME COURT AND HEARD IN AND AS A PART OF THE FARLIFR PROCEEDING.

(5) AFTER ANY PETTITION HAS BEEN FILED UNDER SECTIONS 1292, 1293, OR
129k, ANY SUBSEQUENI PETITIONS OR APPLICATIONS FCR RELIEF UNDER ANY OF
SATID SECTIONS INVOLVING THE SAME AWARD SHALL BE FILED IN THE SAME COURT
AND HFARD IN AND AS A PART CF THE EARLIER PROCEEDING.

1297. (1) A PETITION UNDER THIS TITLE SHALL SET FORTH IN THE
CAFTION THE NAMES OF THE PETTTIONER AND AS RISPONDENTS THE CTHER PARTIES
TO THE ARBITRATION AGREEMENT CR AWARD, IF ANY.

(2) A PETITION UNDER SECTIONS 1292 OR 1294 SHALL, UNLESS A COPY
THEREQF HAS PREVIOQUSLY BEEN FILED IN THE PROCEEDING:

(A) ALLEGE THE SUBSTANCE OF OR ATTACH io THE PETITION

A COPY OF THE AGREEMENT TO ARBITRATE.

(B} SET PORTH THE NAMES OF THE ARBITRATORS.

{C) INCORPCRATE (R ATTACH A COPY OF THE AWARD AND THE
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WRITTEN CPINION OF THE ARBITRATORS, IF ANY.

(3) A PETITION UNDER SECTION 1293 SHALL, UNLESS A COPY THERECF
HAS PREVIOUSLY BEEN FILED IN THE FROCEEDING:

(A) ALLEGE THE SUBSTANCE OF OR ATTACH TO THE PETITION A
COPY COF THE AGREEMENT TO ARBITRATE UNLESS THE EXISTENCE OR VALIDITY
OF SUCH AN ALLFGED AGREEMENT IS DENIED,

(B) SET FORTH THE NAMES OF THE ARBITRATORS.

(C) INCORPORATE (R ATTACH A COFY COF THE AWARD AND THE

WRITTEN OPINION OF THE ARBITRATCRS, IF ANY.

(4i) Except as otherwise provided in this SECTION ti%le, a petition
under this title shall be heard in the manner and upon the notice provided
by law for the making and hearing of motions, PROVIDED, HOWEVER, THAT NOT
LESS THAN 10 DAYS INITIAL NOTICE OF THE DATE SET FOR THE HEARING SHALL
BE GIVEN.

(52) A copy of the petition AND THE OTHER PAPERS REQUIRED BY SECTION
1010 OF THIS CODE and a written notice OF THE TIME AND PLACE OF HEARING
thereof shmll be served in the manner ﬁrovided in the erbitration agreement
FOR THE SERVICE OF SUCH PETITION AND NCTICE.

{63) If the mrbitration sgreement does not provide the manner in
which a copy of SUCH the petition and notice shall be served, the copy of
the petition and the notice dheweef AND ANY OTHER PAPERS REQUIRED BY
SECTION 1010 OF THIS COUE shall be served in the manner provided by law
for the service of summons in an action or in the manner provided in
subdivision (74) of this section unless:

{a) The person on whom service is to be made has previously appeared

in the proceeding, or
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{b} The person on whomlgervice is to be made has previously been
gerved with any petition in the proceeding in the manner provided by law
for the service of summons in an action or in the marmer provided in
subdivision (7W) of this section.

(Th& Subject to eubdivision (52} of this section, service of the copy
of the petition and the notice may be made upon a person cutside this
Stete by mailing the copy of the petition and the notice to such person
by registered or certlfied mail. Personal service outszide the State is
the equivalent of such service by mail, Proof of service by mail shall
be made by affidavit showing such mailing together with the refurn receipt
of the United States Post (Office bearing the signature of the person on
vhom service is to be made. Notwithstanding any cther provision of this
title, if service 1s made in the manner provided in this subdivision, the
petitlion may rot be heard until at least 30 days after the date of such

service.

(859 Subject to subdivision (58) of this section, if the person on
vhom service ig to be made has previously appeared in the proceeding or
has previocusly been served in the manner specified in subdivision (63} or
{73 of this section, the copy of the petition and notice shall be served
as provided in Chapter 5 {commencing with Section 1010) of Title 1k of
Part 2 of this code,
(9) AFTER THE FIRST FILING OF ANY PETITION UNDER SECTIONS 1292, 1293,
QR 120k, THE RESPONDING PARTY MAY SEEK RELIEF UNDER ANY OF SUCH SECTIONS BY WAY
OF RESPONSE TO SUCH PETITION AND NEED HOT FILE A CROSS PETITION AS SUCH. ALL
PETITIONS AND RESPONSES UNDER SUCH SECTIONS SHALL BE HEARD AT THE SAME TIME.
(10} ON THE DAY NOTICED FOR ANY HEARING UNDER THIS TITLE, SUCH

HEARTNG SHALL TAKE PRECEDENCE OF ALL OTHER MATTERS (I THE CALENDAR OF
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SAID DAY, EXCEPT OLDER MATTERS OF THE SAME CHARACTER AND MATTERS TC WHICH

SPECIAL FRECEDENCE MAY BE GIVEN BY LAW. [FROM CCP 527]

1297.5. Findings of fact and conclusions- of law need not be made by
the court upon the determination of a petition or motion under this title,

EXCEPT WHERE THE COURT CRDERS AN AWARD VACATED OR MODIFIED (R CORRECTED.

1298, (1) An appeal may be taken from:

(a) An order denying a petition to compel arbiltration under sub-
division {1) of Section 1282.

{(b) An crder granting or denying & petition to medifyy-eerrees-oF
eonfirm sn sward.

(¢} An order granting or denying a petition to vacate an award

unless & rehearing IN ARBITRATION is ordered.

(4) AN ORDER MODIFYING OR CORRECTING AND CONFIRMING AN AWARD, AN ORDER
DERYING A PETITICN TO MODIFY OR CORRECT AND VACATING AN AWARD, OR AN ORDER
DENYING A PEPITION TCO MCDIFY OR CORRECT AND CONFIRMING AN AWARD.

(ed) A judgment entered pursuant to this title.

(2) The appeal shall be taken in the same manner as an appeal from an

order or judgment in & civil action.

1298.5. The court shall award costs upon any judicial proceeding under
this title as provided in Chapter & (commencing with Section 1021) of Title
14 of Part 2 of this code.

1299. The making of an agreement in this State providing for arbi-
tration to be had within this State shall be deemed a consent of the parties

thereto te the jurisdiction of the courts of this State to enforce such
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agreement by the meking of any orders provided for in this title end by
entering of Jjudgment on sn awsrd under the agreement. An agrecment made in
this State which does not specify a place for the arbitration to be held

shall be considered to provide for arbitration within this State.

SEC., 3. Bection 1053 of the Code of Civil Procedure is amended to

read:

1053. When there are three referees [yor-thveec-arbitratersy] all

must meet, but two of them may do any act which might be done by all.

SEC. k. Section 1730 of the Civil Code is amended to read:

1730. SALE AT A VALUATION, Except as otherwise provided in Title 9

{commencing with Section 1280) of Part 3 of the Code of Civil Procedure:

(1) Where there is & contract to sell or a sale of goods at a price
or on terms to be fixed by & third person, and such third person, without
fault of the seller or the buyer, cannot or does not fix the price or
terms, the contract or the sale is thereby avoided; but if the goods or
any part thereof have been dellvered to and appropriated by the buyer he
must pay a reasonable price therefor.

{2) Where such third person is prevented from fixing the price or
terms by fault of the seller or the buyer, the party not in fault may
have such remedies against the party in fault as are allowed by Chapters

b and 5 of this act.

SEC. 5. Bection 3390 of the Civil Code is amended to read:
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3390. The following obligations cannot be specifically enforced:

1. An obligaticn to render personal service;

2. An obligation to employ ancther in personal service;

3. [Arn-agreement-to-submit-a-centreversy-te-arbitrationys ]

{bx] An agreement to perform an act which the party has not power
lavfully to perform when required to do so;

5+} 4. An egreement to procure the act or consent of the wife of
the contracting party, or of any other third person; or

[6+] 2. An agreement, the terms of which are not sufficiently

certain to make the precise act which is to be done clearly asceriainable.

SEC. 6. (1) Except as otherwise provided in subdivision (2) of this
gection, this act applies to all contracts whether executed before or
after the effective date of this act.

{2) BSection 1299 of the Code of Civil Frocedure, as added by this
act, does not apply to any contract executed before the effective date
of this act; but such section does apply to any renewal or extension of
an existing contract on or after the effective date of this act and to

any new contract executed on or after the effective date of this act.
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American Arbiltration Association
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relating to
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{32) 10/11/60

The present arbitration statute of the State of California, Title 9
of Part 3 of the Code of Civil Procedure, of 1927, afforded one of the
first modern laws in the United States whereby arbitration agreements
could be enforced. More than thirty years experience with thie statute
has shown its versatility and adaptebility to changing needs and times
in both commercial and labor arbitration. Nevertheless, there are always
minor defects or cmlssicns which appear in any type of legislation, These
often require slight revisions under changed circumstances, especisally in
the light of a great number of court decisions interpreting the applica-
tion of sections 1280 following of the Code of Civil Procedure.

Thus, a revision of the California arbitration statute was considered
necegsary to clarify some ambiguous provisions. The general tencr of the
changee in the California arbitraticn statute, as embodied in the proposed
draft of & new Title 9 {p. 14 foll. of Doc. 32 of the California Law
Revision Commissicn, of July 28, 1960) is exemplary. The proposed changes
constitute & grest improvement over the existing statutory Celifornis law
on arbitration,

There were obviously painsteking efforts taken to provide for a truly
modern srbitration law in Calilfornia. Some comments are nevertheless
called for with regard to certain proposed revisions as well as several
cmissions which might deserve further consideration.

1} Sect. 1280(2) permitting awsrds made pursuant to agreements nct
in writing appears tc be too vague and elsoc impractical, e.g. if there is

no agreement in writing, how may an egency administering arbitration get
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Jurisdiction wo commence an arbitration vroceeding? Agreements not signed
arve vealld but dquery whether orzl agreements would nct cause unnecessary
confusicn and frustration of the arbitral process.

2} On the other hand, if the suggestion for a statutory amendment
that only arbitration agreements "in writing" be enforceable, then oral
agreements which extend or renew previous writtensgreements should be
enforceable, Often a writien agreement calling for erbitration of disputes
will explre while the psrties are in the process of negotiating a new
agreement 4o replace the one that expired. The parties continue to operate
under the former agreement. It would be better if all doubt as to the
validity of arbitration during this period could be removed.

3} BSect. 1280{5) is ample enough for any possible extensions.

4} Sections 1286(1), 1289(2) and 1297(4) provide for service by
certified or registered mail. Service by ordinsry mail has been proven
sufficient in the practice of both commercial and labor arbitraticn, as
provided e.g. in sect. 39 of the Commercial Arbitration Rules, and sect.
36 of the Voluntary iLebor Arbitrstion Rules of the American Arditration
Association.

5) Bect, 1286(4) would preclude the use of ex parte arbitration
without a court order. This would seriously hamper meny interstate
arbitration agreements,.

6} BSect. 1288(3} specifically excludes disccvery procedures. The
reasons do not appear evident.

7) Sect, 1295(5), allowing for enforcement of an award which is not
reduced to judgment should make pome provision for the res judicats effect

of such aa unconfirmed award.
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Among important omissions ércm the proposed text there may be
mentloned:

a) Some type of joinder of parties should be permitted. Especially
in the congtruction field, where there are contractors and sub-contractors
involved, it ie manifestly unfair to have the contractor go through s full
arbitration proceeding and have to comply with certain requirements as to
speclfic performence of work to be done, and then oblige him to sue the
sub-contractor or go through snother arbiltration with the sub~contractor
merely because the sub-contractor was not a party to the agreement with
the owner.

b} Sericus consideration might be given to whether a court proceeding
should be stayed pending arbitration, where the party seeking the stay has
teken no affirmative steps to compel arbitration. It is dangerous to allow
the arbitration agreement %o act as e dilatory plea in and of itself,
Either the petitioner should be required to cross move to compel arbltra-
tion or the court should be specifically empowered to order the parties to
proceed to arbitration on its own motion.

c) Provisicnal remedies might also be provided for ean arbitration
proceeding, Just as they are authorized in court actions. Often the very
sublect of the dispute may become moot if the claiment cannct secure some
injunctive relief or attachment-type remedy. At present the arbitrator
may not grant such relief unless 1t is in the form of a final award,
because his suthority is limited to granting only one and, for that matter,
final award. Onece he grants preliminary relief it would be considered as
final; he could thus be "functus officio", soc that no further relief, on

the basic issues, could be forthcoming in the same arbitration.
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There may further be mentioned:

Sect. 3390 of the Civil Code, in its proposed amendment expressly
provides for non-enforcement of contracts for personal service. It may
be noted thet a decision to the contrary of the N.Y. Cowrt of Appeals was
rendered in Steklinski v. Pyramid Hlectric Co., 6 N.Y.2d 159, which has
widely been discussed. Reference is made to recent notes in 7 Universiiy
of Califcrnia Los Angeles Law Review 507, and 45 Cornell Law Quarterly 580
(1960).

Indeed, the questicn presents an issue which should be left to the
disecretion of the arbitrator if the parties wish to give such authority.
In this respect, the more recent decision of the H.Y. Court of Appeals,
in Grayson-Robinson Stores v. Irls Construction Corp,, 8 N.Y.2d 133, may

alsc be mentioned,




