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Memorandum No. 95 (1960) 

Subject: study No. 32 - Arbitration. 

Attached to this memorandum is a revised recommendation and statute 

on arbitration. The recommendation is on yellow and the statute on blue. 

The Bar's proposed statute is on green, and the American Arbitration 

Association's comments are on white. The Commission has considered and 

approved the text of the draft statute as far as Chapter 4. Beginning 

with Chapter 4, revisions from the previously approved text are shown with 

strike out and underline. 

The Legislative Counsel has made several suggestions relating to the 

drafting of the statute which the staff has incorporated in this draft. 

He has pointed out that the established practice is to identity principal 

subdiviSions of sections by letter instead of by number and to identify 

subSidiary subdiviSions by number. The staff has used numbers to identify 

its principal subdivisions of sections and letters for subsidiary subdivisions 

so that numbers will be used more extensively than letters. In long sections 

with several subdiviSions, the location of a particular subdivision is more 

readily apparent if it is identified, for example, by a (9) rather than an 

(i), and the use of the letter (i) or (1) may be confusing; however, to 

conform to established practice, we have retabulated the statute so that 

letters are used first, then numbers. 

The Legislative Counsel also pOints out that in many sections of the 

tentative arbitration statute the t~tions hsve the effect of numbering 
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each paragraph even though there is no apparent need for the separate 

identification. It has not been his practice to number separate paragraphs 

wi thin a section in the absence ~ some compelling reason to do so, as for 

example, the probability that it will be separately referred to later as 

the basis for a cr1m:l.nal charge or a statutory cross-reference. If a 

separate identification of a paragraph is needed, he believes that it raises 

the strong possibility that a separate section is indicated. A list of 

items following a colon is, of course, separately identified. ihe staff 

has followed the policy of the COIImissioners on Vnifozm state Laws by 

IIWIIbering all subdivisions of a section because we believed that such 

identification makes a section easier to read and to understand and aids 

attorneys and courts in looaUng and referring to particular provisions in 

a aection; hOIfever, to confozm to established practice, we have e11m:l.nated 

subdivision numbers wherever possible and in several cases have broken up 

a tabulated section into a number of separate sections. Because of the 

number of additional sections created, we have had to renumber the entire 

title and create several new chapters. Because ot the l1m:l.ted number of 

section numbers .vailable, we have used aecimala. To allow room for the 

insertion of additional sections in future years, we have numbered the 

sections "1280, 1280.2, 1280.4," etc. 

Since the text of the recommendation has been revised to conform to the 

J;"ey;l.s1ons made in the revised draft;, statute, it is sUSSested that each 

C~Bsioner review the text of the recommendation pr!or to the meetinG in 

order to save time at the meet1ng. 

'!'he draft statute has been rev1sed in accordance with i;he general direc

tiOOQ given to the sta:f'f' at the October meeting. COIIIIIBnts on specific 

chanps follow: 
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Section 1285. The addition of this section is suggested qy the staff 

as a procedural device to require the presentation of all issues relating 

to confizm1ng, vacating or modifying an award in ODe proceeding. The 

requirement of the fUing of a "response" was susgested by the Bar COImnittee, 

for under existing lsw the parties are at a loss to know what kind of 

document to file in opposition to a petition. 

Section 1285.2. This section carries out the action of the Commission 

at the October meeting. 

Section 1285.4. These smendmeuts are techDical in nature, not sub-

stantive. 

Section 1285.6. The Bar recommended the deletion of the reference to 

the successors of the original arbitrators. The CcmIII1ttee believed the 

reference created an ambiguity. The staff does not object to the revision 

and has, therefore, incorporated it in this draft. 

Sections 1285.8 and 1286. These smendments are to carr,y out the 

decision of the Commission to require confirmation unless the award is 

vacated. 

Section 1286.2. This section is baaed on a section added by the Bar 

as a part of its revision. It contains the l1m1tations approved. qy the 

CoIIIDission at the October eeting. A petition to confirm may be :tiled. 

within four years after service of the award; other petitions IllUst be filed 

within 90 days. 

The sectioD provides that the parties by agreement may extend the time 
, 

11m1tll. 'Ibis is existing lav, and the staff approves the revision. 

The provision prohibiting the filing of a petition for ten days after 

sel"lice of the award is to give the parties time to apply to the arbitrators 
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for modification or correction. ~ Bar Committee was concerned lest 

jurisdiction be asserted by both the arbitrators and the courts during 

this interval. 

Section 1286.4. SUbdivision (2) of this section was opposed by the 

Bar Committee, apparently because the CoIlInittee objected to the extension 

of arbitration to controversies involving domestic relations. The 

objection may have been because the Committee believes there should be 

no exceptions to the rille that contizmed awards are final. 

This subdivision does not extend the scope of arbitration. The sub

division was adopted by the Commission to take care of situations which may 

arise because the scope of arbitration has been extended by Section 1280 to 

any question of law or fact. However, the staff does not object to the 

deletion of the section, for in domestic relations situations, or in child 

custody disputes, the courts will alter or DJ:)dify the provisions of previous 

Judgments if the welfare of the persons concerned so requires. Therefore, 

no great harm will be occasioned by the deletion of the subdivision. 

Section 1286.6. The Bar objects to the provision permitting enforcement 

of unconfirmed awards as contracts. The staff believes that the el1m1.ns.tion 

of this provision will generate unnecessary judicial proceedings, for if an 

award becomes void unless it is confirmed, all awards will have to be 

confirmed. A person may safely rely on an award without resorting to 

conti~tion only if it is made clear that the award is valid unless an 

attack is made on it. 

In the previous draft, this section had a provision permitting any 

ground for vacating an award to be raised as a defense in an action to 

enforce the award as a contract. This provision was eliminated to carry 
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out the ColIInission's decision that attacks on the award IID1st be Jllll.de, if at 

all, within 90 days after service of the award. 

Chapter 5. The proposed. changes in Chapter 5 are JD:lstly technical. 

However, in Section 1287 .6, upon recommenclation of the Bar, the staff has 

added. a standard lO-day notice requirement in order to give a responilent 

time to file a response. This revision is necessary in view of the 

revisiOns previously recommended.. The third paragraph (umwmbered.) of 

Section 1287 should also be noted. 

Section 1288.6. '!he Bar CoDInittee believed that the court should be 

required. to make findings if it vacates, &:>difies or corrects an award. In 

view of the COIIDnission' s previous decision on findings, the staff did not 

believe that any exceptions should be made to the general rule stated in 

this section. 

Section 1289. The Bar re('()Dllll!nded. that jurisdiction over enforcement 

proceedings be given to the court in the county where the agreement is to 

be perf'ormed or where the agreement was entered into. !!be staff believes 

this is a desirable change and has incorporated it in this revision. 

Section 1289.4. A member of. the Bar COImII1ttee suggested that Jurisdic

tion over enforcement proceedings be given primarily to the court in which 

an action involviDg the controversy is pending. !!bis would obviate the 

necessity of tiling a new proceeding in a different court as a condition 

of obtaining a stay of the action. 'BIus, all lIIatters would be settled in 

one action. !!bere is a similar provision in the Unifo:nn Act. !!be staff 

believes that this is a desirable revision. 

Sections 1289.6 and l.289.8. 'l!le Bar recOllll1ended the addition of 

provisions indicating that subsequent petitions relating to preliminary 
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matters should be filed where the initial petition was filed and that 

subsequent petitions relating to post-award. procedures should be filed 

Where the initial post-sward petition was tiled. This is a desirable 

revision, and. the substance has been incorporated in the staff's revision. 

Section 1291. The Bar rec(llllllended that the words "in arbitration" 

be added after "rehearing" to eliminate a possible ambiguity. As this 

clarifies the section and does not alter the meaning, the staff has 

incorporated this revision. other revisions in this section have been 

made to correspond with the revisions made elsewhere in the statute. 

ADDITIONAL SUOOEfJ.rIONS 

Subdivision (10) on Green. The Bar recamnended that arbitration 

petitions should take precedence on court calendars. The staff recommends 

, against the proposal because it does not believe that arbitration pro

ceed1ll8s are that much more important than other proceedings. 

The A.A.A. proposed that some sort ot joinder provision be drafted 

so that other parties might be brought into arbitration proceedings. The 

staft does not believe that a person, not a party to an arbitration 

agreement, should be brought into arbitration proceedings. Even it such 

a person were a party to a difterent arbitration agreement, the cauplex1ties 

tmroJ.ved in compellill8 him to arbitrate appear to be insurmountable. The 

staft does not approve ot this recommendation. 

The A.A.A. also believes that some sort ot provisional remedies 

should be provided for arbitration proceedill8s. The staff believes that, 

if the parties wish to have judicial relief, they should go to court. 

The staft does nqt believe that it is desirable to provide arbitration 
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proceedings with all of the procedural devices available in civil litigation. 

Moreover, the staff believes that it would be dangerous to provide the 

provisional remedy of injunction in collective bargaining situations. The 

staff recommends rejection of this proposal. 

Respectfully submitted, 

Joseph :S. Harvey 
Assistant Executive Secretary 
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NOTE: 

Nove~ber 2, 1960 

CALIFORNIA LAW REVISION COMMISSION 
School of Law 

Stanford, California 

TENTATIVE 

RECOM1~iDATION AND PROPOSED LEGISLATION 

relating to 

ARBITRATION 

This 1s Eo tentative recommenElAtion and proposed statute 

prepared by the California Law Revision Commission. It is not a final 

recommendation and the Commission should not be considered as having 

made a recommendation on a particular subject until the final recommendation 

of the Commission on that subject has been submitted to the Legislature. 

This material is being distributed at this time for the purpose of 

obtaining suggestions and comments from the reCipients and is not to 

be used for any other purnose. 
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relating to 

Arbitration 

o 

ll/2/60 

The present California arbitration statute is Titl.e 9 (\>egInn1ng with 

Section 1280) of Part 3 of the Code of Civil Procedure. The enactment of 

this statute in 1927 placed California among that small but graving group 

of states that have rejected the COllllllOl1 law hostility to the enforcement 

of arbitration aereements and have provided a modern, expeditious system 

of enforcing such aereements. Nevertheless, experience under t;le 

C' California law has revealed certain defects in the statutory scheme. 

Because of these defects, the LegisJ.ature directed the Law Rev1s1on 

Comniss1on to study the arbitration statute to detemine whether 1t 

should be revised. 

The CaIIIII1saion has considered not only the California arbitration 

statute, but 1t has also considered the arbitration statutes of other 

states and the tl'zlUorm Arbitration Act drafted by the National Conference 

of CClllllliss10ners on tl'zlUorm State Laws. The Commission has concluded 

that the 'basic principJ.es of the present Cal1fornia. arbitration statute 

sbould be retained. However, the COIIIDission believes that scme 

revision of the present law is necessary 111 order to iIIIprove the 

organization of the statute, to clarity the law of arbitration, to 

eliminate certain 8l!O!l!!!11es and to improve arbitration procedure. 

C Although there are certain desirable features of the Uniform Arbitration 
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Act which should be incorporated in the California arbitration statute, 

much of the revision that is necessary would not be acccmplished by 

the enactment of the Uniform Act. As the necessary revision of 

California arbitration law cannot be readily accanpl1shed within the 

f'ramework of the existing title on arbitration, the CoDm1ssion rec()llIlMl!ds 

the enactlllent of a new title on arbitration that would retain the desir

able pr1ncipl.es of the existing law with the following principal 

modifications: 

Matters Subject to Arbitration 

1. The arbitration statute should be made appllcable to agreements 

for appraisals and valuations. The distinction between "appraisal" and 

C' "arbitration" agreements was created by the courts at a t1llle when the 

early statutor,y attempts to provide for enforcement of arbitration agree

ments ilIIposed c1llllbarsome procedural requirements upon the arbitration 

process. If it appeared f'rall. the nature ot the agreement that the 

parties desired a determination of a particular tact -- such al the value 

of certain property -- and did nat contemplate a formal proceeding in 

which evidence would be received, the courts held that the proceeding 

was an "appraisal" and not an "arbitration" in order to hold that the 

cumbersome statutor,y formalities were inapplicable. As neither the 

prelent California arbitration statute nor the statute ret'cmnended by 

the Calailsion requires the observance of any particular formality in 

the conduct of an arbitration proceeding, there is no longer any reason 

to preseX"le the judicially created distinction between these types of 

proceedings. Therefore, the distinction should be abolished. 
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2. The arbitration statute should be made clearly applicable to 

collective barp.1n1ne; agreements and other agreements pertaining to 

labor. The present law states that its provisions are not appl.icable to 

"contracts perta1n1ne; to labor." It has been held, however, that this 

exclus10n does not apply to agreements providing ~or the performance ~ 

mental and artistic, rather than pb;rsical. tasksj thus, contr~ts providing for 

the performance of actors' or artists' services and contr~ts pertaining 

to professional services are not within the exclusion. It has also been 

held that this exclusion is not applicable to collective berga1n1ns 

agreements. Thus, the exclusion bas been so narrowly construed that 

there is no reported case in which it has been applied. The COIIIIII1ss1on 

believes that the arbitration statute should be clarified by om:I.tting 

C' this exclusion and by prO'li.d1.ng specifically that agreements between 

employers and empl.oyees or their representatives are subject to the 

statute. This would codifY the deciSions int~eting the present 

arbitration statute. Of' course SUch a provision would not require 

caapulaary arbitration of labor disputes; it would merely provide a 

procedure for enforcing the agreements that parties voluntarily enter 

into. Many of the matters involved in labor disputes that are 

dete:nn1ned by arbitration cannot be determined Judicially. Hence, 

c' 

if agreements to arbitrate such lIIII.ttel's .. were unento;rcea"b.l§. 

there would be no means to resolve man;y of such matters except through 

industrial strife. 

3. The arbitration statute should be made applicable to written 

agreements that have been extended or renewed by an oral or implied 

agreement ot the parties. At the present tme, arbitration agreements 
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are en1'orceab~e only 11' they are in writing. Sometimes a written 

agreement containing arbitration proviSions will expire and the 

parties wUl agree, either orally or by conduct, to continue 

to operate u:cder the former agreement. The Commission believes 

that any doubt as to thevaJ.1dity of the arbitration agreement 

under such circumstances sbould. be removed. 

Proceedings to Enforce Arbitration Agreements 
" . 

1. The determinations to be made by the court ~ a petition to 

ccmpeJ. arbitration llhould be clarified. Same recent cases have indicated 

that the court should not only determine whether the parties agreed to 

arbitrate the matter in dispute but should also determine whether there 

is any merit to the contentions of the parties. SUch decisions permit 

the courts to resolve questions that the parties have agreed to submit to 

the decision of the arbitrators. The Commission recommeDds the addition 

of language to the arbitration statute indicating that the court is not 

to consider the merits of the dispute sought to be arbitrated upon 

proceedings to compel arbitration. 

2. The arbitration statute should prOV'ide that there are _tters 

that ~ be raised. in defense to a petition to ccmpeJ. arbitration in 

addition to the laclt of an arbitration lI8l'eement. The present statute 

prOV'ides that the court, upon a petition to ccmpel arbitration, must 

determine whether the agreement to arbitrate exists and whether it bas 

been breached; and, 11' there is no agreement or 11' there bas been no 

breach of the agreement, the petition must be d1sm1ssed. Cases, however, 

-4-



• • o o 

have Ilel.d that tile courts ms;y also consider whether the party seeking 

arbitration has waived his riGht to arbitrate or whether any other 

grOUllds exist that render the contract unenforceable. These holdiDgs 

should be codified. Moreover, tile statute should not provide tor the 

dismissal of the petition it the arbitration agreement has not been 

breached. It there is an enforceab1e agreement to arbitrate, an order 

to arbitrate should be made even thoush there has been no breach of tile 

agreement so that tile parties w1ll not have to return to the court if a 

party retuBes to ccmpJ.y with the agreement at a later tillle. 

3. Upon a petition to compel arbitration, tile court should not be 

required to order the arbitration to proceed 1mmed1ateJ.y it tilers is 

litigation between the parties pend1ug before a court 1nvolv1Dg issues 

C not subject to arbitration and a decision upon such issues 'I1JB:.f Jlllke tile 

arbitration unnecessary. At the present tillie, the statute requires the 

court to order arbitration when it makes the requisite f:Lndingsj there 

is no statutory prov1s:l.on permittiDg the court to delay the. arbitration 

until other matters have beell j\llllc1al.l.y determined. 

c' 

4. A pending action should not be stS¥ed in order to permit 

arbitration of the issues unJ.ess the party seeking the stay has taken 

action to caupel. arbitration. EitistiDg law prOVides for a stay of 

Judicial proceed1ugs. to permit arbitration but does not require the 

party seekins such raliet to take any steps to canpel arbitration. The 

existence of an agreement to arbitrate should not be ueed 0Illy as a 

dilatory plea; a pending action sllouJ.d be stayed onJ.y if the party 

seeking the stay is activeJ.y seekiDg to have the issues 1rwo1ved 

subnitted to arbitration and a court of competent jurisdiction bas 

determined that the issues should be arbitrated. 
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5. A procedure should be set forth in the statute to guide the 

courts in the selection of an arbitrator whan asked to do so. None is 

prOll'ided in the present law. A court should select an arbitrator either 

fl'om nominees jointly proposed by the parties or fram lists of 

experienced arbitrators maintained by such agencies as the American 

Arbitration ASSOCiation, The Federal .Mediation Service or the california 

ConcUiation Service. 

Conduct of the Arbitration Proc:eed1ng 

1. The arbitration statute should require notice of the arbitration 

hearing to be given to all parties unless the parties have otherwise 

asreed. Although there is no requirement of notice in the present 

statute, the courts have stated that reasonabJ.e notice is required. The 

requirement of notice should be codified; but the uncertain requirement 

of "reasonable notice" should be repl.e.ced with a specific requirement of 

at least seven days notice unless the parties have otherwise agreed. 

2. Recognition should be given to the fact that when there is more 

than one arbitrator, often only one arbitrator is, in fact, a neutral; 

each of the other _bers of the panel usually represents the viewpoint 

of the party who appointed him. The arbitrator appointed as a neutral 
1 

should be given the duties and responsibUities of sending the required 

notices, administering oaths, issuing subpenas, ruling on evidence and 

procedure and presiding at the hearing. 

3. The neutral arbitrator should not be permitted to base his 

decision on information relating to the controversy other than that 

obtained at the hearing unless the parties consent or are given an 
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opportunity to meet such information. Under the existing law, 

the arbitrators may consult independent experts outside the hearing 

lr1t1lout notifying the parties so long as the ultimate deciSion is that 

of the arbitrators themselves. 

4. Unless the parties have otherwise agreed, the arbitrators should 

be authorized to proceed with the arbitration even though one of the 

parties has refused to appear and take part. 'n1e present California law 

does not state whether or net the arbitration may proceed under such 

circUlUtancea. It should be made clear that a party I111!I.Y not prevent 

arbitration merely by sta;ying away from the hearins. However, unless 

the parties haTe specifically agreed that the arbitrators may proceed in 

the &bsellee of a party, the person seek1llg to proceed with the arbitra

tion should f'irst be required to obtain an order ccmpellins the other to 

arbitrate. 'n1e person ref'usill8 to appear may believe that he has no duty 

to arbitrate. A Judicial dete:rm1nation of' his duty to arbitrate should 

be made before an award. may be taken against him in his absence. 

5. S1l!!llsrly, the neutral arbitrators should be able to lIIBke !Ill 

award even though one or more of' the arbitrators refuses to participate 

unless the parties have otherwise agreed. At the present time, if' an 

arbitrator refuses to continue to participate in a proceedins, the 

hearins I111!I.Y continue and a majority of' the arbitrators may decide the 

matter. 'n1e power of' the majority to conduct the hearing when an 

arbitrator ref'uses to attend. at aU is doubtful, for the present 

California statute requires all of' the arbitrators to meet. The 
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arbitration process should not be subject to the whims of a single 

arbitrator. The COIIIIII:lss1on believes that the arbitration hearing should 

proceed even though an arbitrator re:tuses to participate; but the decision 

in such a situation should be made only by the neutral arbitrators so that 

the remaining arbitrators who are not neutral ms;y not control the decision. 

6. A waiver of the right to be represented by counsel at arbitration 

proceedings should not be b1nd1ng. The arbitration rules of some trade 

associations provide that the parties ms;y not be represented by counsel. 

It an arbitration agreement incorporates these rules by reference. the 

parties ms;y \IllWitt1ngly waive their right to cOlmSel when they merely 

believe that they are incorporating an arbitration procedure. The Can

IlIission believes that persons should have the right to be represented by 

C counsel at arr::r stage of the arbitration proceedings. aDd the arbitration 

statute should suarazrtee that right. 

7. The arbitrators should be granted a limited power to correct the 

award for technical errors. At present. only the court has the power to 

do so. Extending the power to the arbitrators ms;y mske it unnecessary for 

the parties to apply to the courts for relief in cases where the arbitrators 

have merely made an error in calculation or in form. 

8. If the arbitration agreement does not provide a t1llle lim1t 

within which the arbitrators must deterl!line the dispute, the court should 

be able to fix a time within which the matter must be decided. The 

absence of such a provision in the present California law permits an 

arbitration proceeding to be delayed unnecessarily. A party ms;y be 

prevented from obtaining arr::r relief at all in such cases. for a court 

C proceeding vould be stayed untU the arbitration is completed. 
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9. Statutory provision should be made for the pro rata division of 

the costs of arbitration among the parties. There is no provision in the 

existing law determining the responsibility of the parties for such costs. 

If there is no agreement between the parties on the matter, the costs 

should be borne equally by all the parties. This is the usual practice. 

Enforcement of the Award 

1. The present 9O-day period within which an award IIIBiY be confirmed 

by the court should be extended to four years. The confirmation procedure 

is merely a procedure for expeditious enforcement of arbitration awards; 

hence the time for seekiDg such enforcement action should be the same as 

the time within which relief must be sought for breach of a written 

contract. Parties usually do not resort to confirmation unless it appears 

that the opposing party is not going to comply with the award. Therefore, 

the extended period for confirmation will permit the parties to utilize 

the expeditious enforcement procedures provided even though the re1'usal 

to comply with the award occurs long after the award was made. The 

present 9O-day limit for attacking the award by a petition to vacate, 

modify or correct should be retained. The parties are entitled to know 

promptly whether or not the award is to be attacked, and the shorter time 

limit within which a party IIIBiY attack the award will place the burden of 

taking action upon the person cl.a1ming the award is defective. 

2. It should be made clear that an award becomes part of the contract 

between the parties. and IIIBiY be enforced as such even though it is not 

confirmed and a judgment is not entered in conformity with it. The present 

California statute does not indicate the legal status of an unconfirmed 
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award. Although no Calif'ornia case has specif'ical1.y so held, there have 

been indications in some cases that an unconfirmed award pro~ would 

be enforced as a contract between the parties. If' unconfirmed awards 

became void upon expiration of' the time f'or confirmation, the parties 

would be f'orced to initiate judicial proceedings to confirm every award 

made. Thus a great deal of unnecessary and undesired litigation would 

be generated. Therefore, any doubt concerning the validity at unconfirmed 

awards should be eliminated by specific language in the arbitration 

statute stating that unconfirmed awards are enforceabl.e as contracts. 

3. The arbitration statute should. set forth the procedure to be 

f'ollowed when a petition to con1'1rll!, modify or vacate an award is opposed. 

The present law does not indicate what procedure is to be f'ollowed in 

C such cases, and as a result the parties to these proceedings cannot 

determine whether an opposing pleading is necessary or permitted, and 

cannot determine what torm at opposing pleading to use. A person opposing 

o 

a petition to confirm, modify or vacate an award should be required to 

fUe a response setting torth his contentions and requesting any reliet 

he believes that he is entitled to receive. 

4. The arbitration statute should. require the presentation at all 

issues relat1n& to the validity of' an award to the court at the same time 

in a proceediI!g that results in either the confirmation at the award (as 

made or as moditied by the court) or the vacation of' the award. Any time 

a petition to confirm, modify or vacate an award is contested, the court 

ill called upon to determine the validity of' the award. If' it makes such 

a determination, it should f'inally settle the status at the award so that 

it will be unnecessary tor the parties to return to the court at a later 
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time for another determination of the status of the award. 

5. Ii' the court vacates an award, it should have the power to order 

a rehearing by arbitrators; but unless the parties otherwise agree, the 

rehearing should be conducted by different arbitrators, for the original 

arbitrators may be unduly disposed to decide the matter in the sme manner 

that it was decided at the first hearing. The present statute grants the 

court the power to order a rehearing, but only if the time originally fixed 

in the arbitration agreement for the arbitrators' decision has not expired. 

This limitation precludes a rehearing in a great many cases. The rehearing 

procedure can be more effectively utilized if the time within which the 

award is to be made under the arbitration agreement is computed fran the 

date of the order for rehearing and not :from the date of the original agreenent. 

6. A written award made pursuarrt to an oral arbitration agreement 

should be subject to confirmation or attack under the arbitration statute. 

At present, oral arbitration agreements are not specifically enforceable, 

but an award pursuant to such an agreement is enforceable as a contract. 

There is no provision for enforcing or attacking an award made pursuant to 

such an agreement under the arbitration statute. The Commission does not 

recOllllllend a change in the policy of refusing specific enforcement of oral 

arbitration agreements. But there is no reason to deny the parties to such 

an agreement the right to utilize the summary procedures available under 

the arbitration statute after an award has been made. 

Judicial Proceedings Generally 

1. California courts should be given personal jurisdiction over 

parties who have entered into agreements in this State providing for 

arbitration in California whether or not such parties can be found 
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an arbitration agreement entered into in California usually cannot be 

enforced here against an out-of-state party unless personal Jurisdiction 

can be obtained. The COIIIIIIission therefore recCIlIIDeIlds that the malting of 

an agreement in this state which provides for arbitration in this state 

be deemed a consent to California r s jurisdiction for purposes of enforce

ment of the arbitration agreement. A e1m1 lar provision is contained in 

the Uniform Arbitration Act and the laws of sane other states. 

2. The venue prOVisions of the present arbitration statute should be 

clarified and gathered together in one chapter of the title on arbitration. The 

venue provisions of the present arbitration statute are scattered throughout the 

title on arbitration. They are incomplete in that they do not permit Californ1a. 

courts to conf1rDl. an award 11' portions of the arbitration proceeding were con

ducted in several counties or outside the state. The benefits of the 

arbitration statute should not be denied to the parties to an arbitration 

agreement lDerely because circumstances require that evidence be received 

in more than one locality or that the controversy be submitted to persons 

not all ot wbcm are within the state. 

3. The appeal provisions of the arbitration statute should also be 

clar11'ied. The present statute does not provide tor an appeal frcm an 

order msde prior to the arbitration hearing. But the cases hold that an 

order dismissing a petition to compel arbitration is appealable and an 

order granting a petition to compel arbitration is not appealable. These 

decisions should be codified so that tbe appeal provisions of the arbitra

tion statute caupletely cover the matter of appeals in arbitration 

proceedings. 
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El1m1nation of Obsolete Frovisions 

There are certain provisions in the codes that are inconsistent 

with the provisions of the title on arbitration as proposed. Section 

1053 of the Code of CivU Procedure provides in part that when there 

are three arbitrators all must meet but two of them may perform any act 

that all of them might perform. As the proposed title = arbitration 

contains provisions determining the circumsts.nces under which arbitration 

1Il8;;{ proceed in the absence of some of the arbitrators, the reference in 

Section 1053 to arbitrators should be deleted. 

Civil Code Section 1730 (Section 10 of the Uniform Sales Act) states 

that a contract to sell at a valuation is avoided if the valuation fails 

without fault of either party. As there is no reason for such an agree

ment to fail if the parties can proceed under the title on arbitration, 

this section should be amended to indicate that it is inapplicable to 

those cases covered by the arbitration statute. 

Subdivision 3 of Civil Code Section 3390 states that an agreement 

to sub:n1t a dispute to arbitration is not specifieslly enforceable. As 

the arbitration statute provides a procedure for specifieslly enforcing 

such an agreement, this subdivision should be deleted tran the section. 

The Commission' s recQIJIDelIdetion would be effectuated by the 

enactment of the folloving measure! 
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11/1/60 

An act to repeal Title 9 (commencing with Section 1280) of Part 3 of the 

Code of Civil Procedure, to add Title 9 (commencing with Section 

1280) to Part 3 of the Code of Civil Procedure, to amend Section 

1053 of the Code of Civil Procedure and to amend Sections 1730 and 

3399 of the Civil Code, relating to arbitration. 

The peqple of the State of California do enact as foLlows: 

SECTION 1. Title 9 (commencing with Section 1280) of Part 3 of the 

Code of Civil Procedure is repealed. 

SEC. 2. Title 9 (commencing with Section 1280) is added to Part 3 

of the Code of Civil Procedure, to read: 

Title 9 

ARBITRATION 

Chapter 1 

GENERAL PROVISIONS 

1280. As used in this title: 

(a) "Agreement" includes, but is not limited to, agreements providing 

for valuations, appraisals and similar proceedings and agreements between 

employers and employees or between their respective representatives. 

(b) "Award" includes an award made pursuant to an agreement not in 

writing. 

(c) "Controversy" includes any question arising between the parties 
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to an agreement whether such question is one of law or of fact or both. 

(d) "Neutral arbitrator" means an arbitrator who is (1) selected 

Jointly by the parties to an agreement to arbitrate or by their representatives 

or (2) appointed by the court when the parties or their representatives 

Jointly fail to do so. 

(e) "Written agreement" shall be deemed to include a written agreement 

which has been extended or renewed by an oral or implied agreement. 

1280.2. A written agreement to submit to arbitration an existing 

controversy or a controversy thereafter arising between the parties is 

valid, enforceable and irrevocable, save upon such grounds as exist for 

the revocation of any contract. 

Chapter 2 

ENFORCEMENT OF ARBITRATION AGREEMENTS 

1281. On petition of a party alleging the existence of a written 

agreement to arbitrate a controversy and that a party thereto refuses to 

arbitrate such controversy, the court shall order arbitration of such 

controversy if it determines that an agreement to arbitrate such controversy 

exists, unless it determines that: 

(a) The right to arbitrate has been waived by the petitioner; or 

(b) Grounds exist for the revocation of the agreement. 

If the court determines that an agreement to arbitrate a controversy 

exists, an order to arbitrate such controversy may not be refused on the 

ground that the matter in issue lacks substantive merit. 

If the court determines that there are other issues, not subject to 

arbitration, that are the subject of a pending action or special proceeding 

between the parties and that a determination of such issues may make the 
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arbitration unnecessary, the court may order arbitration but stay its order 

until such determination or until such earlier time as the court specifies. 

1281.2. If a court of competent jurisdiction, whether in this State 

or not, has ordered arbitration of a controversy which is an issue involved 

in an action or proceeding pending before a court of this State, the court 

of this State in which such action or proceeding is pending shall, upon 

motion of a party, stay such action or proceeding until an arbitration is 

had in accordance with the order for arbitration or until such earlier time 

as the court specifies. 

If an application has been made to a court of competent jurisdiction, 

whether in this state or not, for an order compelling arbitration of a 

controversy which is an issue involved in an action or proceeding pending 

before a court of this State and such application is undetermined, the 

court of this State in which such action or proceeding is pending shall, 

upon motion of a party, stay auch action or proceeding until the application 

for an order compelling arbitration is determined and, if arbitration of 

such controversy is ordered, until an arbitration is had in accordance 

with the order for arbitration or until such earlier time as the court 

specifies. 

If the issue which is the controversy subject to arbitration is 

severable, the stay may be with respect to that issue only. 

1281.4. If the arbitration agreement provides or the parties otherwise 

agree upon a method of appointing an arbitrator, such method shall be 

followed. In the absence thereof, or if the agreed method fails or for 

any reason cannot be followed, or when an arbitrator appointed fails to 

act and his successor has r~t been appOinted, the court, on petition of a 



partYI shall appoint one or more arbitrators. 

When a petition is made to the court to appoint a neutral arbitrator, 

the court shall nominate five persons from lists of persons supplied 

jointly by the parties or obtained from a governmental agency or private 

disinterested association concerned with arbitration. The parties may 

within five days of receipt of such nominees from the court jointly select 

the arbitrator whether or not such arbitrator is among the nominees. If 

the parties fail to select an arbitrator within the five-day period, the 

court shall appoint toe arbitrator from the nominees. 

1282. 

(a) 

(b) 

Chapter 3 

CONWCT OF ARBITRATION PROCEEDINGS 

Unless the parties otherwise agree: 

The arbitration shall be by a single neutral arbitrator. 

Except as otherwise provided in subdivision (e) of Section 

1282.2 1 if there is more than one arbitrator, the powers and duties of 

the arbitrators, other than the powers and duties of a neutral arbitrator, 

may be exercised by a majority of them if reasonable notice of all 

proceedings has been given to all arbitrators. 

(c) If there is mere than one neutral arbitrator, the powers and 

duties of a neutral arbitrator under Sections 1282.8, 1283, 1283.2 and 

1283.8, subdivisions (a) and (b) of Section 1282.2 and subdivision (d) 

of Section 1284.2 may be exercised by a majority of the neutral arbitrators 

or, by unan1mcus agreement of the neutral arbitrators, such powers and 

duties may be delegated to one of their number. 

(d) If there is no neutral arbitrator, the powers and duties of a 
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neutral arbitrator may be exercised by a majority of the arbitrators. 

1282.2. Unless the parties otherwise agree: 

(a) The neutral arbitrator shall appoint a time and place for the 

hearing and cause notice to the parties and to the other arbitrators to 

be served persOnally or by registered or certified mail not less than 

seven days before the hearing. Appearance at the hearing waives notice. 

The neutral arbitrator may adjourn the hearing from time to time as 

necessary. On request of a party for good cause, or upon his own 

determination, the neutral arbitrator may postpone the hearing to a time 

not later than the date fixed by the agreement for making the award or to 

a later date if the parties consent thereto. 

(b) The neutral arbitrator shall preside at the hearing, shall rule 

on the admission and exclusion of eVidence and on questions of hearing 

procedure and shall exercise all powers relating to the conduct of the 

hearing. 

(c) The parties are entitled to be heard, to present evidence and 

to cross-examine witnesses appearing at the hearing, but rules of evidence 

and rules of judicial procedure need not be observed. On request of any 

party, the testimony of witnesses shall be given under oath. 

(d) If an order to arbitrate has been made pursuant to Section 

1281, the arbitrators may hear and determine the controversy upon the 

evidence produced notwithstanding the failure of a party duly notified 

to appear. 

(e) If an arbitrator for any reason fails to act, the hearing shall 

continue but only the remaining neutral arbitrator or neutral arbitrators 

may make the award. 
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(f) If a neutral arbitrator intends to base an award upon information 

relating to the controversy other than that obtained at the hearing, he 

shall disclose such information to all parties to the arbitration and give 

the parties an opportunity to meet it. 

1282.6. A party has the right to be represented by an attorney at 

any proceeding or hearing under this title and a waiver of this right 

may be revoked; but if a party revokes his waiver of his right to be 

represented by an attorney, the other party is entitled to a reasonable 

continuance for the purpose of procuring an attorney. 

1282.8. Upon application of a party or upon his own determination, 

the neutral arbitrator may issue subpenas for the attendance of witnesses 

and subpenas duces tecum for the production of books, records, documents 

and other evidence. Subpenas shall be served and enforced in accordance 

with Chapter 2 (commencing with Section 1985) of Title 3 of Part 4 of 

this code. 

1283. The neutral arbitrator may administer oaths. 

1283.2. On application of a party and for use as evidence and not 

for discovery, the neutral arbitrator may order the deposition of a 

witness who cannot be subpenaed or is unable to attend the hearing to 

be taken in the manner prescribed by law for the taking of depositions 

in civil actions. If the neutral arbitrator orders the taking of the 

deposition of a witness who resides outside the State, the party who 

applied for the taking of the deposition shall obtain a COmmission 

therefor from the superior court in accordance with Sections 2024 to 

2028, inclusive, of this code. 

1283.4. Except for the parties and their agents, officers and 
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employees, all witnesses appearing pursuant to subpena are entitled to 

receive fees aDd mileage in the same amount and uDder the same circumstances 

as prescribed by law for witnesses in civil actions in the superior court. 

The fee and mileage of a witness subpenaed upon the application of a party 

shall be paid by the party at whose request the witness is subpenaed. The 

fee and mileage of a witness subpenaed solely upon the determination of 

the neutral arbitrator shall be paid for in the manner provided for the 

payment of the neutral arbitrator's expenses. 

1283.6. The award shall be in writing and signed by the arbitrators 

concurring therein. It shall include a determination of all the questions 

submitted to the arbitrators the decision of which is necessary to the 

award made. 

1283.8. The neutral arbitrator shall serve a signed copy of the award 

on each party personally or by registered or certified mail or as provided 

in the agreement. 

1284. The award shall be made within the time fixed therefor by the 

agreement or, if not so fixed, within such time as the court orders on 

petition of a party. The parties may extend the time either before or 

after the expiration thereof. A party waives the objection that an award 

was not made within the time required unless he gives the arbitrators 

written notice of his objection prior to the service of a signed copy of 

the award on h,im. 

1284.2. (a) The arbitrators, upon written application of a party, 

may modify or correct the award upon any of the grounds set forth in 

subdivisions (a) and (0) of Section 1285.8 not later than 30 ~8 after 

service of a signed copy of the award on the applicant. 
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(b) Application for such modification or correction shall be made 

not later than 10 ~s after service of a signed copy of the award on 

the applicant. Upon or before making such application, the applicant 

shall deliver or mail a copy of the application to all of the other 

parties to the arbitration. 

(c) Any party to the arbitration may make written objection to 

such application. The objection shall be made not later than 10 days 

after the application is delivered or mailed to the objector. Upon or 

before making such objection, the objector shall deliver or mail a copy 

of the objection to the applicant and all the other parties to the 

arbitration. 

(d) The arbitrators shall either deny the application or modify or 

correct the award. The denial of the application or the modification or 

correction of the award shall be in writing and signed by the arbitrators 

concurring therein, and the neutral arbitrator shall serve a signed copy 

of such denial or modification or correction on each party personally or 

by registered or certified mail or as provided in the agreement. If no 

modification or correction of the award 1s served within the 3D-day period 

provided in subdivision (a) of this section, the application for modifica

tion or correction shall be deemed denied on the last day of the 3D-day 

period. 

1284.4. Unless otherwise agreed to by the parties, each party shall 

pay his pro rata share of ~le expenses and fees of the neutral arbitrator, 

together with other expenses incurred in the conduct of the arbitration, 

not including counsel fees or witness fees or other expenses incurred by 

the parties. 
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Chapter 4 

ENFORC:EMENT, MODIFICATION OR VACATION OF AWARD 

1285. A proceeding under this chapter to confirm, to modify or 

correct or to vacate an award is commenced by serving and filing a petition 

requesting such relief. The respondent named in the petition shall serve 

and file a response to the petition if he requests any relief other than 

that prayed for in the petition. 

1285.2. 1129a~-f11--ij,eB-,et!tieB-e~-a-,ar6y-f41ea-w~~!R-eRe-yea~ 

afte~-seF¥~ee-e~-a-e4gBea-ee,y-ef-tfie-awa~a-~,eB-fiimy-tfie-ee~~~-sfiall 

eeHf:i.!'!II-Sli-awsri-liMese-a-timel;,r-,eUtieB-oI!e-vaeaolsey-aeaUy-eiF-e8!'l!eet-tae 

awa~a-fiae-eeeB-f!lea-as-,~¥~aea-iB-Seet!eRs-1293-aBa-1294-B.Ba-ie-,eBa!Bg~1 

[t21--ijBiese-a-ee,y-tfie~eef-fiae-'iFev!e~sly-eeeB-~ilea-iB-tfie-,peeeea

!Ag,-tfie-,a~ty-,et~tieB~Bg-feiF-aB-e~ae?-eeBfi~Bg,-vaeaolsiBg7-m&iifyiBg-e~ 

es?~eet!fig-aB-awaFa-efiall-allege-tfie-s~estaBee-e~-eiF-attaek-te-tke-,et!t!eB 

a-e~,y-ei-eaek-ef-tfie-ieliew!Bg+J 

[fa1--~e-sg?eeaeBt-te-a~e!t~ate~J 

[te1--~e-aamee-ef-tfie-a~e!oIs~aolse?e~J 

[fe1--~e-awari~J 

When a Eet1t1on seeking relief under this chapter is served and filed 

in accordance with this title, the court shall confirm the award '~~ess it 

vacates or modifies or oorrects the a"'srd as prescribed in Section~ 1285.4 

and 1282.8. 

1285.4. [1293.-tlj--Y'9B-pe~it!eB-ef-aa-~~~pievea-'QPty-te-tRe 

apHbe;U~RJ Wher. a petit,ion or response requesting that an award be 
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vacated is served and filed in accordance with this title, the court shall 

vacate [eJ ~ award if the court finds that: 

(a) The award was procured by corruption, fraud or et.her undue means; 

(b) There was corruption in any of the arbitrators; 

(c) The rights of the [pe~!~!eBe~J party requesting tr.at the award 

be vacated were substantially prejudiced by misconduct of a neutral 

arbitrator; 

(d) The arbitrators exceeded their powers; or 

(e) The rights of the [:!'eUMsBe ... ] party requesting that the award 

be vacated were substantially prejudiced by the refusal of the arbitrators 

to postpone the hearing upon sufficient cause being shown therefor or by 

the refusal of the arbitrators to hear evidence material to the controversy 

or by other conduct of the arbitrators contrary to the provisions of this 

title. 

[t21--A-pet!~~eB-~e .. -~k!e-seet!eB-Sftaii-ee-{!!ea-w!tk!B-9Q-aaye 

afte"-8e..v!ee.el-a-s~gaei·ee,y-ei-tRe-awa~-eB-tAe-pet!t!eBe .. ~J 

1285.6. (t3jJ If the award is vacated on any of the grounds stated 

in (e1!.l!~vJ!,e!eB-t!~-ef'-"M8] Section ~285~4, the court may order a 

rehearing before new arbitrators chosen as provided in Section 1~8l.~. 

[*2i4]. If the award is vacated on the grounds set forth in subdivision 

(d) or (t*1] (e) of [~B!BJ Section 1285.4, the court [may.,] with the 

consent of the parties (1] may order a rehearing before the original 

arbitrators [ep-tBeJ!,p-S1!.eeeB6e .. e-ap:!,e!Btea-iB-&€ee~eee-wi~B-SeetieB 

i2i4J. The period of time within which the agreement requires the awalu 

to be made is applicable to the rehearing and commen~es from the date of 

the order for rehearing. 
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{f~--~f-~e-ee~F6-aeBies-~Be-~e~i~4eB-~e-vaea~e-~Be-awa~a7-~ke-ee~F6 

sBal17-eR-~e~~es~-ef-a-paFtJ7-e8Bf4Fm-~ke-awa~.] 

maae-wi~hia-9Q-aaY8-af'ep-~ke-se~v4ee-ef-a-eigaea-ee~y-ef-~ke-awa~a-eB-tke 

pe'i'ieRe¥] When a petition or response requesting that an award be 

modified or corrected is served and filed in accordance with this title, 

the court shall modify or correct the award if the court finds that: 

(a) There was an evident miscalculation of figures or an evident 

mistake 1n the'description of any person, thing or property referred to 

in the award; 

(b) The arbitrators have awarded upon a matter not submitted to them 

and the award may be corrected without affecting the merits of the decision 

upon the [{8~e5] controversy submitted; or 

(c) The award is imperfect in a matter of form, not affecting the 

merits of the controversy. 

1286. 

ep-esppee,] modifies or corrects the award [ae-as-'e-effee~-i~s-iR~eR'-aBa7 

{f-pe~~e5'ea-8y-a-paF6y], the court shall confirm the award as so modified 

or corrected. 

[t9~--~f-'ke-e8~-aeBiee-e-pe'{'{8B-~8-mea{fY-8~-e8Ppee*-eB-awaPir 

'ke-e8~-8kBll,-eB-~e~~ea~-ef-a-paFtY7-eeBf!~-~ke-awapa~] 

1286.2. (a) ExCept as otherwise provided in this section, a petition 

requesting that an award be confirmed under Section 1285.2 shall be served 

and filed not later than four years after the date of service of a signed 

copy of the award on the petitioner. 

(b) Except as otherwise provided in this section, a petition or 
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response requesting that an award be vacated under Section 1285.4 or 

modified or corrected under Section 1285.8 shall be served and filed not 

later than 90 days after the date of service of a signed cOPy of the 

award upon the person requesting relief. 

(c) Subject to the limitation set forth in subdivision (b) of this 

section, a response shall be served and filed within 10 days from the date 

of service of the petition unless such time is extended by the court. 

(d) No petition may be filed under this chapter until at least 10 

days after service of the Signed copY of the award on the petitioner. If 

an application to the arbitrators for modification or correction of the 

award is made under Section 1284.2 during such 10-day period, a petition 

may not be filed under this chapter until the final determination of the 

application for modification or correction under Section 1284.2. If an 

application is made to the arbitrators for modification or correction of 

the award under Section 1284.2, the date of the service of the award for 

the pUrpose of subdivisions (a) and (b) of this section shall be deemed 

to be the date of the service upon the petitioner of a Signed copy of 

the modification or correction of the award or of the denial of the 

application or the date that such application is deemed to be denied under 

subdivision (d) of Section 1284.2. 

(el The time limits provided in subdivisions (a), (b) and (c) of 

this section may be extended ?y an agreement in writing between the parties. 

1286.4. {~9,~--~~j) Upon the granting of an order confirming an 

award, judgment shall be entered in conformity therewith. The judgment 

when rendered by the court shall be docketed as if it were rendered in an 

action. The judgment so entered has the same force and effect as, and 
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is subject to all the provisions of law relating to, a judgment in a civil 

action; and [y-eKeep'-a6-p~v!.et-!B-6~B«!V!B!8B-ta1-Bf-.R!6-eeet!BByl 

it may be enforced as if it had been rendered in an action in the court 

in which it is entered. 

[ta,--it-a-eeB'~8ve~y-!e-aete~Bea-By-aB-awa~a-t8at7-!f-!t-ve~e 

a-eeBt~et-Be~eeB-'ke-pa~t!ee7-v8~a-Be-r~~!~ea-te-Be-apprBveS-ey-a 

e~~,-t8e-ava~a-8ftali-Be-aeea8a-te-Be-6¥e8-a-e8Bt~aet-aB«-sRali-B8 

8~Bdee'-tB-B~ek-aJJFBvalYl 

lZS6.6. [~9,y,.J Unless an award is vacated as provided in this 

[t!tieJ chapter, the award may be enforced in the same manner and to the 

same extent as a contract between the parties to the award, whether the 

award is confirmed or not. 
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Chapter 5 

GENERAL PROVISIONS RELATING TO PETITIONS AND RESPONSES 

1287. A petition under Chapter 2 (commencing with Section 1281) of 

this title shall be filed by a party to the alleged agreement to arbitrate. 

A petition under Chapter 4 (commencing with Section 1285) of this title 

shall be filed BY a party to the arbitration proceeding or award. 

A petition under this title shall name as respondents the other parties 

to the arbitration agreement or award, if any. Any person included within 

and bound BY the arbitration agreement or award may be named as a respondent. 

If the court finds that a person named as a respondent was neither a 

party to the arbitration agreement or award, if any, nor a person included 

within and bound by the arbitration agreement or award, the petition shall 

be dismissed as to that person. 

1287.2. Unless a copy thereof has previously been filed in the proceed

ing, a person seeking relief under Section 1285.2 or 1285.8 shall: 

(a) Allege the substance of or attach to his petition or response a 

csPy of the agreement to arbitrate. 

(b) Set forth in his petition or response the names of the arbitrators. 

(c) Incorporate in or attach to his petition or response a cOpy of 

the award and the written £pinion of the arbitrators, if any. 

1287.4. Unless a copy thereof has previously been filed in the proceed

ing, a petitioner seeking relief under Section 1285.4 shall: 

(a) Allege the substance of or attach to his petition a copy of the agree

ment to arbitrate unless the existence or validity of such an alleged agreement 

is denied. 

(b) Set forth in his petition the names of the arbitrators. 
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(c) InCOrPorate in or attach to his petition a copy of the award and 

the written opinion of the arbitrators, if any. 

1287.6. [flj) Except as otherwise provided in this title, a petition 

under this title shall be heard in the manner and upon the notice provided by 

law for the making and hearing of motions except that not less than 10 days 

initial notice of the date set for the hearing on a petition shall be given. 

1287.8. [te~J (a) A copy of the petition and a written notice of 

the time and plece of the hearing thereof and any other papers re~uired bl 

Section 1010 shall be served in the manner provided in the arbitration 

agreement for the service of such petition and notice. 

[t3j) 1El If the arbitration agreement does not provide the manner 

in which a copy of [~Re) such petition and notice shall be served, the copy 

of the petition and [~Re) notice (~Reyee'l and any other papers required by 

Section 1010 shall be served in the manner provided by law for the service 

of summons in an action or in the manner provided in (saS4!v!s!ea·t4~-ef

~e!sl Section 1288 unless: 

(1) The person on whom service is to be made has previously appeared 

in the proceeding, or 

(2) The person on whom service is to be made has previously been 

served with any petition in the proceeding in the manner provided by law 

for the service of summons in an action or in the manner provided in 

(sasa!vis!ea-f4j.e#-~R~81 Section 1288. 

1288. (t41-g~saee~-~e.sa.61v!8ieR·t21·ef-~e~sJ Except as otherwise 

provided in subdivision (8) of Section 1287.8, service of the copy of the 
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petition and the notice and any ather papers required ?y Section 1010 [aa~l 

shall be made upon a person outside this state by mailing the copy of the 

petition and the notice and other papers to such person by registered or 

certified mail. Personal service outside the State is the equivalent of such 

service by mail. Proof of service by mail shall be made by affidavit showing 

such mailing together with the return receipt of the United States Post 

Office bearing the signature of the person on whom service is to be made. 

Notwithstanding any other provision of this title, if service is made in 

the manner provided in this subdivision, the petition may not be heard 

until at least 30 days after the date of such service. 

1288.2. [f,j-S~8deet-te-B~8QiYisieR-f2~-ef-tai81 Except as otherwise 

provided in subdivision (a) of Section 1287.8, if the person on wham 

service is to be made has previously appeared in the proceeding or has 

previously been served in the manner specified in subdivision [~3+1 

(b) of Section 1287.8 or [~4i-e~-ta~eJ Section 1288, the copy of the 

petition and notice and any other papers required by Section 1010 shall be 

served as provided in Chapter 5 (commencing with Section 1010) of Title 

14 of Part 2 of this code. 

1288.4. A response shell be served as provided in Chapter 5 (commencing 

with Section 1010) of Title 14 of Pert 2 of this code. 

1288.6. [l29t.,.J Findings of fact and conclusions of law need not be 

made by the court upon the determination of a petition or motion under this 

title. 
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Chapter 6 

VENUE, JURISDICTION AND cos:rs 

1289. [~29'w--~1~--S~edeet-te-e~ea&v~s~sB-t2~-aRi-t4~-ef-ta~s-seet~eBl 

Except as otherwise provided in Section 1289.4 or 1289.6, [A) ~ petition 

fiep-aB-epiep-te-ape~tpate-maee-,~e~aBt-te-SeetieB-12i2-ep-a-,e~!tieB-fep 

to the commencement of arbitration proceedings shall be filed in the 

superior court in: 

(a) The county where the agreement is to be performed or was entered 

into. 

(b) If the agreement does not specify a county where the agreement 

is to be performed and the agreement was not entered into in any county in 

this State, the county where any party resides or has a place of business. 

[ep-waspe-tae-sgPseasBt-'s-te-ee-,epfepmeay-eFy-'f-Be-,aFty-a8s-a 

(c) In any case not covered by subdivision (a) or (b) of this Section} 

in any county in this State. 

[t2i~-A-aetieB-fep-a-stay-ef-aB-aet'8B-maie-,~s~eBt-te-Sset'eB-leg3 

1289.2. [f3il Except as otherwise provided in Sections 1289.4, 1289.6 

and 1289.8, any petition made after the commencement or completion of 

arbitration proceedings shall be filed in the superior court in the county 

where the arbitration is being or has been held, or, if not held exclusively 

in anyone county of this State, then such petition shall be filed as 

provided in [s~ei'visieB-tl~-sf-ta!8l Section 1289. 
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1289.4. If a controversy referrable to arbitration under an alleged 

agreement is involved in an action or proceeding pending in a superior 

court, a petition for an order to arbitrate shall be filed in such action 

or proceeding. 

1289.6. After a petition has been filed under Section 1281. 1281.4 or 

1284, any subsequent petition under those sections involving the same agreement 

to arbitrate and the same controversy and the same parties shall be filed in the 

same court and heard in and as a part of the earlier proceeding. 

1289.8. After a petition has been filed under Chapter 4 (commencing with 

Section 1285)of this title, any subse~uent petition under such chapter involving 

the same award and the same parties shall be filed in the same court and heard 

8S a part of the earlier proceedings. 

1290. A motion for a stay of an action made pursuant to Section 1281.2 

shall be made in the court where the action is pending. 

1290.2. [~299.l The making of an agreement in this State providing for 

arbitration to be had within this State shall be deemed a consent of the parties 

thereto to the jurisdiction of the courts of this State to enforce such agree

ment by the making of any orders provided for in this title and by entering 

of judgment on an award under the agreement. An agreement made in this State 

which does not specify a place for the arbitration to be held shall be 

considered to provide for arbitration within this State. 

1290.4. [a29g.,.] The court shall award costs u~on any judicial 

proceeding under this title as provided in Chapter 6 (commencing with Section 

1021) of Title 14 of Part 2 of this code. 
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Chapter 7 

APPEALS 

1291. [.i29i,.-f.i1 J An appeal may be taken from: 

(a) An order dismissing or denying a petition to compel arbitration 

under [saet'v~e~eB-f.i1-eIJ Section [~i21 1281. 

[fe1--Aa-e~te~-g~aBt~Rg-e~-teHY~Bg-a-~et~t~eB-te-metafY1-ee~~et-e~ 

eeBf~~-aR-awa~,.l 

[fe11 i£2 An order {gFaat~Bg-e~J dismissing or denying a petition 

[te-vaeate-aa-awaFt) under Chapter 4 (commencing with Section 1285)of thiq 

title unless a rehearing in arbitration is ordered. 

Cd) An order confirming an award. 

(e) An order modifying or correcting an award. 

ef) An order vacating an award unless a rehearing in arbitration 

is Ordered. 

[tt~J i§2 A Judgment entered pursuant to this title. 

1291.2. [~21] The appeal shall be taken in the same manner as an 

appeal from an order or judgment in a civil action. 

SEC. 3. Section 1053 of the Code of Civil Procedure is amended to 

read: 

1053. wr.en there are three referees [7-e~-tB~ee-a~eft~te~6;J 

all must meet, but two of them lDa;r do any act which might be done by all. 
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SEC. 4. Section 1730 of the Civil Code ia eoended to read: 

1730. SALE AT A VAWATION. EKcept ~s otherwise provided in Title 

9 (commencing with Section 1280) of Part 3 of the Code of Civil Procedure: 

(1) Where there is a contract to sell or a sale of goods at a 

price or on terms to be fixed by a third :person, and such third person, 

without fault of the seller or the buyer, cannot or does not fix the 

price or terms, the contract or the sale is thereby avoided; but if the 

goods or any part thereof have been delivered to and appropriated by the 

buyer he must pay a reasonable price therefor. 

(2) Where such third person is prevented from fiXing the price or 

terms by fault of' the seller or the buyer, the :party not in fault may 

have such remedies against the party in fault as are allowed by Chapters 

4 and 5 of this act. 

SEC. 5. Section 3390 of the Civil Code is amended to read: 

3390. The following obligations cannot be specifically enforced; 

1. An obligation to render personal service; 

2. An obligation to employ another in personal service; 

3. (Aa-ae;iI'eemeet ~f1~~-a-eee;l;,i'6.,el!'eY-*@-aiI'M*i'Ii.*""Bj] 

[ !t~ J An sl>l'eement to perform an act whi ch the party bas not power 

lawfu::'ly to r:erfc:t:::l when re'l.uired to do so; 

[f .. ] ~ An ac:eement to ])rocure the cet or consent of the wife of 

the contractinG j;c.rtr, or of s;::;,." other third rerecD; or 

["~J ~ ! .. ~ sL;reement, the terms of which are not sufficiently certain 

to make the preCise act which is to be dODe clearly ascertainable. 
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SEC. 6. (1) EXcept as otherwise provided in subdivision (2) of 

this section, this act applies to all contracts whethee executed before 

or after the effective date of this act. 

(2) Section [1299J 1290.2 of the Code of Civil Procedure, as added 

by this act, does not apply to any contract executed before the effective 

date of this act; but such section does apply to any renewal or extension 

of an existing contract on or after the effective date of this act and to 

any new contract executed on or after the effective date of this act. 
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EXHIBIT B 

SUGGESl'ED REVISIONS BY grATE BAR COMMI'l'rEE ON 

ARBITRATION OF TENTATIVE RECOMMmDATIONS OF 

CALIFORNIA LAW REVISION COMMISSION 

September 8, 1960 

Revised October 15, 1960 

(Proposed additional language is written in all capital letters and 

language proposed to be deleted is stricken through.) 

An act to repeal Title 9 (commencing with Section laBO) of Part 3 of the 

Code of Civil Procedure, to add Title 9 (commencing with Section 1280) 

to Part 3 of the Code of Civil Procedure, to amend Section 1053 of the 

Code of Civil Procedure and to amend Sections 1730 and 3399 of the 

Civil Code, all relating to arbitration. 

The people of the state of California do enact as follows: 

SECTION 1. Title 9 (commencing with Section laBO) of Part 3 of the 

Code of Civil Procedure is hereby repealed. 

SEC. 2. Title 9 (commencing with Section laBo) is added to Part 3 

of the Code of Civil Procedure, to read: 
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TITLE 9. ARBITRATION 

1280. As used in this title: 

-

(1) "Agreement" IS Nor LIMITED TO BUr includes agreements providing 

for valuations, appraisals and similar proceedings and ~eements between 

employers and employees or between their respective representatives. 

(2) "Award" includes an award made pursuant to an aereement not in 

writing. 

(3) "Controversy" includes any question arisine between the parties 

to an agreement whether such question is one of law or of fact OR BOTH. 

(4) "Neutral arbitrator" means an arbitrator who is (a) selected 

jointly by the parties to an ~eement to arbitrate or by their representa

tives or (b) appointed by the court when the parties or their representatives 

jOintly fail to do so. 

{'~--~'WFi~~eB-agpeemeB~~-aRa11-ee-ieemei-~e-iBelaQe-a-wpi~~eB 

agPeeaeB~-wkiek-aas-&eeB-ex~eBiea-ep-peBewei-ey-aB-eFal-ep-iapliea 

ape_R~ .. 

1281. A written ~eement to submit to arbitration an existing 

controversy or a controversy thereafter arising between the parties is 

valid, enforceable and irrevocable, save upon such grounds as exist for 

the revocation of any contract. COMMON LAW ARBITRATION IS ABOLISHED. ARBI

TIlATION WiY BE COMPEUJID AIID ENFORCED ONLY AS PROVIDED IN THIS TITLE. 

1282. (1) On petition of a party alleging the existence of a written 

agreement to arbitrate a controversy and that a party thereto refuses to 

arbitrate SUCH CONTROVERSY, the court shall order .arbi tratlon OF SUCH 
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. . .. 

CON'l'ROVERSY it it determines that AN agreement TO ARBITRATE SUCH COlftROVERSY 

exists, unless it determines that: 

(A) THE CONDITIONS PRECEDENT TO ARBITRATION SEr FORrH IN THE AGREliMEliT 

HAVE NOT BEEN FULFILLED BY THE PETITIONER, UNLESS SUCH ruLFILIMENT HAS BEEN 

PREVENTED, OR SUCH CONDITIONS HAVE BEEN WAIVED, BY THE OTHER PARTYj OR 

(aB) The right to arbitrate has been waived by the petitioner; or 

(eC) Grounds exist for the revocation of the agreement. 

(2) IF THE COURT DErERMINE9 THAT ANY AGRlmIENT TO ARBITRATE A 

CONTROVERSY EXISTS an order to arbitrate SUCH CONTROVERSY may not be 

refused on the ground that the matter in issue lacks substantive merit. 

(3) If the court determines that there are other issues, not subject 

to arbitration, that are the subject of a pending action or special 

proceeding between the parties and that a determination of such issues 

~ make the arbitration unnecessary, the court may order arbitration 

but stay its order until such determination or until such earlier time 

as the court specifies. 

( 4) THE COURT MAY ENJOIN All ARBITRATION PROCEEDING COMMENCED OR 

THRFATENED IF IT DETEromIES THAT THERE IS NO AGRIDMENT TO ARBITRATE THE 

CONTROVERSY • 

1283. (1) If a court of co~etent jurisdiction, whether in this 

State or not, has ordered arbitration of aB-!881i.e CONTROVERSY involved 

in an action or proceeding pending before a court of this state, the court 

OF THIS STATE in which such action or proceeding is pending shall, upon 

motion of a party, stay such action or proceeding until an arbitration 

is had in accordance with the order for arbitration or until such earlier 

ttme as the court specifies. 
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(2) If an application has been made to a court of competent 

jurisdiction, whether in this State or not, for an order compelling' 

arbitration of aR-!se~e CONTROVERSY involved in an action or proceeding 

pending before a court of this State and such application is undetermined, 

the court OF THIS 9l'ATE in which such action or proceeding is pending shall, 

upon motion of a party, stay such action or proceeding until the application 

for an order compelling arbitration is determined and, if arbitration of 

such !se~e CONTROVERSY is ordered, until an arbitration is had in accordance 

with the order for arbitration or until such earlier time as the court 

specifies. 

(3) If the hB~e CONTROVERSY subject to arbitration is severable, 

the stay may be with respect to that ;l,SSliS CONl'ROVERSY only. 

1284. (1) If the arbitration agreement provides or the parties 

otherwise agree upon a method of appointing an arbitrator, such method 

shall be followed. In the absence thereof, or if the agreed method fails 

or for any reason cannot be followed, or when an arbitrator appOinted 

fails to act and his successor has not been appointed, the court, on 

petition of a party, shall appoint one or more arbitrators IN ACCORDANCE 

WITH THE AGREED MEl1'HOD TO THE FULLEST EXTOO POSSIBLE. 

(2) When a petition is made to the court to appoint a neutral 

arbitrator AND THE MEl1'HOD UNDER SUBDIVISION (1) ABOVE CANNOT BE FOLLCMED, 

THEN the court shall nominate five persons from lists of persons supplied 

jointly by the parties or obtained from a governmental agency or • private 

disinterested association concerned with arbitration. The parties may • 

within five days of receipt of such nominees from the court jointly select 
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the arbitrator ~-~eemeR~-~-l~-~~~Re-Rea'Ree&. If the parties fail 

to select an arbitrator within the five-day period, the court shall appoint 

the arbitrator from the nominees. 

1285. Unless the parties otherwise agree: 

(1) The arbitration shall be by a single neutral arbitrator. 

(2) EXCEFT UNDliR THE CIRCUMSTANCES COVERED BY ille6ge'l;-te subdivision 

(5) of Section 1266, if there is more than one arbitrator, 1;Be-~eweps-aaa 

aaties-ef-tBe-8P8'tpQ~epS1-e1;a9P-tBas-tae-JElWepe-aaa-a~'I;ie&-ef-a-Be~tpal 

8P8itpatsPr THE AWARD say SnALL·be RENDERED·9Kepe!sea by a majority of them if 

reasonable notice of all proceedings has been given to all arbitrators. 

(3) If there is more than one neutral arbitrator, the powers and 

duties of a neutral arbitrator under Section 1288, subdivisions (1) and 

(2) of Section 1286 and subdivision (2) of Section 1289 may be exercised 

by a majority of the neutral arbitrators or, by unanimous agreement of 

the neutral arbitrators, such powers and duties may be delegated to one 

of their number. 

(4) If there is no neutral arbitrator, the powers and duties of a 

neutral arbitrator may be exercised by a majority of the arbitrators. 

1286. Unless the parties otherwise agree: 

(1) The neutral arbitrator shall appoint a time and place for the 

hearing and cause notice to the parties and to other arbitrators to be 

served personally or by registered or certified mail not less than seven 

days before the hearing. Appearance at the hearing waives notice. The 

neutral arbitrator may adjourn the hearing from time to time as necessary. 
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On request of a party for good cause, or upon his own determination, the 

neutral arbitrator may postpone the hearing to a time not later than the 

date fixed by the agreement for making the award or to a later date if 

the parties consent thereto. 

(2) The neutral arbitrator shall preside at the hearing, shall rule 

on the admission and exclusion of evidence and on questions of hearing 

procedure and shall exercise all powers relating to the conduct of the 

hearing. IF ANY PARTY SO REQUESTS, WITNESSES SHALL BE SWORN. 

(3) The parties are entitled to be heard, to present evidence and 

to cross-examine witnesses appearing at the hearing, but rules of eVidence 

and rules of judicial procedure need not be observed. 

(4) If an order to arbitrate has been made pursuant to Section 1282, 

the arbitrators may hear and determine the controversy upon the evidence 

produced notwithstanding the failure of a party dul.v notified to appear. 

(5) If an arbitrator WITH PROPER NOTICE OF ALL PROCEEDINGS for any 

reason fails to act, the hearing shall continue but only the remaining 

neutral arbitrator or neutral arbitrators may Qe~eFmARe-~fie-~~es~AeRs 

401UIai.Uea .. RENDER THE AWARD. 

(6) THE .f-a neutral arbitrator SHALL VONSIDER AND ACT SOLELY ON 

THE RECORD MADE BEFOOE HIM; PROVIDED, HOWEVER, THAT lIE MAY TAKE NOTICE 

OF THOSE FACTS OF WIlICH COURrS MAY TAKE JUDICIAL NOTICE UNDER SECTION 

1875 OF ~~IS CODE eetaiRs-iRfePmat~eR-pelat~Rg-te-tae-~se~ee-etaep-taaa 

a~-tae-keaP~BgT-ke-skall-Q~Beleee-e~ek-iRf8pmatieR-t8-all-~aPt~eB-te-tke 

aPe~tpat~eB-aBQ-g~v8-tke-~aPt~88-aB-8p~ept~ity-te-2eet-it. 



.. 

1287. A party has the right to be represented by an attorney at 

any proceeding or hearing under this title and Be ANY waiver of this 

right is REVOCABLE l!;!,.li9.;!,.B8j PROVIDED, HCMEVER, THAT IF ANY PARTY RElI'RACTS 

HIS WAIVER OF BIS RIGHT TO BE REPRESENTED BY AN ATTORNEY THE OTIIER PARTY 

SHALL BE ENTITLED TO A REASONABLE CON.TINUANCE FOR THE PURPOSE OF PROCURING 

AN ATl'ORNEY. 

1288. (1) Upon application of a party or upon his own determination 

the neutral arbitrator may issue subpenas for the attendance of witnesses 

and subpenas duces tecum for the production of books, records, documents 

and other evidence. Subpenas shall be ;!,.ss~eQ7 served and enforced in 

accordance with Chapter 2 (commencing with Section 1985) of Title 3 of 

Part 4 of this code. 

(2) The neutral arbitrator may administer oaths. 

(3) On application of a party and for use as evidence and not for 

discovery, the neutral arbitrator may order the deposition of a witness 

who cannot be subpenaed or is unable to attend the hearing to be taken 

in the manner prescribed by law for the taking of depositions in civil 

actions. If the neutral arbitrator orders the taking of the deposition 

of a witness who resides outside the state, the party who applied for 

the talting of the deposition shall obtain a commission therefor from the 

superior court in accordance with Sections 2024 to 2028, inclusive, of 

th!s code. 

(4) Except for the parties and their agents, officers and employees, 

all witnesses appearing pursuant to subpena shall BE ENTITLED TO receive 

feee- and mileage in the same amount and under the same circumstances as 
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prescribed by law for witnesses in civil actions in THE superior court. 

The fee&-and mileage e*~eBses OF A WITNESS SUBPENAED UPON THE APPLICATION 

OF A PARTY shall be paid by the party at whose request the witness is 

sUbpenaed. The fees- and mileage e~eBse8 of a witness subpenaed SOLELY 

upon the determination of the neutral arbitrator shall be paid for in the 

manner provided for the payment of the neutral arbitrator's expenses. 

1289. (1) The award shall be in writing and signed by the arbitrators 

concurring therein. It shall include a determination of all the questions 

submitted to the arbitrators the decision of which is necessary to the 

award made. 

(2) The neutral arbitrator shall serve a signed copy of the award 

on each party personally or by registered or certified mail or as provided 

in the agreement. 

(3) The award shall be made \Ii thin the time fixed therefor by the 

agreement or, if not so fixed, within such time as the court orders on 

petition of a party. The parties may extend IN WRITING the time either 

before or after the expiration thereof. A party waives the objection 

that an award was not made within the time required unless he gives the 

arbitrators written notice of his objection prior to the service of a 

signed copy of the award on him. 

1290. (1) The arbitrators, upon written application of a party 

~ modify or correct the award upon any of the grounds set forth in 

subdivisions (1) (a) and (1) (c) of Section 1294 not later than 30 2, days 

after service of a signed copy of the award on the applicant. 
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(2) Application for such modification or correction shall be made not 

later than 10 days after service of a signed copy of the award on the 

applicant. UPON OR before making such application, the applicant shall 

deliver or mail a copy of the application to all of the other parties to 

the arbitration. 

(3) Any party to the arbitration may make written objection to such 

application. The objection shall be made not later than 10 days after the 

application is delivered or mailed to the objector. UPON OR before 

~1ng such objection the objector shall deliver or mail a copy of the 

objection to the applicant and all the other parties to the arbitration. 

(4) UNLESS THE ARBITRATORS DENY IN WRITING SAID APPLICATION, THEY SHALL 

ISSUE A CORRECTED AWARD OR AMENDMENT TO THE AWARD IN ACCORMNCE WITH 

SUBDIVISIONS (1) AND (2) OF SEC'l'ION 1289. IN THE EVENT THAT NO CORRECTED 

AWARD OR AMENDMEm' TO THE AWARD IS ISSUED WITHIN THE 30-DAY PERIOD, THE 

APPLICATION SHALL BE DEEMED DENIED AS OF THE END OF THE 30-DAY PERIOD. FOR 

THE PURPOSE OF SUBDIVISIONS (1) AND (2) OF SECTION 1294.5, THE DATE OF 

THE SERVICE OF THE AWARD SHALL BE DEEMED TO BE THE DATE OF THE DENIAL OF 

THE APPLICATION OR THE DATE OF THE SERVICE OF THE CORREC'l'ED AWARD OR 

AMENDMOO TO THE AWARD. 

1291. Unless otherwise J!l'evUeB.-iR AGREED TO BY the PARTIES, agPeeJIIeB~ 

~e-apB~~l'a~ey each party shall pay his pro rata share of the expenses and 

fees of the neutral arbitrator, together with other expenses incurred in 

the conduct of the arbitration, not including counsel fees or witness fees 

or other expenses incurred by the parties. 
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ANY PARrY TO AN ARBITRATION PROCEEDING MAY FILE A PETITION TO CONFIRM 

THE A1rIARD. IF THE COURT SHALL FIND THAT: 

(A) THE RESPONDENl' NAMED IN THE PETITION 1IAS INCLUDED WITHIN 

AND BOUND BY THE AGREEMENT TO J\BBITRATE THE CONTROVERSY SET FORTH 

IN THE PJ<Ir ITI ON, AND 

(B) THE AWARD WAS RENDERED DETERMIlIIlfG SAID CONTROVERS'L 

THE COURT SHALL CONFIRM THE AWARD UNLESS THE COURT, UPON TIMELY APPLICATION OF 

THE RESPONDENT, SHALL VACATE SAID A1,ARD ON ONE OR HORE OF THE GROUNDS SET 

FORTH IN SECTION l293. 

l293. (1) Upon petition of aR-ag!p~eveQ party to the arbitration, 

OR UPON TIMELY APPLICATION OF A RESFONDENr TO A PFJrITION TO CONFIRM, the 

court shall vecate an award if THE COURT FINDS THAT: 

(a) The award was procured by corruption, fraud or other undue means; 

(b) There was corruption in any of the arbitrators; 
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(c) The rights of the petitioner were substantially prejudiced 

by misconduct of a neutral arbitrator. 

(d) The arbitrators exceeded their powersj or 

(e) The rights of the petitioner were substantially prejudiced 

by the refusal of the arbitrators to postpone the hearing upon sufficient 

cause being shown therefor or by the refusal of the arbitrators to hear 

evidence material to the controversy or by other conduct of the arbitrators 

contrary to the provisions of this title. 

~2t--A-,et~t~eR-~ie~-tR~8-8e~ieR-8Sall-ge-i~lea-witRiR-9Q-~s 

(2~) If the award is vacated on any of the grounds stated in subdi-

vision (1) of this section, the court may order a rehearing before new 

arbitrators chosen as provided in Section 1284. If the award is vacated 

on the grounds set forth in subdivision (l)(d) or (l)(e) of this section, 
MAY 

the court ma~, with the consent of the parties,lorder a rehearing before 

~eetieft-ieg4, The period of time within which the agreement requires the 

award to be made is applicable to the rehearing and commences from the 

date of the order for rehearing. 

(41 (1) If the court denies the petition to vacate th&.ayard, the court 

shal17-eR-~e~~st-8f-a-'aPtY1 confirm~he award. [See § 1295.5(1») 

1294. (1) Upon petition of aRl party to the arbitration, maAe-w~tBiR 

the court shall modify or correct the award if THE cOtmT FINDS THAT: 

(a) There was an evident miscalculation of figures or an evident 

mistake in the description of any person, thing or property referred to 

in the awardj 
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(b) The arbitrators have awarded upon a matter not submitted to 

them and the award may be corrected lfithout affecting the merits of the 

decision upon the CONTROVERSY ~ss~e9 submitted; or 

(cl The award is imperfect in a matter of form, not affecting the 

merits of the controversy. 

(2) If the petition is granted, the court sBall-me~~fy-ep-eePFee, 

confirm the award as so modified or corrected. 

(3) If the court denies a petition to modify or correct an award, 

the court shall;-9R-pe~we8~-ef-a-~aFty; confirm the award UNLESS THE 

At/ARD IS VACATED UNDER SECTION 1293. 

1294.5. (1) A PEl'ITION TO CONFIRM UNDER SECTION 1292 MUST BE FILED 

AND SERVED NOT LATER THAN FOUR YEARS AFTER SERVICE OF A SIGNED COPY OF 

THE AI-lARD ON THE PEl'ITIONER. 

(2) A PEl'ITION TO MODIFY OR CORRECT OR TO VACNrE AN AWAR!J UNDER 

SECTIONS 1293 OR 1294 MUST BE FILED AND SERVED NOT LATER THAN 90 DAYS 

AFTER SERVICE OF A SIGNED COPY OF THE AWARD ON THE PE.rITIONER. 

(3) THE TIME LIMITS PROVIDED IN SUBDIVISIONS (1) AND (2) MAY BE 

EXTENDED BY AN AGREEMmT IN WRITING BEl'WEEN THE PARTIES. 
FILED 

(4) ANY PERSON SERVED WITH A COPY OF ANY PEtITION/UNDER SECTIONS 

1292, 1293 OR 1294 WHO DESIRES TO OPPOSE SAID PEl'ITION OR TO OmAIN RELIEF 

OTHER THAN PRAYED FOR IN SAID PEl'ITION, MAY, NOTWITHSTANDING THE PROVISIONS 

OF SUBSECIIONS 1, 2 AND 3 HEREOF,. F;[LE A RESPONSE l1ITHIN TEN DAYS OF SERVICE 

OF SUCH PEI'ITION UNLESS SUCH TIME IS EXTENDED BY THE COURT. 

(5) NO PEl'ITIONMAY BE FILED UNDER SECTIONS 1292, 1293 OR 1294 UNTIL 

AT LEAST 10 DAYS AFTER SERVICE OF THE AWARD, AND IF, DURING SUCH lO-DAY 

-12-



• • 

PERIOD, AN APPLICATION FOR MODIFICATION OR CORRECTION OF THE AWP.RD IS MADE 

UNDER SECTION 1290, THEN A PETITION MAY Nor BE FILED UNDER SECTIONS 1292, 

1293 OR 1294 UNTIL THE FINAL DETERMINATION OF SUCH APPLICATION FOR MODIFICA

TION OR CORRECTION UNDER SECTION 1290. 

1295. (1) Upon the granting of an order confirming an award, judgment 

shall be entered in conformity therewith. The judgment when rendered by 

the court shall be docketed as if it were rendered in an action. The 

judgment so entered has the same force and effect as, and is subject to 

all the provisions of lav relating to, a judgment in a civil action; and, 

e*ee~t-as.~pev~aeQ-~a-s~eaiv~8iea-t2~-e~-tRis-seetiea; it may be enforced 

as if it had been rendered in an action in the court in vhich it is entered. 

~2~--If-a-eeBtPevepsy-is-aetepmiBea-ey-aa-awapa-taat7-~f-it-wepe-a 

8eatpaet-getweeB-tse-~aptie8y-Wea±a-se-petYipea-te-ee-a~FPevea-sy-a-ee~t7 

tse-awapa-8sa~-se-aeeMea-te-ge-saek-a-e9Btpaet-aaa-8Ra±±-Be-eas&eet-te 

SOl Bs-al'!,pe'fa±y 

1295.5. ARBITRATION AWARDS MAY BE CONFDlMED, MODIFIED OR CORRECTED 

BY THE COURT, OR VACATED ONLY AS PROVIDED IN THIS TITLE. YBlees-aB-awari 

ia-vaeatea-as-!'P8viaea-iB-tkis-titley-tse-awapa-may-ee-eBfepeea-~B-tse 

sams-maaaep-eBQ-te-tss-eame-sKteBt-as-a-eeBtpaet-setweeB-tse-pspties1 

wketkep-tks-awapQ-ie-esBf~Pmea-ep-Rety 

1296. (1) A petition for an order to arbitrate made pursuant to Section 

1282 Qr a petition for the appointment of an arbitrator made pursuant to 

Section 1284 shall be filed in the county wsepe-aay-FQpty-pesiaee-sP-Ras-a 

Flaee-ef-easiBess-ep vhere the agreement was to be performed or WAS 

ENTERED INTO, OR IF !f-ae-!'apty-kas-a-peBiaeBee-$p-~±eee-$~-eaB!ReeB 

iR-ts~8-State-eae. the place of performance is not specified in the 

agreement OR IT WAS Nor ENTERED INTO IN THIS STATE, IN THE COUNTY 
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(2) A motion for a stay of an action made pursuant to Section 1283 

shall be made in the court where the action is pending. 

(3) Any petition made after the commencement OR COMPLETION of 

arbitration proceedings shall be filed in the county where the arbitration 

is being or has been held, or, if not held exclusively in anyone county 

of this state, then such petition shall be filed as provided in subdivision 

(1) of this section. 

(4) AFTER ANY PEl'ITION HAS BEEN FILED UNDER SECTIONS 1282 or 1284, 

ANY SUBSEQUEm' PEl'ITION UNDER EITHER OF SAID SECTIONS INVOLVING THE SAME 

AGRETh!ENT TO ARBITRATE AND THE SAME CONrROVilllSY AND PARTIES SHALL BE FILED 

IN THE SAME COURT AND HEARD IN AND AS A PART OF THE EARLIER PROCEEDING. 

(5) AFTER ANY PErITION HAS BEEN FILED UNDER SECTIONS 1292, 1293, OR 

1294, ANY SUBSEQUENl' PETITIONS OR APPLICATIONS FOR RELIEF UNDER ANY OF 

SAID SEvrIONS INVOLVING THE SAME AWARD SHALL BE FILED IN THE SAME COURT 

AND HEARD IN AND AS A PART OF THE EARLIER PROCEEDING. 

1297. (1) A PErITION UNDER THIS TITLC SHALL SEl' FORTH IN THE 

CAPTION THE NAMES OF THE Pm'ITIONER AND AS RESPONDENTS THE arHER PARTIES 

TO THE ARBITRATION AGREEM£lli'r OR AWARD, IF PJ:f:l. 

(2) A PEl'ITION UNDER SECTIONS 1292 OR 1294 SHALL, UNLESS A COFY 

THEREOF HAS PREVIOUSLY BEEN FILED IN THE PROCEEDING: 

(A) ALLEnE THE SUBSTANCE OF OR ATTACH TO THE PETITION 

A COFY OF THE AGll.EEMElll' TO ARBITRATE. 

(B) 3m FORTH TIlE NAMES OF THE ARBITRATORS. 

(C) IN(:ORPORATE 00 ATTACH A COFY OF THE AWARD AND THE 
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WRITTEN OPINION OF THE ARBITRATORS, IF 1INY. 

(3) A PETITION UNDER SECTION 1293 SHALL, UNLESS A COPY THEREOF 

HAS PREIlIOUSLY BEEN FILED IN THE PROCEEDING: 

(A) ALLEGE THE SUBSTANCE OF OR ATl'ACH TO THE PETITION A 

COPY OF THE AGREEI-1ENr TO ARBITRATE UNLESS THE EXISTENCE OR VALIDITY 

OF SUCH AN ALLJroED AGREEMENT IS DENIED. 

(B) SET FORTH THE NAMES OF THE ARBITRATORS. 

( C) INCORPORATE OR ATrACH A COPY OF THE AWARD AND THE 

WRITTEN OPINION OF THE ARBITRATORS, IF ANY. 

(41) Except as otherwise provided in this SECTION 'i;i.~18, a petition 

under this title shall be heard in the manner and upon the notice provided 

by law for the making and hearing of motions, PROVIDED, HOWEVER, THAT NOT 

LESS THAN 10 DAYS INITIAL NOTICE OF THE DATE SET FOR THE HEARING SHALL 

BE GIVEN. 

(52) A copy of the petition AND THE OTHER PAPERS REQUIRED BY SECTION 

1010 OF THIS CODE and a written notice OF TIlE TIME AND PLACE OF HEARING 

thereof shall be served in the manner provided in the arbitration agreement 

FOR THE SERVICE OF SUCH PETITION AND NOTICE. 

(631 If the arbitration agreement does not provide the manner in 

which a copy of SUCH ta8 petition and notice shall be served, the copy of 

the petition and ~ll8 notice taQPs8f AND ANY OTHER PAPERS REQUIRED BY 

SECTION 1010 OF THIS CODE shall be served in the manner provided by law 

for the service of summons in an action or in the manner provided in 

subdivision (74) of this section unless: 

(a) The person on whom service is to be made has previously appeared 

in the proceeding, or 
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(b) The person on whom service is to be made has previously been 

served with any petition in the proceeding in the manner provided by law 

for the service of summons in an action or in the manner provided in 

subdivision (7~) of this section. 

(7~) Subject to subdivision (52) of this section, service of the copy 

of the petition and the notice may be made upon a person outside this 

State by mailing the copy of the petition and the notice to such person 

by registered or certified mail. Personal service outside the State is 

the equivalent of such service by mail. Proof of ser~ice by mail shall 

be made by affidavit showing such mailing together with the return receipt 

of the United States Post Office bearing the signature of the person on 

whom service is to be made. Notwithstanding any other provision of this 

title, if service is made in the manner provided in this subdivision, the 

petition may not be heard until at least 30 days after the date of such 

service. 

(85~ Subject to subdivision (5~) of this section, if the person on 

whom service is to be made has previously appeared in the proceeding or 

has previously been served in the manner specified in subdivision (6~) or 

(7~) of this section, the copy of the petition and notice shall be served 

as provided in Chapter 5 (commencing with Section 1010) of Title 14 of 

Part 2 of this code. 

(9) AFTER THE FIRST FILING OF ANY PETITION UNDER SECTIONS 1292, 1293, 

OR 1294, THE RESPONDING PARTY MAY SEEK RELIEF UNDER ANY OF SUCH SECTIONS :BY WAY 

OF RESPONSE TO SUCH PErITION AND NEED NOT FILE A CROSS PETITION AS SUCIl. All. 

PETITIONS AND RESPONSES UNDER SUCH SECTIONS SHAll. BE HEARD AT THE SAME TIME. 

(10) ON THE DAY NOTICED FOR ANY HEARING UNDER THIS TITLE, SUCH 

HEARING SHAll. TAKE PRECEDENCE OF AU OTHER MA'l'I'ERS ON THE CALENDAR OF 
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SAID DAY, EXCEFT OLDER MATTERS OF THE SAME CHARACTER AND MATTERS TO WHICH 

SPECIAL PRECEDENCE MAY BE GIVEN BY LAIi. [FROM CCP 527] 

1297 .5. Findings of fact and conclusions- of la,r need not be J:!ade by 

the court upon the determination of a petition or motion under this title, 

EXCEPT WHERE THE COURT ORDERS AN Al-iARD VACATED OR MODIFIED OR CORRECTED. 

1298. (1) An appeal may be taken from: 

(a) An order denying a petition to compel arbitration under sub-

division (1) of Section 1282. 

(b) An order granting or denying a petition to msaifYT-99Ppset-sp 

confirm an g,ward. 

(c) An order granting or denying a petition to vacate an award 

unless a rehearing IN ARBITRATION is ordered. 

(d) AN ORDER MODIFYING OR CORRECTING AND CONFIRMING AN AWARD, AN ORDm< 

DENYING A PETITION TC MODIFY OR CORRECT AND VACATING AN AWARD, OR AN ORDER 

DENYING A PETITION TO MODIFY OR CORRECT AND CONFIRMING AN AWARD. 

(ea) A judgment entered pursuant to this title. 

(2) The appeal shall be taken in the same manner as an appeal from an 

order or judgment in a civil action. 

1298.5. The court shall award costs upon any judicial proceeding under 

this title as provided in Chapter 6 (commencing with Section 1021) of Title 

14 of Part 2 of this code. 

1299. The making of an agreement in this State providing for arb!-

tration to be had within this State shall be deemed a consent of the parties 

thereto to the jurisdiction of the courts of this State to enforce such 
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agreement by the making of any orders provided for in this title and by 

entering of judgment on an award under the agreement. An agreement made in 

this State which does not specify a place for the arbitration to be held 

shall be considered to provide for arbitration within this State. 

SEC. 3. Section 1053 of the Code of Civil Procedure 1s amended to 

read: 

1053. When there are three referees [,ep-~kPee-BPei~pa~ep8,J all 

must meet, but two of them may do any act which might be done by all. 

SEC. 4. Section 1730 of the Civil Code is amended to read: 

1730. SALE AT A VALUATION. Except as otherwise provided in Title 9 

(commencing with Section 1280) of Part 3 of the Code of Civil Procedure: 

(1) Where there is a contract to sell or a sale of goods at a price 

or on terms to be fixed by a third person, and such third person, without 

fault of the seller or the buyer, cannot or does not fix the price or 

terms, the contract or the sale is thereby avoidedj but if the goods or 

any part thereof have been delivered to and appropriated by the buyer he 

must pay a reasonable price therefor. 

(2) Where such third person is prevented from fixing the price or 

terms by fault of the seller or the buyer, the party not in fault may 

have such remedies against the party in fault as are allowed by Chapters 

4 and 5 of this act. 

SEC. 5. Section 3390 of the Civil Code is amended to read: 
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3390. The following obligations cannot be specifically enforced: 

1. An obligation to render personal service; 

2. An obligation to employ another in personal service; 

(~~J An agreement to perform an act which the party has not power 

la\~ully to perform when required to do so; 

[~T l!!.:.. An agreement to procure the act or consent of the "ife of 

the contracting party, or of any other third person; or 

[~TJ ~ An agreement, the terms of which are not sufficiently 

certain to make the precise act which is to be done clearly ascertainable. 

SEC. 6. (1) Except as otherwise provided in subdivision (2) of this 

section, this act applies to all contracts whether executed before or 

after the effective date of this act. 

(2) Section 1299 of the Code of Civil Procedure, as added by this 

act, does not apply to any contract executed before the effective date 

of this act; but such section does apply to any reneval or extension of 

an existing contract on or after the effective date of this act and to 

any new contract executed on or after the effective date of this act. 
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relating to 
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10/11/60 

The present arbitration statute of the state of California, Title 9 

of Part 3 of the Code of Civil Procedure, of 1927, afforded one of the 

first modern laws in the United states whereby arbitration agreements 

could be enforced. MOre than thirty years experience with this statute 

has shown its versatility and adaptability to changing needs and times 

in both commercial and labor arbitration. Nevertheless, there are alW83s 

minor defects or omissions which appear in any type of legislation. ~ese 

often require slight revisions under changed circumstances, especially in 

the light of a great number of court decisions interpreting the applica

tion of sections 1280 following of the Code of Civil Procedure. 

Thus, a rev:!.sion of the California arbl.tration statute was considered 

necessary to clarify some ambiguous provisions. The general tenor of the 

changes in the California arbitration statute, as embodied in the proposed 

draft of a new Title 9 (po 14 foll. of Doc. 32 of the California Law 

Revision Commission, of July 26, 1960) is exemplary. The proposed changes 

constitute a great improvement over the existing statutory California law 

on arbitration. 

There were obviously painstaking efforts taken to provide for a truly 

modern arbitration law in California. Some comments are nevertheless 

called for with regard to certain proposed revisions as well as several 

omissions which might deserve further consideration. 

1) Sect. 1'dS0(2) permitting awards made pursuant to agreements net 

in ~riting appears to be too vague and also impractical, e.g. if there is 

C no agreement in writing, how may an agency administering arbitration get 
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c. jurisdiction ~0 c~nce ar. arbitration proceeding? Agreements not signed 

'U'e valid but query whether oral agreements would net cause UDnecessa.:t'Y 

confusion and frustration of the arbitral process. 

2) On the other hand, if the suggestion for a statutory amendment 

that only arbitration agreements "in writing" be enforceable, then orr"::. 

agreements which extend or renew previous writtensgreements should be 

enforceable. Often a written agreement calling for arbitration of disputes 

will expire while the pe,rties are in the process of negotiating a new 

agr·eeme:at to replace th~ one that expired. The parties continue to operate 

un!er the former agreement. It would be better if all doubt as to the 

validity of arbitration c.uring this period could be removed. 

3) Sect. 1280(5) is ample enough for any possible extensions. 

4) Sections 1286(1), 1289(2) and 1297(4) provide for service by 

certified or registered mail. Service by ordinary mail has been proven 

s~ficient in the practice of both commercial and labor arbitration, as 

provided e.g. in sect. 39 of the Commercial Arbitration Rules, and sect. 

36 of the Voluntary Labor JI.rbitr&.tion Rules of the .American Arbitration 

Association, 

5) Sect. 1286(4) would preclude the use of ex parte arbitration 

without a court order. This would seriously hamper many interstate 

arbitration agreements. 

6) Sect. 1288(3: specifically excludes discover.r procedures. The 

reasons do not appear evident. 

7) Sect. 1295 (5), allowing for enforcement of an award wh:!.ch is not, 

reduced to judgment s\'t;)Uld make [30me provision far the res ,judica~;a effect 

ot: such aa uncCllf'irmed award. 
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Among important omissions from the proposed text there may be 

mentioned: 

a) Same type of joinder of parties should be permitted. Especially 

in the construction field, where there are contractors and sub-contractors 

involved, it is manifestly unfair to have the contractor go through a full 

arbitration proceeding and have to comply with certain requirements as -to 

specific performance of work to be done, and then oblige him to sue the 

sub-contractor or go through another arbitration with the sub-contractor 

merely because the SUb-contractor was not a party to the agreement with 

the owner. 

b) Serious consideration might be given to whether a court proceeding 

should be stayed pending arbitration, where the party seeking the stAy has 

taken no affirmative steps to compel arbitration. It is dangerous to allow 

the arbitration agreement to act as a dilatory plea in and of itself. 

Either the petitioner should be required to cross move to compel arbitra-

tion or the court should be specifically empowered to order the parties to 

proceed to arbitration on its own motion. 

c) Provisional remedies might also be provided for an arbitration 

proceeding, just as they are authorized in court actions. Often the very 

subject of the dispute may become moot if the claimant cannot secure some 

injunctive relief or attachment-type remedy. At present the arbitrator 

may not grant such relief unless it is in the form of a final award, 

because his authority is limited to granting only one and, for that matter, 

fin~ award. Once he grants preliminary relief it would be considered as 

final; he could thus be "functus officio", so that no further relief, on 

the basic iSSues, could be forthcoming in the same arbitration. 
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There may further be mentioned: 

Sect. 3390 of the Civil Code, in its proposed amendment expressly 

provides for non-enforc~~nt of contracts for personal service. It may 

be noted that a decision to the contrary of the N.Y. Court of Appeals was 

rendered in staklinski v. Pyramid Electric Co., 6 N.Y.2d 159, which has 

widely been discussed. Reference is made to recent notes in 7 Universi~,y 

of California Los Angeles Law Review 507, and 45 Cornell Law Quarterly 580 

(1960) • 

Indeed, the question presents an issue wM_ch should be left to the 

iii"cretion of the arbitra.tor if the parties wish to give such authority. 

In this respect, the more recent decision of the N.Y. Court of Appeals, 

in Grayson-Robinson Stores v. Iris Construction Corp., 8 N.Y.2d 133, ~ 

alae· be mentioned. 
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