(_ e LM.)é(“E%f

10/18/60
Memorandum No. 92 (1960)
Subject: Study No. 32 - Arbitration

We have received comments and suggestions on the Commissionts
tentative statute on arbitration from the State Bar Committee
on Arbitration and from the American Arbitration Association.
In this memorandum; the staff reviews these comments and
suggestions and makes recommendations concerning them. The
Commission's tentative statute, with changes recommended by
the staff, is on the pink pages attached to this memorandum
and is designated as Exhibit A. Changes proposed by the staff
are shown by underscoring and by strike out type.

Attached to this memorandum on the green pages, designated
as Exhibit B, is the Commission's tentative statute as revised
by the State Bar Committee on Arbitration. Exhibit B was
prepared by the staff after attending a meeting on QOctober 15
with the State Bar Committee. The State Bar Committee has not
approved this Exhibit as representing its action but it is
believed to accurately represent the views of the State Bar
Committee. Our consultant, Sam Kagel, sat in on the meetings
of the State Bar Committee and will be at our meeting when we
consider this study.

Attached to this memorandum as Exhibit C is a letter from
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the American Arbitration Association commenting on the tentative

statute prepared by the Commission.

COMMENTS ‘ §

SECTION 1280,

Subdivision (1) is proposed to be amended by the State
Bar so that the first line will begin "fAgreement? is not

limited to but includes valuation . «+ . ." The staff believes

that this proposal should be worded "'Agreement’® includes, but

is not limited to, valuations . . o "

Although the staff does not think that these additional
words add any meaning to the subdivision, we have no objection
to the amendment in order to make abundantly clear that the
enumeration is not exclusive. Although other subdivisions in ;
this section also use the word "includes"™ no similar amendment
to those subdivisions is needed.

Subdivision {2) is objected to by the American Arbitration

Association. It does not understand how an agency dealing in
arbitration can work with an oral arbitration agreement. The
State Bar did not object to this provision.

The staff does not believe the A.A.A. will be overly
troubled by this provision. If it doesn't want to accept oral
references, it doesn't have to. The staff believes that the

provision should be retained.



Subdivision {5). The State Bar has proposed that this

subdivision be deleted. The cbjection of the Committee was
that the subdivision might bind the parties to a labor contract
to a no-strike - no-lockout agreement as the quid pro quo for
the arbitration agreement that continues to exist. This might
be well beyond the intent of both the parties. The Committee
believed that, if the parties seriously desired to be bound

to arbitrate, they could exchange letters extending the agree-
ment on a day to day basis, or for such other pericd of time

as the parties might desire.

The A.A.A.; on the other hand, thinks that extended
arbitration agreements should be enforceable, It states that
doubt as to the existence of the arbitration clause should be
removed.,

The staff, hcwever; is persuaded by the arguments of the
Bar. The status of the parties is quite uncertain when they
continue to operate under expired collective bargaining contracts.
We do not think that we should include a provision that might
bind the parties to obligations they did not believe they had

incurred.

SECTION 1281,

The Bar proposes to add to the end of the section the
following language: ™Common law arbitration is abolished.
Arbitration may be compelled and enforced only as provided in

this title.®




The Commission did not intend to abolish common law
arbitration entirely, for there would be no other source of
law to determine the obligations of the parties under an oral
arbitration agreement. The Commission intended to modify
the existing law on oral arbitration agreements ~- which is
the common law -- to the extent that written awards made
pursuant to oral agreements would be enforceable under the
statute,

The Bar Committee does not believe that it is desirable
to have two sets of rules governing the cbligations of the
parties under arbitration agreements. It believes that this
leads to confusion.

The staff is not aware of any great amount of confusion
that has arisen on this subject in California. Only one case
involving an oral agreement has reached the appellate courts,
and the court had no difficulty in enforcing the award. The
Commission's present proposal merely continues the existing
law, except that award pursuant to oral agreements will be
enforceable under the statute.

The staff believes that to abolish "common law arbitration®
while non-statutory oral arbitration exists will lead to con-
fusion. This confusion could be eliminated either by enforcing
oral agreements under the statute or by eliminating arbitration
pursuant to oral agreements entirely. If it is desirable to
abolish arbitration pursuant to oral agreements, the following

amendment of Section 1281 is suggested:

.




1281, A written agreement to submit to arbitration an
existing controversy or a controversy thereafter arising between
the parties is valid, enforceable and irrevocable, save upon
such grounds as exist for the revocation of any contract. Any

such agreement not in writing is void.

SECTION 1282,

The Bar has suggested several amendments to Section 1282,

Subdivision (1). The Bar has suggested that this subdivision
be clarified by the addition of the words “such controversy".
This alteration would indicate more clearly than does the
Commissionts draft that the court must determine that the
parties agreed to arbitrate the specific matter in dispute.
The staff believes the alteration is very desirable and strongly
recommends that the suggested amendment be approved.

The Bar has also suggested the addition of language to
indicate that an order to compel arbitration may be denied if
the petitioner has not complied with the conditions precedent
to arbitration. This suggestion is to make it clear that a
party to a labor agreement who is seeking arbitration must
comply with the grievance procedures contained in the agreement.
The staff approves of the suggestion; however, the staff believes
the amendment should be drafted as set forth on the pink sheets.
Under the staff amendment, a separate subdivision is c¢reated
tc deal with the problem.

Subdivision {2). [Subdivision (3) on the pink] The

-5




Bar has suggested a technical amendmet so that the subdivision

will conform to the changes made in subdivision {1). One i
member of the Bar Committee, though, urged strongly that this
subdivision be deleted. He stated that the existing California
arbitration law is really not too bad, and the addition of

this sentence to the Commission®s proposal would make the
proposed arbitration law so far inferior to the existing
arbitration law that he would seek to oppose it in the
Legislature. The Bar Committee approved this subdivision as
modified, two members dissenting.

The staff recommends that the subdivision be retained as
modified. We believe that the modifications suggested by the
Bar will make it clear that the court is not to order arbitra-
tion of any question that a party has not agreed to arbitrate.
The staff believes; though, that this subdivision is necessary
to preclude the possibility that a court might deny an order
compelling arbitration of a question the parties agreed teo
arbitrate merely because the court believes that the contentions
of one party are without merit.

Subdivision {4). ([Subdivision {5} on the pink] The Bar

suggested the addition of an amendment clearly indicating that
a threatened arbitration proceeding may be enjoined. This
provision was added by the Bar because it desired to make the
provisions of this title the exclusive source of law governing
arbitration. Some members of the Committee believed that a

provision making this title exclusive might mean that an equity
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court could not enjoin a threatened proceeding. Therefore,
this provision was included.

The staff reccmmends the addition of this provision
whether or not this title becomes the exclusive source of law
governing arbitration proceedings. Because arbitration is a
special proceeding governed by special provisions in the code,
it is possible that the courts might hold that there is no
power to enjoin such proceedings if there is no express
authority contained in this title, The Uniform Arbitration

Act has a provision similar to this (Section 2(b)), and New

York has a similar provision in its arbitration law.




SECTION 1283.

The Bar has suggested the substitution of "controversy" for "issue"
throughout this section. The Commission used the word "issue'because it
was concerned with questions before a court as distinguished from issues
before arbitrators. However, the word "controversy' is defined in Section
1280 and is the term generally used in regard to arbitration. Therefore,
the staff has no gbjection to this chenge.

The Bar suggests the addition of the words "of this State" after
the word "ecourt" in the reference to the courts which have the power to
stay an action pending completion of arbitration. The staff does not
believe that the words add any meaning %o the section, but they do no
harm and help to identify the court authorized to make such orders.
Therefore, the staff has nc objection to the proposed alteration.

The A.AWA. believes that this provision is desirable. It states
that "It is dangerous to allow the arbiiration agreement to ect as a
dilatory plesa in and of iteself." It has suggested two alternatives --
ocne is the one we have provided, the other is to permit the court to
order arbitration on its own motion if an srbitration agreement is set
up as & defense. In view of the fact that the Commission has provided
that a party must apply for an order to compel arbitration in order to

obtain a stay, the latter altexrmative is unmecessary.

SECTION 1284,

Subdivision {(1). The Bar suggests the addition of langusge to the

end of the subdivision to indicate that the court, in appointing an

arbitrator, shall act "in accordance with the sgreed method to the fullest
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extent possible." A corresponding change is suggested in subdivision {2) -~
the method provided in subdivision (2) for judicial selection of an arbitrator
is to be followed only 1f the agreed method cannot be followed.

The staff believes that these amendments indicate more clearly the
original intent of this section, and the staff recommerds their approval.

Subdivision {2). The first amendment is discussed sbove as it relates

to an amendment in subdivision (1). The Bar suggests the deletion of "a"
before "private disinterested associamtion" so that the reference to "a
governmental sgency" will also be modified by the phrase "concerned with
arbitration.” The Bar 4id not belileve there was any velue in obtaining 1lists
of names from govermnmental sgencies unless they are concerned with arbitration.
The Bar slso recommends the deletion of "by agreement or lot froam the
ncminees." The Ber did not think it appropriate to spell out in the statute
how the partles are to select the arbitrator. The Bar also believed that

the parties should not he restricted to the list of nominees in selecting

the arbitrator.

The staff approves of these changes and recommends their approval.

SECTION 1285,

Subdivision (2). The Bar has suggested the amendment of subdivision

{2). The suggested amendment would provide that the award shall be rendered
by & majority of the arbitrators. The provision in the Commission's draft
that the powers of the arbitrators, other than those of the neutral, may
be exercised by a majority would be deleted.

The staff believes the suggested amendment would leave a gap in the
statute, for the arbitrators as a body have certain powers other than the

power to make the award -- such as the power to modify or correct an award.
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Under the smendment, it would be uncertain whether a majority could exercise
that power. The staff recommends the retemtion of the original language of

the section.

SECTION 1286.

Bubdivigion (1). The A.A.A. objects to the requirement that service

of notice of the arbitration hearing be accomplished by registered or
certified mall, It states that service by reguler mail has proven sufficlent
in the practice of both commercisl and labor arbiltration under A.A.A, rules,

The Ber dld not recommend e change, The staff does not. The sub-
divieion ie subject to the agreement of the parties, s¢ existing practice
urder the A.A.A, rules will continue where the parties have agreed to
arbitrate under such rules. But, 1f there is no sgresment on nctice, the
ataff believes that registered or certified mail showld be used.

Subdivision (2). The Bar recommends the addition of a provision to

require the swearing of witnesses if a party requests. The staff belileves

the suggestior should be approved; however, the staff suggests that the
amendment be placed in subdivision (3). The following language is recommended:
"On request of a party, the testimony of witnesses shall be given under cath,”

Subdivision (4). The A.A.A, objects to the provision that en order

compelling arbitraticon is a condition precedent to a default award. It
indicates that this will serlously hamper many interatate arbltrations, The
steff dces not agree, for the subdivision is subject to the agreement of the
parties., If the parties have agreed that default awerds may be made against
them, no court order will be necessary. If a party has not agreed

specifically to be bound by awards made ex parte, the staff does not think
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it is an unreasonable requirement to compel the party seeking to obtain an
award to obtaln an order compelling arbitration.

Subdivision (5). The Bar suggests that the language defining the

authority of the neutral srbiltrator, when a party arbitrator fails to act,
be reworded to provide that the neutral arbitrator may "render the award."
The staff believes the suggested language improves upon the existing
language which provides that the neutral may "determine the questions
submitted." However, the staff believes the Bar's suggestlon mey be
improved further by altering it to read "make the award."

Subdivision (6). The Bar recommends the revision of subdivison (6)

to provide that the neutral arbitrator may consider only the matters
presented at the arbitration hearing. The Bar, however, would permit the
arbitrator to take notice of anything & court msy judicislly notice under
Code of Civil Procedure Section 1875. The staff believes that this pro-
posal is too restrictive. The courts do not regard Section 1875 as
providing an exclusive list of the matters that may be noticed. Hence,
under the Ber's proposal, an arbitrator would not be able to notice as
much a8 & court may notice. Moreover, the Bar's proposal does not
provide the partles with any protection against matters noticed hy the
arbitrator upon which the arbitrator is misinformed. The Commission's
proposal, on the other hand, requires that the parties be informed of

any lnformation obtained by the neutral other than at the hearing. Under
the existing law, the neutral arbitrator is not restricted in any way as
to the information he may obtain. The staff, therefore, recammends the
retention of the Commission's provision; however, the word "issues"

should be changed to "controversy".
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If the Bar's suggestlon is approved, the staff believes that 1t
should be reworded as follows:
A neutral arbiltrator ehall consider and act solely upon
the evidence presented at the hearing and upon those facts

of which a court may take Judicial notice under Section 1875.

SECTION 12687,

The Bar has reccommended that, if a person who has waived counsel
rescinds his waiver, the other party should be entitled to a reasonable
continuance to obtein counsel. The staff belleves the recommendation is
needed to prevent one party from taking adventage of another's reliance
upon an agreement walving counsel. Therefore, the staff recommende the

approval of the Bar'a. suggestion with some slight modification of language.

SECTICN 1288,

Subdivision {1). The Bar suggests that the sentence beginning

]

"Subpenas shall be 1ssued, served and enforced in accordance . . . .
be amended by the deletion of "issued". The staff believes the amendment
ls proper for the preceding sentence states who shall issue subpenas. The
only reference to ipsuasnce in the provisions of the Code of Civil Procedure
referred to states merely that the officer before whom the witness is to
appear shall issue the subpena. It is unnecessery to pick up this pro-
vision by the cross-reference.

Subdivieion {3). The A.A.A. wonders why depositions are not to be

uased for discovery, It does not indicate the reason for its remark, but
it may be surmised that it believes depcsitions should be used for

discovery in arbitration proceedings. It hes been the bellef of the

]l
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Commieasion thet if arbifration is to be just like court proceedings,
the parties might as well go to court. The advantage of arbitration
is 1%e expeditious procedure and finality. If discovery is introduced,
the edvantages of arbitration will be largely nullified.

Subdivision (4)., The Bar has suggested some modification in the

language of this subdivision to indicate that wltnesses "are entitled to"
fees instead of "shall recelve" fees, The staff sgrees with the suggestion

and recommends the approval of the modiflcation,

SECTION 1289.

Subdivision (3). The Bar believes that extensions of time within

which the erbitrator mey meke an eward should be in writing. The staff
believes the suggestion is a loglcal extension of the requirement that
arbitration agreements be in writing -~ for, in effect, the extenslon is

& modification of the arbitration agreement. The staff recommends the
modification as suggested, and further recommends that the statute reguire

that the award be made and served within the time limit.

SECTION 1290.

Subdivision (1). The Bar recormende that the period of time within

which the arbitrators may modify or correct an award be extended to 30
days. The staff has nc objection, and recommends that the modificatién
be approved.

Subdivisions {2} and {3). The Bar recommends the addlition of language

indicating that service of applications to modify or objections thereto mey
be made "upon or" before application or objection is made to the arbitrator.

The staff has no objection and recommends the approval of the modifications.
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Subdivision (k). The State Bar has suzgested that e subdivision (4)

be sdded to this section to spell out the duties of the arbitrators upon
an application for modification or correction. The staff believes the
proposal should be approved in s somewhat different form than that proposed

by the Bar.

SECTION 1291,

The Bar suggests that the first line of this section, which provides
for the division of arbitration expenses, be modified as follows: "Unless

otherwise [provided-in-the-agreement-te-arbitrate] agreed to by the parties,

» « «" The staff agrees that the division of expenses should be subject to
the agreement of the parties whether or not that sgreement is expressed in
the agreement to arbitraté. Therefore, the staff suggests an amendment
that would read as follows: "Unless the parties otherwise agree [previded

in-the-agreement~-te-arbitrate], . . ."

SECTIONS 1292 - 1295.5.

The State Bar objected to the basic scheme proposed by the Commission
for confirming, modifying and vacating ewards. The Commission's scheme --
the same as that contained in the United States Arbitration Act -- was that
an award had to be attacked, if at all, within 90 days. An award could be
confirmed within one year; hence, after the first 90 days, confirmation
would be automatic. The Bar objected to any provision for automatic
confirmation and objected to any provision cutting off the right to modify
or vacate an award prior to the time the right {o bave the award confirmed
expires.

In place of the Commission's proposal, the Bar suggests that the

~1h-



e —
L

right to petition for modification, correction or vacation of awards be
limited to 90 days. A petition to confirm may be filed within four years.

If a respondent wanis the court to grant any relief other than that requested
in 8 petition, he ia required to file a "response". Such & response may

be filed in opposifion to a petition to confirm even though the time has
expired for filing a petition to modify, correct or vacate the award. The
Bar recommended that the court be required to vacate, modify or confimm
vhenever an awerd is presented to it -~ unless, of course, it dismisses

for lack of authority to act on the spplication.

The Bar further recommended that the procedures in the title on
arbitration should be the exclusive preocedures for the enforeing or atitacking
awards. The Bar deleted the provision in the Commimsion's draft providing
for enforcement of unconfirmed awardes as contracts.

The Bar objects to automatic confirmation and to the enforceability of
unconfirmed swards after the time for attack has expired becsuse it 1s not i
always clear who is bound by an award. When the arbitration is conducted |
by an sssociation on behalf of its members, the extent to which a particular |
menber is bound is sometimes In doubt. A person might believe that he ia
not bound by a particular award snd, therefore, under no particular
compuleion to have the award corrected or vacated. After expirstion of the
time for attack, such a person might find himself named es s respondent in
a proceeding to confirm and enforce thé award. The Bar belleved that such
& person should be able to assert the invalidity of the award or to reguest
ite modification at that time.

The astaff believes that the fears of the Bar are well founded. However, |

the procedure may be made a little less complex. The staff does not believe



it 1s necessary to delete the contract provision to obtain the Bar's
objective. Eliminating this provision may cause probleme with the enforce-
ment of out-of-state awards which ere perfectly valid as contracts where
they are made. Moreover, the eliminastion of this provision will generate
unnecessary confirmation proceedings, for a perecn would be coﬁpelled to
confirm the award becsuse it would be vold after the period for confirming
it expires. The staff believes that the Bar'e objections may be met by
providing thet statutory obJ;ctions to an award msy be raised ag well as
the ordinary contract defenses whenever an award is sought to be enforced
a8 a contract. The staff believes that the proposal to make the procedures
in the title on arbitration the exclusive procedures for vacating and
enforcing awards should not be adopted. Such a provision might be construed
to mean that a4 person would be unable to attack an award or & Judgment
thereon for fraud after 90 days. The staff does not believe 1t is wise to
cut off the objectlon of frauvd at such an early date. The traditicnal
power of the courts to set aside judgments for fraud should be spplicable
to Julgments upon awards as well as any other judgments., Of course, the
statute will apply to everything that is embraced within its terms; but

the staff believes it may be dangercus to exclude all other sources of

law as authorliy governing matters not mentioned.

The staff has redrafted these sectlions to provide the same basic
pleading procedures recommended by the Bar, However, under the staff's
redraft, the court would have power only to confirm or vacate after the
expiration of 90 days. Thus, after the 90-day pericd, the person who
obtained the award will know that it cannot thereafter be modified and

is subject to altack only on the limited grounds upon which an award nay
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be vacated. This 18 the procedure provided in the New York Arbitrstion
Statute. |
In the statute recommended by the staff on the pink sheets, the
entire title has been broken up intoe chapters and the sections have been
reorganized., A Section 1291.5 has been added to clarify the procedures
to be followed in post-award judicial proceedings.
In addition to the foregoing sweeping revision, the Ber suggested

the followlng specific changes:

SECTION 1292.

The Bar suggested that the court be required to determine that the
respondent nemed in a petition to confirm be e perscn bound by the agreement
to arbitrate. The staff incorporated this provision in its reviaion to
teke care of pltuations arisging out of arbitraticns conducted by associations

on behalf of the members.

SECTION 1293.

Subdivision (3) [Subdivision (2} in the pink.] The Bar recommended

the deletlon of the reference to the successors of the original arbitrstors.
The Camilttee believed the reference created an ambiguity. The staff does
not objeet to the revision and has incorporated it in the revision on the

pink sheets,

SECTION 129%.5.

This section is based on & section added by the Bar as a part of its

revigion. The section provides that the parties may extend the time limits
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for filing petitions by agreement. This is the existing law, and the staff
approves the revision. The four-year time limit on confirmation was chosen
by the Bar because this, roughly, is the statute of limitations on the
enforcement of written contracts.

The Bar recommended the addition of a provision prohibiting the filing
of any post-award petition until 10 days has elapsed. Thie is to permit
any party io requeat modification or correction of the award by the

arbltrators.

SECTION 1.295.

Subdivision (2)

The Bar recommended the deletion of this aubdivision, apparently
becausge it objected to the extension of arbitration to controversies
involving domestic relations. The objection may have been because the
Commlttee believes there should be no exceptions to the rule that confirmed
awards are final.

This subdivision does not extend the scope of arbitration., The
subdivision was adopted by the Commission to take care of situations
which may arise because the scope of arbitration has been extended by
Section 1280 to any question of law or fact, However, the staff does not
object to the deletion of the section, for in domestic relations situations,
or in child custody disputes, the courts will alter or modify the provisicne
of previcus Judgments if the welfare of the persons concerned so requires,
Therefore, no great harm will be cccasioned by the deletion of the

subdivigion.
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SECTIONS 1296 - 1299,

The Bar also suggested sweeping revisions of these sections to
supplement the revisions proposed to Sections 1292 through 1205.5. The
gtaff also recommends extensive revision in accordance with the alterations
previocusly recommended. Under the staff'e proposals, these sections
would be in a separate chapter entitled Genersl Provisions Relating to
Judicial Proceedings.

Other than the revisions made neceseary from the changes previously

discussed, the following changes have alsc been suggested:

SECTION 1296,

Subdivision {1). The Per recommended that jurisdiction over

enforcement proceedings be given to the cowrt in the county where the
agreement is either to be performed or was entered into. The staff has
not objection to the suggestion and has incorporasted it in the recommended

revislon.

New Subdivision (2). A member of the Bar Committee suggested that

Jurisdiction over enforcement proceedings be given primarily to the court
in which an action or proceeding involving the issue is pending. This
srould obviate the necessity of filling an entirely new proceeding in a
different court in order to stay the pending action. All matters could

be declded in the one action. There is a similar provision in the

Uniform Act.




New Subdivisions (4) and {5). The Bar recomrended the addition of

provigione indicating thaet subsequent petitions relating to preliminary
matters should he filed where the Initisl petltion was filed and that
gubsequent petitions relating to post-award procedures should he filed
where the initial post-award petition was filed. This is a desirable

revision, and the substance has been incorporated in the staff's revision.

SECTICON 1297,

Subdivieion (1) (Subdivision {4} on the pink.,] The Bar recommended

a standerd 10 day nciice on petitions in order to glve a respondent time
to file & response, This revision is necessary in view of the revislons
that have been previously recommended.

Subdivision (10) on Green, The Bar reccmmended that erbitration

petitions should take precedence on court calendars. The Staff recommends
against the proposal because it does not believe that arbitration pro-

ceedings are that much more important than cther proceedlngs.

SECTION 1297.5.

The Bar recommended that the court be reguired to make findings if
it vacates, modifies or corrects an sward. In view of the Conmission's
previocus decision on findings, the staff did not believe that any

exceptions should be made to the general rule stated in this sectlon.

SECTION 1268,

Subdivision {1)}. The Bar recommended that the words "in erbitration"

be added after "rehearing" to eliminate a possible ambiguity. As this
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clarifies the section and does not alter the meaning, the staff has
incorporated this revision.
The entire sectlon has been recast by the staff to accord with the

revlisions made in other places in the stetute.
ADDITIONAL FROVISIONS

The A.A.A. proposed that some sort of joirder provision be drafted
so that other parties might be brought into arbitration proceedings. The
staff does not believe that s person, not a party to en erbitration
agreement, should be brought into arbitretlion proceedings. Even 1f such
a perscn were g party to a different arbitration sgreement, the complexities
involved in compelling him to arbitrate appear to be insurmountable. The
staff does not spprove of this recommendation.

The A.A.A. also believes that some sort of provisionsl remedies should
be provided for arbitration proceedings. The staff belleves that, if the
parties wish to have Judieial relief, they should go to court. The staff
does not believe that it is desirable to provide arbitration proceedings
with all of the procedural devices avallable in civil litigation. Moreover,
the staff believes that 1t would bhe dangerous to provide the provisional
remedy of injunction in coliective bargaining situations, The staff
recommends rejection of this proposal.

Respectfully submitted,

Joseph B. Harvey
Asglstant Executive Secretary
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(32) EXHIBIT A

An act to repeal Title 9 {commencing with Section 1280) of Part 3 of the

Code of Civil Procedure, to add Title 9 (commencing with Section

1280) to Part 3 of the Code of Civil Procedure, to amend Section

1053 of the Code of Civil Procedure and to emend Sectione 1730 and

3390 of the Civil Code, releting to arbitration.

The people of the State of (alifornia do enact as Follows:

SECTION 1. Title 9 (commencing with Section 1280) of Part 3 of the

Code of Civil Procedure is repealed.

SEC. 2. Title 9 {commencing with Section 1260) is added to Part 3

of the Code of Civil Procedure, to read:
TITLE Q. ARBITRATION

CHAFTER 1. GENERAL PROVISIONS

1280. As used in this title:
, but is not limited to,

{1) "Agreement" includes/agreements providing for waluations,

appraisals and similar proceedinges and agreements between employers
and employees or between their respective representatives.

{(2) "Award" includes an award made pursuant to an sgreement not

in writing.
(3) "Controversy" includes any question arising between the

parties to an sgreement whether such guestion is one of law or of fact

or both.
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(4) "Neutral arbitrator” means an arbitrator who is (a) selected
Jointly by the parties to an agreement to arbitrate or by their
representatives or {b) appointed by the court when the parties or their
representatives jointly fail to do so.

[(5}--ﬂWritten-agreemsntﬂ-shall-he-éeemsi-te-ineluae-a—written
sgresmont-which-han-been-extended-or-renaved -by-an-orai-er-impiicd-agreencnty |

1281, A written agreement to submit to arbitraticn an existing contro-

versy or & controversy thereafter arising betweesn the parties is valid,
enforcesble and irrevocable, seve upon such grounds ag exist for the

revocation of any contract.

CHAPTER 2. ENFORCEMENT OF ARBITRATION ACREEMENTS

1282, (1) Subject to subdivision (2) of this section, on petition

of & party slleging the existence of a written agreement to arbitrate

a controversy and that a party thereto refuses to arbitrate such coniroversy,

the court shall order arbitration of such controversy if it determines

that [suek] an sgreement to arbitrate such controversy exists, unless
it determines that:
(a} The right to arbitrate has been waived by the petitioner; or
(vt} Grounds exist for the revocation of the agreement.

{2) The court shall not order arbitration if it determines that:

{a) The petiticner has not complied with the conditicns

precedent to arbitration set forth in the agreement; and

(b) The other party has not prevented the petitioner from

fulfilling such conditlons; and

(c) The other party has not waived such conditions.

[{2}] (3) If the court determines that an mgreement to arbitrate




a_controversy exists, an order to arbitrate such controversy may not be

refused on the ground that the matter in issue lacks substantive merit.

[£€33] (4) If the court determines that there are other issues, not
subject to arbitration, that are the subject of a pending action or
speciel proceeding between the parties and that a determination of such
issues may mske the arbitration unnecessary, the court may order arbitra-
tion but stay its order until such determination or until such earlier
time as the court specifies.

{5) ©On petition, the court mey enjoin an arbitration proceeding

commenced or threatened if it determines that thers is no agg?ement to

arbitrate the controversy.

1283. (1) If a court of competent jurisdiction, whether in this

State or not, has ordered arbitration of [am-iseue] & controversy involved

in an action or proceeding pending before a court of this State, the court

of this State in which such action or proceeding is pending shall, upon

motion of a party, stsy such action or proceeding until an arbitration is
had in accordance with the order for arbitration or until such earlier
time as the court specifies.

{2} If en application has been made to a court of competent
Jurisdiction, whether in this State or not, for an order compelling

arbitration of [em-isswe] & controversy involved in an action or proceeding

pending before a court of this State and such application is undetermined,

the court of this State in which such action or proceeding is pending shall,

upcn motion of a party, stay such action or proceeding until the application

for an order compelling arbitration 1s determined and, if arbitretion of
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such [4esue] controversy is ordered, until en arbitration is had in
accordance with the order for arbitration or until such easriier time as
the court specifies.

(3} If the [ieeue] controversy subject to arbitration is severable,

the stay may be with respect to that (ésewe] controversy conly.

1284, (1) If the arbitration agreement provides or the parties
otherwiee agree upon a method of appointing an srbitrator, such method
shall be followed. In the absenée thereof, or if the agreed method fails
or for any reason cannot be followed, or when an arbitrator appointed fails
to act and his successor has not been appointed, the court, on petition

of a party, shall appoint one or more arbitrators in accordance with the

agreed method to fullest extent poasible.

(2} When a petition is made to the court to appoint a neutral

arbitrator and the method provided under subdivision (1) of this section

canngt be followed, the court shall nominate five persons from lists of

persons supplied jJointly by the parties or 6btained from a governmental
agency or [a] privaté diginterssted association concerned with arbitration.
The parties may within five days of receipt of such nominees from thé

court jointly select the arbitrator [by-ggreemsnt-er-let-fram—the-aamineea}.
If the parties fail to select an arbitrator within the five-day period,

the court shall appoint the arbiltrator from the nominees,

CHAPTER 3. CONDUCT OF ARBITRATION PROCEEDINGS

1285. Unless the parties otherwise agree!:
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(1) The erbitration shall be by a single neutral arbitrator.

(2) Sublect to subdivision (5) of Section 1286, if there ie more
than one arbitrator, the powers and duties of the arbitrators, other
than the powers and duties of a neutral arbitrator, may be exercised by
8 majority of them if reascnable notice of all proceedings has been
glven to all arbitrators.

(3) If there is more then oﬁe nevtral srbitrator, the powers and
duties of a neutrsl erbitrator under Section 1288, subdivisions (1) and
(2) of Section 1286 and subdivision (2) of Section 1289 may be
exercised by & majority of the neutral arbitrastors or, by wnanimous
agreement of the neutral arbitrators, such powers and duties may be
delegated to one of thelr number.

(4) TIf there is no neutrel arbitrator, the powers and duties of a

neutral arbitrator may be exercised by a majority of the arbitrators.

1286. Unless the parties otherwise agree:

(1) The neutral arbitrator shall sppoint a time and place for the
hearing and cause notice to the parties and ito the other arbitrators
to be served personally or by registered or certified mail not
less than seven daye before the hearing. Appearance.at the hearing
waives notice. The neutral arbitrator mey adjourn the hearing from time to
time as necessary. On request of a party for pgood cause, or upon his own
determination, the neutral arbitrator may postpone the hearing to a time not
later than the date fixed by the agreement for mseking the award or to a later

date if the parties consent thereto.
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(2) The neutral arbitrstor shall preside at the hearing, shall
rule on the admission and execlusion of evidence and on gquestions of
hearing procedure and shall exercise all powers relating to the conduct
of the hearing.

{3) The parties are entitled to be heard, to present evidence and
to cross-examine witnesses appearing at the hearing, but rules of evidence

and rules of judiclel procedure need not be cbserved. On request of any

party, the testimony of witnesses shall be given under oath.

(k) If an order to arbitrate has been made pursuvant to Section
1282, the arbitrators may hear and determine the controversy upon the
evidence produced notwithstanding the failure of a party duly notified to
appear.

(5) If an arbitrator for any reason fails to act, the hearing shall
continue but only the remaining neutral arbitrator or neutral arbitrators

mey [Sebermine-the-guesiiens-submitsed] make the award.

(6) If a neutral arbitrator obtains information relating to the
[488uen ] controversy other than at the hearing, he shall disclose such
information to all parties to the arbitration and give the parties an

opportunity to meet ii,

1287. A party has the right to be represented by an attorney at any
proceeding or heering under this title and {me] a waiver of this right

{is binding] may be revoked; but if a party revokes his waiver of his
right to be represented by an atiorpey, the other perty is entitled to

& reasonable continuance for the purpose of procuring an astiorney.

b




1288. (1) Upon applicetion of & party or upon his own determina-
tion,the neutrel arbitrator may issue subpenas for the attendance of
witnesses and subpenas duces tecum for the production of books, records,
documents and other evidence. Subpenas shall be [issuedy served and
enforced in eccordance with Chapter 2 (commencing with Section 1985) of
Title 3 of Part 4 of this code.

{2) The neutral arbitrator may administer caths.

{3) On application of a party and for use as evidence and not for
discovery, the neutral erbitrator may order the deposition of a witness
who cannot be subpensed or is unable to attend the hearing te be taken
in the manner prescribed by law for the taking of depositions in eivil
actions. If the neutral arbitrator orders the teking of the deposition
of a witnees who resides outside the State, the party who spplied for
the taking of the deposition shall obtain a commission therefor from
the superior court in accordance with Sections 2024 to 2028, inclusive,
of this code.

(%) Bxcept for the parties and their agents, officers and employees,

are entitled to
all witnesees sppearing pursuant to subpens [shaill/receive fees and

mileage in the same amount and under the same circumstances as pre~

scribed by law for witnesses in civil ections in the superior court. The

fee (8] and milenge {[empenses] of a witness subpensed upon the application of

e _party shall be pald by the party at whose request the witness is subpensed.
The fee[s} and mileage [expenses] of a witness subpenaed Solely upon the
determination of the neutral arbitrator shall be paid for in the msnner

provided for the payment of the neutral arbitrator's expenses.
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1289. (1) The award shall be in writing and signed by the
arbitrators concurring therein. It shall include & determination of
all the questions submitted to the arbitrators the decision of which
is necessary to the award made.

(2} The neutral arbitrator shall serve a signed copy of the award
on each party persomally or by registered or certified mail or as pro-
vided in the sgreement.

and gerved

(3) The eward shall be made/within the time fixed therefor by

the agreement or, if not so fixed, within such time as the court orders

in writing
on petition of a party. The parties may extend/the time either before

or after the expiration thereof. A party waives the objJection that an
sward was not made within the time required unless he gives the
arbitretors written notice of his objection prior tc the service of a

eigned copy of the award on him.

1290. {1) The arbitrators, upon written spplication of e party,
may modify or correct the award upon any of the grounds set forth in
subdivisions (1){a) and (1)(c) of Section 1294 not later than[-:’;]]?gﬂ(?ys
after service of a glgned copy of the award on the appliicant.

(2)‘ Application for such modification or correction shall be
made nc;t iater then 10 days after service of a signed copy of the award
on the applica.n‘l:.U onf%rre making such application, the applicant shall
deliver or meil a copy of the mpplication to all of the other parties
to the arbitration.

(3) Any party to the arbitration may meke written objection to
such application. The obJection shall be made not later than 10 days

after the application is delivered or mailed to the objector, Upon or
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before making such objection, the objector shall deliver or meil a copy of
the objection to the applicant and 211 the other parties to the arbitration.

(4) The arbitrators ehell either deny the application or modify or

correct the award. The denisl of the application or the modificatlion or

_correction of the award shall be in writing and signed by the arbitrators

concurring therein, and the neutrel arbitrator shall serve a signed copy

of such denisl or modificaticn or correction on eech party personally or

by registered or certified mail or as provided in the agreement. If no
modification or correction of the award is served within the 30-g§1_p§riod
provided in pubdivision (1) of this section, the application for modifica-

tion or correction shall be deemed denied on the last day of the 30-day

period.
1291, Unless otherwise [previded-in-the-agreement-so-arbitratal

agreed to by the parties, each party shall pay his pro rata share of the

‘expenses and fees of the neutral arbitrator, together with other expenses
incurred in the conduct of the arbitration, not including counsel fees or

witness fees or other expenses incurred by the parties.

CHAPTER 4. ENFORCEMENT OF AWARDS

1291.5. A proceeding under this chapter to confirm, to modify or

correct or to vacate an award is comnenced by serving snd filing a petition

requesting such relief. Only & party to the arbitration msy serve and file

8 _petition under this chapter. The respondent named in the petition shall

gerve and file a response to the petition if he requests any relief other

than that prayed for in thg petition.




1292, [{1)--Uper-petition-ef-n-parsy-filed-within-one-year-afser-serviee--
of-a-signed-eopy-of-the-award-upor-hiny-the-esurs-shali-eonfirm-an-award
unless-a-timely-getitien-ta-vaeata,-meéify-er-eerreet-the-awaré—has;heen
filed-as-previded-in-Bectionn-1293-and-220k-and -is-pandingy |

[{2)--Unlens-a-eopy-thereof-has-previensly-been-filed-in-the-procescd-
irgy~the-pariy-petitioning-for-an-ovder-confivmingy -vacatingy-nedifying-o»
eerreeting-sn-awerd-~shall-allege-the-cubabanece-of-or-abtach-te-the-petition
a-eopy-6f-gaeh-gf-the-follewing+ |

[{a)--The-agreamnent -se~arbitzater ]

[£)--The-names-of-she-arbibratersy }

{{e}--The-awarde}

Subject to Section 1294,5, when a petition is served and filed under

this chepter, the court shall confirm the award if it finds that the parties

~ to the proceeding under this chepter were ineluded within and bound by the

agreement to arbitrate the controversy unless the court vacates or modifies

or corrects the award as prescribed in Sections 1293 and 129k,

1293. (1) [Upen-petitien-ef-an-aggrieved-parky-te-the~arbitration)

Subject to Sectlon 1294.5, when a petition or response reguests that an

awerd be vacated, the court shall vacate [an) the awerd if the court finds

that !
(a) The award was procured by corruption, fraud or cther undue means;
(b} There was corruption in any of the arbitrators;

(¢) The rights of the {petitismer] party requesting that the award

be yacated were substentially prejudiced by misconduct of a neutral

arbitrator;
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(@) The arbitrators exceeded their powers; or

(e) fThe rights of the [petitiemer] party requesting that the award

be vacated were substantiaslly prejudiced by the refusal of the arbitrators
to postpone the hearing upon sufficlent cause being shown therefor or by
the refusal of the arbitrators to hear evidence material to the controversy
or by other conduct of the arbitrators contrary to the provisicns of
this title.
[{2}--A-petition~under-this-ceebion-shali-be-~filed-within-95-days~
aftex-s0rvice 0L -8 -pignod-eopy-of-the -avard-on-the-pebitionerr]
{€3}] (2) 1If the award is vecated on any of the grounds stated in
subdivision (1) of this section, the court may order a rehearing before
new arbitrators chosen as provided in Section 1284. If the award is

vacated on the grounds set forth in paragraph (d) or (e) of subdiviaion

(1}{ta)-er-CL}te}) of this section, the court [mayr] with the consent of
the parties[] may order a rehearing before the original arbitrators {or
theip Suoesescers -appoinbed -in -eoeardonce widh-Sechion-128%]. The period
of time within which the sgreement requires the award to be made is
applicable to the rehearing and commences from the date of the oxder for
rehearing.

[ (4}« -LE -the oours -denbes the petliion -50- vacete <she -asrand - “bhe ~cours

SNE Ly Ot HEGUGEE OF- B HAEEF - ~0onElmn Sher -Gend-)

1294, (1) [Upon petition -of any powbs 50 the -avbibretion made within
ENLJkaniiuﬁkH;Jﬁui4uyﬁﬁku><ﬁ%4&4ﬁhykxb<xanr<ﬁ?4ﬂnrﬁnnnx}1ur4ﬂﬁr1m%&£icner]

_Subject to Bection 129%.5, when a petition Or_response requests that an

avard be modified or corrected, the court shall modify or correct the

award if the court finds that;
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(2} There was an evident miscalculation of figures or an evident
mistake in the description of any person, thing or property referred to
in the sward;

(b} The arbitrators have awarded upon & matter not submitted to them
and the award may be corrected without affecting the merits of the decision
upon the [4ssues] controversy submitted; or

{c) The award is imperfect in & matter of form, not affecﬁing the
merite of the controversy.

(2) If the [petition-is-gramteds-the] court {shaii-medify-er-correct]

modifies or corrects the award [se-as-te-effect-its-intent-and;-if-requested

by-a-parsy), the court shall confirm the eward as so modified or corrected.
[£3}--2f-the-eouri-denign-a-petition-to-modify-er-eorrect-an-avariy-she

eouré-ghally-on-requess-of-a-~parsyy - eeREi ¥r-the-avardy |

1294.5. (1) Except as otherwise provided in this section, a petition

requesting that an awerd be confirmed under Section 1292 shall be served

and filed not later than four years after the date of service of a signed

copy of the award on the petitioner.

{2) _Except as otherwise provided in this section, a petition

requesting that an award be vacated under Section 1293 shall be served

and filed not later than 90 days after the dste of service of a signed

copy of the awerd upon the petitioner.

(3) Except as otherwise provided in this section, & petition or

responée requesting that an award be modifled or corrected under Sectlon

1264 shall be served and filed not later than 90 days after the date of

gservice of e signed copy of the award upon the person requesting such relief,

(4) Subject to the limitation set forth in subdivision (3) of this




Bectlion, & response shall be served and filed within 10 days from the date

of eervice of the petition unless such time is extended by the court.

(5) No petition may be filed under this chapter until at least 10

daye after service of the signed copy of the award on the petitioner. If

an ggg}ication to the arbitrators for modification or correction of the

award is made under Section 1290 during such 10-day pericd, s petition

may not be filed under this chapter until the final determination of the

application for modification or correction under Section 1290, If an

epplication is made to the arbitrators for modification or correction of

the award under Section 1290, the date of the gervice of the award for

the purpose of subdivisions (1), (2) and (3) of this section shall be

deemed to be the date of the service upon the petitioner of & signed

copy of the modification or correction of the award or of the denial of

the application or the date that such application is deemed to be denied

under subdivision (4) of Section 1290.

(6) The time limits provided in subdivisions (1), (2), (3) and {4)

of this section may be extended by an agreement in writing between the

parties.

1295, [€4)] Upon the granting of an order confirming en award,
Judgaent ghall be entered in conformity therewith. The Judgment when
rendered by the court shall be docketed as if it were rendered in an
action. The judgment =0 entered has the ssme force and effect as, and
is sublect to all the provisions of law relatirg to, a Judgment in &
civil action; and [4-exeept- s provided- in.subdivision.(2). of this section, ]

it m2y be enforced as if 1t had been rendered in an actionh in the court in
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which it is entered.
[¢8)--Tf-a-controversy-is-determined-by-an-award-that;-if-it-yware

a-contract-between-the-parties;~woenid-be-reguired-to~be-appraved-by-a

veurdy-the-award-shaii-be-doamed~to-be~such-a- contraet-and-shall-ba-gubjeet

to-sueh-apprevals |

1295.5, Unless an awerd is vacated as provided in this [4iéde]
chapter,the award may be enforced in the same manner and to the same
extent as a contract between the partles, whether the award is confirmed

or not; but any ground for vacatiing an award under Section 1293 1s a

defense in an action to enforce the sward under this section.

CHAPTER 5 G(ENERAL FROVISIONS RELATING TO JUDICIAL PROCEEDINGS

1296. {1) Subject to subdivision (2) and (4) of this section,
[A] any petition [£ev-an-erder-te-srbitraio-made-pursvant-te-Beetien
22682-ou-a-pebiticn-For-tho-appointuent-ef-an-arbitrator-nade -pursuant

$o-Seetion-128L] made prior to the commencement of arbitration proceedings

shall be filed in the sugerior court in:

{a) The county where the sgreement is to be performed or was

entered into.

{b) If the sgreement does not specify a county where the agreement

is to be performed and the agreement was not entered into in any county

in this State, the county where any perty resides or has a place of

business. {[er-where-ihe-agreement-is-te-bBe-pevfornedy-ery-if-ne-parsy
kas-a-residence-av-pince-of-business~in-this-Ssate-and-theo-piaes~ef

performanee~is-not-gpeeified-in-the-agrecmenty]
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(c) In any cese mot covered by paragraph {a) or (b) of this subdivision,

in any county in this State.
(2) Ifa controversy referrable to arbitration under an alleged

agreement is involved in an action or proceeding pending in a superior court,

a petition for an order to arbitrate shall be filed in such action or

proceeding. [A-metien-fow-a-stay-of-an-aeiion-made-pursuans-so-Seekion-2283
shall-be-filed-4n.she~souri-vasre-she-aetion-ia-pendingy ]

(3) Subject to subdivisions (2), {4) and (5) of this section, any

petition mede after the commencement or completion of arbitration proceedings

shall be filed in the superior court in the county where the arbitration is

being or has been held, or, 1f not held exclusively in any one county of this
State, then such petition shall be filed as provided in subdivision {1) of
this eection.

(4) After a petition has been filed under Section 1282 or 1284 or under

subdivision (3) of Section 1280, sny subsequent petition under those sections

involving the same agreement to arbitrate and the same controversy and
perties shall be filed in the same court and heard in and as a part of the

eariier proceeding.

(5) _After a petition has been filed under Chapter b {commencing with

Section 1291, of this title subseguent petitior under such chepter

involving the same sward and the same parties shall be filed in the same

court and heard as a part of the earlier proceedings.

{6) A motion for s stay of en action mede pursuant to Section 1283

ghall be made in the court where the action is pending.

1297. (1)} A petition under this title shall set forth in the caption

the names of the petiticner snd as respondents the cther parties to the

~15= Revised
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axbitration sgreement or award, if any.

(2) Unless a copy therecof has previously been filed in the proceeding,
a person seeking relief under Section 1292 or 1294 shall:

(a) Allege the substance of or attach +to his petition or response
& copy of the sgreement to arbitrate.

(b} Set forth in this petition the nemee of the arbitrators.

{¢} Incorporate in or attach to his petition a copy of the award and
the written opinion of the arbitrators, 1if any.

(3) Unless a copy thereof has previously been filed in the proceeding,
the petitioner geeking relief under Section 1293 shall:

{a) Allege the substance of or attach to his petition a copy of the
agreement to arbitrate unlese the existence or validlty of such an alleged
agreement is denied.

(b} Set forth in his petition the names of the arbitrators,

(c) Incorporate in or attach to his petition a copy of the award and
the written opinion of the arbitrators, if any.

[£23] (4) Except as otherwise provided in thie [bié2e] section, a
petition under this title shall be heard in the manner and upon the notice
provided by law for the meking and hearing of motions except that not less
than 10 days initisl notice of the date set for the hearing on a petition
shall be glven.

f¢231 (5) A copy of the petition and a written notice of the time
and place of the hearing thereof and any other papers required by Section
1010 shall be served in the manner provided in the arbitration agreement
for the service of such petition and notice.

[£33]1 (6) 1If the arbitration agreement does not provide the manner

]
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in which a copy of [%he] such petition and notice shall be served, the copy
of the petition and [¥ke] notice ([thereef] and any other papers required by
Section 1010 ashall be served in the manner provided by law for the service

of summons in en action or in the manner provided in subdivision [{kd] (7)

of this section unless:_

(a) The person on whom service is to be made has previously appeared
in the proceeding, or

(v) The person on whom service i1s to be made has previously been
servei with any petition in the proceeding in the manner provided by law
for the service of summions in an action or in the manner provided in
subdivision [£43]) (T) of this section,

(449} (1) BSubject to subdivision [{2}] (5) of this section, service
of the copy of the petition and the notice and any other papers required
by Sectlen 1010 may be made upon s person outside this State by maliing
the copy of the petition and the notice and other papers to such person
by registered or certified maii. Personal service outside the State is
the equivalent of such service by msll., Proof of service by maill shall
be made by affidavit showing such mailing together with the return receipt
of the United States Post Office bearing the signature of the persom on
whom Bervice is to be made. Notwithstanding eny other provision of this
title, 1f service is mede in the manner provided in this subdivision, the
petition may not be heard until at least 30 days after the date of such
service.

[£53] (8) BSubject to subdivision [{2}] (5) of this section, if the
person on vhom service is to be made has previocusly appeared in the

proceeding or has previously been served in the manner specified in
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subdivision [{33] (6) or [£43] (7) of thie section, the copy of the

petition and notice and any other papers required by Section 1010 shall

be served as provided in Chapter 5 (commencing with Section 1010) of
Title 1k of Part 2 of this code.

(9} A response shall be served as provided in Chapter 5 (cormencing

with Section 1010) of Title 1L of Part 2 of this code.

1297.5. Findings of fact and conclusions of law need not be made
by the court upon the determination of a petition or motion under this

title,
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1298. (1) An appeal may be taken from:

{2) An order denying & petition to compel arbitration under subdivision
(1) of Section 1282.
(b} [An-ewdew-granting-or-denying-a-pebiiien-te-modifyy-correct-or

eenfimm-an-avardr] An order enjoining arbitration under subdivision (5)

of Section 1282.

(c) An order [gwaméing-or] denying s petition [4e-vacate-an-awasri]

under Chapter 4 {commencing with Section 1291.5) of this title unless a

reheering in arbitratlon ie ordered.

(d) An order confirming an award.

(e) An order modifying or correcting an award.

{£) #n order vacating an award unless a rehearing in arbitration is

ordered.
[£69] (g) A Judgment entered pursuant to this title.
(2) The appeal shall be taken in the same manner as an appeal from an

crder or Judgment in a ¢ivil action.

1268,5. The court shall awsrd costs upon any Judicial proceeding under
this title as provided in Chepter 6 (commencing with Section 1021) of Title

14 of Part 2 of this code.

1299. The making of an agreement in thie State providing for
arbitration to be hed within this State shall be deemed & consent of the
parties thereto to the jurisdiction of the courts of this State to enforce
such agreement by the making of any orders provided for in this title and
by entering of Judgment on an award under the agreement. An agreement made

in this Statas which does not specify a place for the arbitration to be heid
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C
shall be considered to provide for arbitration within this State,
SEC. 3. Section 1053 of the Code of Civil Procedure is smended to read:

1053. When there are three referees [,-er-three-arbitraters,] all mist

meet, but two of them mey 4o any act which might he done by all.

2




SEC. 4. Section 1730 of the Civil Code 1s amended to read:

1730. SALE AT A VALUATTION. Except as otherwise provided in Title

S {commencing with Section 1280) of Part 3 of the Code of Civil Procedure:

(1) Where there is s contract to sell or a sale of goods at &
price or on terms to be fixed by a third person, end such third person,
without fault of the seller or the buyer, cannot or does not fix the
price or terms, the contract or the sale is thereby avoided; but if the
goods or any part thereof have been delivered to and appropriated by the
buyer he must pay a reasonsble price therefor.

(2} Where such third person is prevented from fixing the price or
terms by fault of the seller or the buyer, the party not in fault may
have such remedies against the party in fault as are sllowed by Chapters

4 and 5 of this act.
8EC. 5. Section 3390 of the Civil Code is amended to read:

3390. The followlng obligations cennot be specifically enforced:
1. An obligation toc render personal service;
2. An obligetion to employ another in personal service;
3. [An-agrecmeni-to-submis-n-controversy-to~arbitvations ]
{4=] An egreement to perform an sct which the perty has not power
lawfully to perform when reguiresd %o do so;
[5«] .ji'_ An apreement to procure the sct or consent of the wife of
the contracting party, or of any other third person; or
[6«] 5. An agreement, the terms of which are not sufficiently certain

to meke the precise act which is to be done clearly ascertainable.
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SEC. 6. (1) Except as otherwise provided in subdivision (2) of
this section, this act applies to all contracts whether executed before
or after the effective date of this act.

{2) Section 1299 of the Code of Civil Procedure, as edded by this
act, does not apply to any contract executed before the effective date
of this act; but such.section does apply to any renewal or extension of
an exlisting contract on or after the effective date of this act and to

any new contract executed on or after the effective date of this act.




(32) EXHIBIT B

SUGGESTED REVISIONS BY STATE BAR COMMITTEE ON
ARBITRATION OF TENTATIVE RECOMMENDATIONS OF

CALIFORNIA LAW REVISION COMMIBSION

September 8, 1960
Revised October 15, 1960
(Proposed additional language is written in all capital letters and

languege proposed to be deleted is stricken through.)

An act to repeal Title 9 (commencing with Section 1280) of Part 3 of the

Code of Civil Procedure, to add Title 9 {cormencing with Section 1280)

to Part 3 of the Code of Civil Procedure, to amend Section 1053 of the

Code of Civil Procedure and to amend Sections 1730 and 3390 of the

Civil Code, all relating to arbitration.

The people of the State of California do enact as follows:

SECTION 1. Title 9 {commencing with Section 1280) of Part 3 of the

-Code of Clivil Procedure is hereby repealed.

SEC. 2. Title 9 (comencing with Section 1280) is added to Part 3

of the Code of Civil Procedure, to resad:




TITLE §. ARBITRATION

1280, As used in this title:

(1) ™Agreement" I8 NOT LIMITED TO BUT includes sgreements providing
for valuatlons, appraiesals and similar proceedings and agreements between
employers and employees ar between their respective representatives.

{2} "Award" includes an award made pursuant to an agreement not in
writing.

(3) "Controversy" includes any question arising between the parties
to an agreement whether such question is one of law or of fact OR BOTH.

(4) T"Neutrsl arbitrator" meens an arbitrator who is {a) selected
Jointly by the parties to an agreement to arbitrate or by their representa-
tivez or {b) appointed by the court when the parties or their representatives
Jointly feil to do so.

£6).-"Wpitben-agrecment ! -ghall-be-decmned-te-inalude -a-writben
pgreement~whieh-han-hoen-extended-or-repeved -by-an -oral-o¥~-inpliod

agreenenty

1281. A written sgreement to submit to arbitration an existing
cantroversy or a controversy thereafter asrising between the partiles is
valld, enforceable and irrevocable, save upon such grounds as exist for
the revocation of any contract. COMMON LAW ARBITRATION IS ABOLISHED. ARBI-

TRATION MAY BE COMPRLLED AND ENFORCED OWLY AS PROVIDED IN THIS TITLE.

1282. (1) oOn petition of a party elleging the existence of a written
agreement to arbitrate a controversy and that & perty thereto refuses to

arbitrate SUCH CONTROVERSY, the court shall order .arbitration OF SUCH

.




CONTROVERSY if it determinpes that AN agreement TO ARBITRATE SUCH CONTROVERSY
exists, unless it determines that:

(A} THE CONDITIONS PRECEDENT TO ARBITRATION SET FORTH IN THE AGREEMENT
HAVE NOT BEEN FULFILLED BY THE PETITIONER, UNLESS SUCH FULFILIMENT HAS BEEN
PREVENTED, OR SUCH CONDITIONS HAVE BEEN WAIVED, BY THE OTHER PARTY; OR

{eB} fThe right to arbitrate has been waived by the petitioner; or

{®C) Grounds exist for the revocation of the agreement.

{2) IF THE COURT DETERMINES THAT ANY AGREFMENT TO ARBITRATE A
CONTROVERSY EXISTS an order to arbitrate SUCH CONTROVERSY may not he
refused on the ground that the matter in issue lacks substantive merit.

(3) 1If the court determines that there are other issues, not subject
to arbitration, that are the sublect of a pending action or special
proceeding between the parties and that a determination of such issues
may make the arbitration unnecessary, the court may order arbitration
but stay its c¢rder until such determination or until such earlier time
a8 the court specifies.

{4) THE COURT MAY ENJOIN AN ARBITRATION PROCEEDING COMMENCED OR
THREATENED IF IT DETERMINES THAT THERE IS NO AGREFRMENT TCO ARBITRATE THE

CONTROVERSY.

1283. (1) If a court of competent jurisdiction, whether in this
8tete or not, has ordered arbitration of am-isswe CONTROVERSY involved
in an action or proceeding pending before a court of this State, the court
OF THIS STATE in which such action or proceeding is pending shall, upcon
motion of & party, stey such action or proceeding until an arbitration
is hed in accordance with the order for arbitration or until such earlier

time a5 the court specifies.



(2) If an application has been made to a court of competent
Jurisdiction, whether in this State or not, for an order compelling’
arbitration of an-isswe CONTROVERSY involved in an action or proceeding
pending before e court of this State and such application is undetermined,
the cowrt OF THIS STATE in which such action or proceeding is pending shall,
upon motion of & party, stay such action or proceeding until the application
for an order compelling arbitration is determined and, if arbitration of
such issue CORTROVERSY is ordered, until en arbitration is had in accordance
with the order for arbitration or until such earlier time as the court
gpeclfies.

(3) If the isewe CONTROVERSY subject to arbitration is severable,

the stey may be with respect to that issue CONTROVERSY only.

128%. {1) If the arbitration agreement provides or the parties
otherwise agree upon g method of appointing an arbitrator, such method
shall be followed. In the absence thereof, or if the agreed method fails
or for any reason cannot be followed, or when an erbitrator appeinted
fails to act and his successor has not been appointed, the court, on
petition of a party, shall appoint one or more arbitrators IN ACCORDANCE
WITH THE AGREED METHOD TC THE FULLEST EXTENT POSSIBLE.

(2) When & petition is made to the court to appoint a neutral
arbitrator AND THE METHOD UNDER SUBDIVISION (1) ABOVE CANNCT BE FOLLOWED,
THEN the pourt shell nominate five persons from lists of persons supplied
Jointly by the parties or obtained from a governmental agency or & private
dizsinterested assoclation concerned with srbitration. The parties may

within five days of receipt of such nominees from the court jointly select

.




the arbitrator by-egreemeni-ew-led-fvem-ihe-nominees» If the parties fail
to select an arbitrator within the five-day periocd, the court shall appoint

the arbitrator from the nominees.

1285. Unless the parties otherwise agree:

(1) The arbitration shall be by a single neutral arbitrator.

(2) EXCEPT UNDER THE CIRCUMSTANCES COVERED BY Subjeet-te subdivision
(5) of Section 1286, if there is more than one arbitrator, the-pewers-and
dutins-of-the-arbibratersy-ether-than-the-pawverg-and-duties-ef-a-neutral
arbitrotery THE AWARD #ey BHALL be RENDERED exereised by & majority of them if
reasonable notice of all proceedings has been glven to all arbitrators.

{(3) If there is more than one neutral arbitrator, the powers and
duties of a neutral arbitrator under Section 1288, subdivisions (1) and
{2) of Section 1286 and subdivision (2) of Section 1289 may be exercised
by a majority of the neutral arbitrators or, by unmanimous agreement of
the neutral arbitrators, such powers and duties may be delegated to cne
of their number.

{4) If there i1s no neutral arbitrator, the powers and duties of a

neutral arbitrator may be exercised by a majlority of the arblirators.

1286, Unless the parties otherwise agree:

(1) The neutral arbitrator shall appoint a time and place for the
hearing and cause notice to the parties and to other srbitrators to be
served personally or by reglstered or certified mail not less than seven
days before the hearing. Appearance at the hearing waives notice. The

neutral arbitrator may adjourn the hearing from time to time as necessary.
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On request of a party for good cause, or upon his own determinstion, the
neutral arbitrator msy postpone the hearing to a time not later than the
date filxed by the agreement for making the award or to a later date if
the partles consent thereto.

(2) The neutral arbitrator shall preside at the hearing, shall rule
on the admission and exclusion of evidence and on gquestions of hearing
procedure and shall exercise all powers relating to the conduct of the
hearing., IF ANY PARTY S0 REQUESTS, WITNESSES SHALL BE SWCRN, —

{3) The parties are entitled to be heard, to present evidence and
to cross-examine witnesses appearing at the hearing, but rules of evidence
and rules of Judiclal procedure need not be observed.

(4) If an order to arbitrate has been made pursuent to Section 1282,
the arbitrators may hear and determine the controversy upon the evidence
produced notwithstanding the failure of a party duly notified to appear.

(53) If an arbitrator WITH PROPER NCTICE OF ALL FROCEEDINGS for any
reason fails to act, the hearing shall continue but only the remaining
neutral arbitrator or neutrsl arbitrators may detexmine-ibe-quesidiens
subnitieds RENDER THE AWARD.

() THE If-s neutral arbitrator SHALL CONSIDER AND ACT SOLELY ON
THE RECGRD MADE BEFORE HIM; PRCOVIDED, HOWEVER, THAT IIE MAY TAKE NCOTICE
OF THOSE FACTS OF WUICH COURTS MAY TAKE JUDICIAL NOTICE UNDER SECTION
187% OF THIS CODE sbiains-infermabicn-velating-te-the-isoues-ebher-than
a%-the-keavingy-he-shall-dipeiese-puek-information-te-att-partios-to-the

arbitratien-ard-give-the-parsies~an-eppertunity-te-meetb-1,

G-




1287. A party has the right to be represented by an attorney at
any proceeding or hearing under this title and me ANY waiver of this
right is REVOCABLE birdimg; PROVIDED, HOWEVER, THAT IF ANY FARTY RETRACTS
HIS WAIVER OF HIS RIGHET TC DE REPRESENTED BY AN ATTORNEY THE OTHER PARTY

SHALL BE ENTITLED TO A REASONABLE CONTINUANCE FOR THE PURPOSE OF PROCURING

AN ATTORNEY.

1288, (1) Upon applicetion of & party or upon his own determination
the neutral arbltrator may issue subpenas for the attendance of witnesses
and subpenas duces tecum for the production of books, records, documents
and other evidence. Subpenas shall be isswedy served and enforced in
accordance with Chapter 2 (commencing with Section 1985) of Title 3 of
Part b of this cede.

(2) The neutral arbitrator may administer oaths.

{3} On application of a party and for use as evidence and not for
discovery, the neutral arbitretor mey order the deposition of a witness
vho cannct be subpenaed or 1s ungble to attend the hearing to be taken
in the manner prescribed by law for the taking of depositions in civil
actions. If the neutral arbitrastcr crders the taking of the deposition
of a witnese who resides outside the State, the party who applied for
the taking of the deposition shell obtain a commission therefor fromlthe
superior court in accordance with Sections 2024 to 2028, inclusive, of
this code.

(4) FExcept for the parties and their agents, officers and employees,
all witnesses appearing pursuant to subpens shall BE ENTITLED TO receive

feep-and milenge in the same smount and under the same clrcumstances as
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prescribed by law for witnesses in civil actions in THE superior court.
The fees-and mileage expences OF A WITNESS SUBPENAED UPON THE APPLICATION
OF A FARTY shall be paid by the party at whose request the witness is
subpenaed. The fees- and mileage expences of a witness subpenaed SOLELY
upon the determinaetion of the neutral arbitrator shall be paid for in the

manner provided for the payment of the neutral arbitrator’s expenses.

1289. (1) The award shall be in writing and signed by the arbitrators
eoncurring therein. It shall include a determination of all the questions
submitted to the arbitrators the decision of which 1s necessary to the
award made,

{2} The neutral arbitrator shall serve a signed copy of the award
cn each party personally or by registered or certified meil or as provided
in the agreement.

(3) The award shell be made within the time fixed therefor by the
agreement or, if not so fixed, within such time as the court orders on
petition of a party. The parties may extend IN WRITING the time either
before or after the expiration thereof. 4 party walves the objection
that an award was not made within the time required unless he gives the
arbitrators written notice of his objection prior to the service of a

signed copy of the award on him.

1290, (1) The arbitrators, upon written application of a party
may modify or correct the award upon any of the grounds set forth in
subdivisions (1){a) and {1){c} of Section 1294 nct later than 30 25 days

after service of a signed copy of the award on the applicant.
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(2) Application for such modification or correction shall be made not
later than 10 days after service of a signed copy of the award on the
applicant. UPON OR before msking such application, the applicant shall
deliver or mail a copy of the application to all of the other parties to
the arbitration.

(3} Any party to the arbitratlion may make written objection to such
application. The objection shall be made not later than 10 days after the
application is delivered or mailed to the objector. UPON OR before
making such objection the objector shall deliver or mail a copy of the
objection to the applicant and all the other parties to the arbitration.

(4) UNLESS THE ARBITRATORS DENY IN WRITING SAID APPLICATION, THEY SHALL
ISSUE A CORRECTED AWARD QR AMENDMENT TO THE AWARD IN ACCORDANCE WITH
SUBDIVISIONS (1) AND (2) OF SECTION 1289. IN THE EVENT THAT NO CORRECTED
AWARD OR AMENDMENT TO THE AWARD IS ISSUED WITHIN THE 30-DAY PERIOD, THE
AFPLICATION SHALL BE DEEMED DENIED AS OF THE END OF THE 30-DAY PERIOD. FCR
THE PURFOSE OF SUBDIVISIONS (1) AND {2) OF SECTION 1294.5, THE DATE OF
THE SERVICE OF THE AWARD SHALL BE DEEMED TC BE THE DATE OF THE DENIAL COF
THE AFPPLICATION OR THE DATE OF THE SERVICE OF THE CORRECTED AWARD CR

AMENDMENT TO THE AWARD.

12091. Unless ctherwise previded-in AGREED TO BY the PARTIES, agreecmend
te-arbitratey each party shall pay his pro rata share of the expenses and
fees of the neutral arbitrator, together with other expenses lncurred in
the conduct of the arbiltration, not including counsel fees or witness fees

or other expenses incurred by the parties.



1292. {1)--Upen-petitisen-of-a-party-filed-within-ene-year-afber-sarviee
of-g-pigned-aopy-ef -the -award -upon-Hinywthe-~aourt~phall-~eenfirn-an-awars
Wnlecs-a~tinely-pebition-to-vasatey-medify-or-ecrreet-the-avard-has-been
filed-se-provided-in-Beetions-1P03-end-120k-and-ia-pendingy

ANY PARTY TO AN ARBITRATIGN PROCEEDING MAY FILE A PETITION TO CONFIRM
THE AWARD, IF THE COURT SHALL FIND THAT:

(A} THE RESPONDENT NAMED IN THE PETITION WAS INCLUDED WITHIN
AND BOUND BY THE AGREEMENT TO ARBITRATE THE CONTROVERSY SET FORTH
IN THE PETITION, AND
{B} THE AWARD WAS RENDERED DETERMINING SAID CONTROVERSY
THE COURT SHALL CONFIRM THE AWARD UNLESS THE COURT, UPON TIMELY APPLICATICN OF
THE RESPONDENT, SHALL VACATE SAID AWARD ON ONE OR MORE OF THE GRCUNDS SET
FORTH IN SECTION 1253.

{2 --Unless-a~aepy-shereef-has-previonsly-been-filed-in-the-proceedingy
the-party-petitiening-for-sn-order-confirringy-vapavingy -godifying-or-eev¥-
veetiing-an-~awara-pghall-allege-the-subsbanee-af-or-attaek-to-the-pesition-a
eep¥r-gf-eaeh-af-the-follewings

{a)--The-sgreement-to-a¥bitrates

{b}--The-names-ef-the-arbitratorss [See § 1297(2)]

{e3--The~awardy

1293. (1) Upon petition of am-sgsrieved party to the arbitration,
OR UPOH TIMELY APPLICATION OF A RESFONDENT TO A PETITICHN TO CONFIRM, the

court shall vacate an award if THE COURT FINDS THAT:
(a) The sward was procured by corruption, fraud or cther undue means;

(t) There was corruption in any of the arbitrators;
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(¢) The rights of the petitioner were substantislly prejudiced
by misconduct of g neutral arbitrator.

{d) The arbitrators exceeded thelr powers; or

{e) The rights of the petitioner were substantially prejudiced
by the refusel of the arbitrators to postpone the hearing upon sufficilent
cause being shown therefor or by the refusal of the arbitrators to hear
evlidence material to the controversy or by other conduet of the arbitrators
contrery to the provisions of this title.

{2}--A-petitien-anéer-this—see#ian~shall—be-fileé-withia-QG-days
aftor-serviee-of-a-pgignod-cepy-of-the-avard-en-the-pebibionary [See §1204.5]

(23} If the award is vacated on any of the grounds stated in subdi-
vision (1) of this section, the court may order a rehearing before new
arbitrators chosen as provided in Section 1284, If the award is vacated
on the grounds set forth in subdivision (1){(d) or (1)}(e) of this section,
the court mey, with the consent of the parties,?iider a rehearing before
the original arbitrators er-tlueir-suecessers-appeinted-in-aceordanse-with
Seetden-1pP8L, The period of time within which the agreement requires the
award to be made is applicable to the rehearing and commences from the
date of the order for rehearing.

(4) (3) If the court denies the petition to vacate the.award, the court
shally-en-regueet-sf-a-parsyy confirm the award. [See § 1295.5(1)]

1294%. (1) Upon petition of any party to the arbitration, made-within
ge-gays-after-the-serviee-of -a-signed-eapy-of~the-avard-en-~she-pesitionery
the court shall modify or correct the award if THE COURT FINDS THAT:

(e} There was an evident miscalculation of figures or an evident

mistake in the degeription of any person, thing or property referred to

in the award;

oy s P




(t) The arbitretors have awarded upon a matter not submitted to
them and the award may be corrected without affecting the mexrits of the
decision upon the CONTROVERSY isswes submitted; or

(c) The award is imperfect in a matter of form, not affecting the
merits of the controversy.

(2) TIf the petition is granted, the court shall-medify-er-ecrrees
the-avard-ge-ag-se-effect-its-inbent-andy -if-requested-by-a-parsyy shall
confirm the award as so modified or corrected.

(3) If the court denies a petition to modify or correct an award,
the court shally-er-request-of-a-party; confirm the award UNLESS THE
AWARD IS VACATED UNDER SECTION 1293.

1294.5., (1) A PETITION TO CONFIRM UNDER SECTION 1292 MUST BE FILED
AND SERVED NCT LATER THAN FOUR YRARS APTER SERVICE OF A SIGNED COPY OF
THE AWARD ON THE PETITIONER.

{2) A PETITION TO MODIFY OR CORRECT CR TO VACATE AN AWARD UNDER
SECTIONS 1293 OR 1294 MUST BE FILFED AND SERVED NOT LATER THAN 90 DAYS
AFTIR SERVICE OF A SIGNED COFY (OF THE AWARD ON THE PETITIONER.

(3} THE TIME LIMITS PROVIDED IN SUBDIVISIONS (1) AND (2) MAY BE
EXTENDED BY AN AGREEMENT IN WRITING BETWEEN THE PARTIES. -

{(4) ANY PERSON SERVED WITH A COFY OF ANY PETITIOgﬁl'mJER SECTICNS
1292, 1293 OR 1294 WHO DESIRES TO OPPOSE SAID PETITION CR TO OBTAIN RELIEF
OTHER THAN PRAYED FOR IN SAID PEPITICN, MAY, NOTWITHESTANDING THE FROVISIONS
OF SUBSECTIONS 1, 2 AND 3 HERECOF, FILE A RESPONSE WITHIN TEN DAYS OF SERVICE
OF SUCH PETITION UNLESS SUCH TIME IS EXTENDED BY THE COURT.

(5) NO PETITION MAY BE FILED UNDER SECTIONS 1292, 1293 OR 1294 UNTIL

AT LEAST 10 DAYS AFTER SERVICE OF THE AWARD, AND IF, DURING SUCH 10-DAY
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PERIOD, AN APPLICATION FCR MODIFICATION OR CORRECTION OF THE AWARD IS MADE
UNDER SECTION 1290, THEN 4 PETITION MAY NOT BE FILED UNDER SECTIONS 1292,
1293 OR 129k UNTIL THE FINAL DETERMINATION OF SUCH APPLICATION FOR MODIFICA-

TION OR CORRECTION UNDER SECTION 1290,

1295. (1) Upon the grenting of an order confirming an award, judgment
shall be entered in conformity therewith. The judgment when rendered by
the court shall be docketed as if it were rendered in an action. The
Judgment so entered has the same force and effect as, and is subject to
all the provisions of law relating to, a judgment in a civil action; and,
except-ag-provided-in-subdiviaien-{8)-af-this-seebiony 1t may be enforced
as if it had been rendered in an action in the court in which it is entered.

{23}--If-a-centreversy-is-desernined-by-an-avard-shaty-if-it-vere-a
eentraekt-betveern-the-parsiesy-veuld-be-vequired-te-ke-appreved-by-a-eoursy
bhe-avward-ghali-be-deepad-to-be-gueh-a~contraet-and-phatl-be-gubjeet-5o

Buek-apprevalty

A

1295.5. ARBITRATION AWARDS MAY BE CONFIRMED, MCDIFIED OR CORRECTED
BY THE COURT, OR VACATED ONLY AS FROVIDED IN THIS TITLE. Urless-an-award
k8-vacated-as-provided-in-this-tities-She-avard-may-be-enforeed-in-the
aame-manney-and—te-the-sams-extent-as-a-eentrae%-between-%he-parties,h
whethew-the-avavrd-is-cenfivped-o¥-Rety

1296. (1) A petition for an order to arbitrate made pursuant to Section
1282 or a petition for the sppointment of an arbitrator made pursuant to
Section 1284 shall be filed in the county where-any-psyty-resides-s¥-hes-a
prace-ef-buciress-er where the agreement was to be performed or WAS
ENTERED INTO, OR IF if-ne-parbty-has-s-residense-pr-piaee-sf-business
im-this-Btabe-and the place of performence is not specified in the

agreement OR IT WAS NOT ENTERED INTO IN THIS STATE, IN THE COUNTY
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WHERE ANY PARTY RESIDES OR HAS A PIACE OF BUSINESS im-sny-eeuniy-in-ihis
Béata.

(2) A motion for a stay of an action made pursuant to Section 1283
shall be made in the court where the action is pending.

(3) Any petition made after the commencement OR COMPLETION of -
arbitration proceedings shall be filed in the county where the arbitration
is being or has been held, or, if not held exclusively in any one county
of this State, then such petition shall te filed as provided in subdivision
{1) of thie section.

(4) AFTER ANY PETTTION HAS BEEN FILED UNDER SECTICNS 1282 or 128l
ANY SUBSEQUENT PETTTION UNDER EITHER OF SAID SECTIONS INVOLVING THE SAME
AGREEMENT TO ARBITRATE AND THE SAME CONTRCVIRSY AND PARTIES SHALL BE FILED
IN THE SAME COURT AND HEARD IN AND AS A PART OF THE FARLIER FROCEEDING.

(5) AFTER ANY PEPTTION HAS BEEN FILED UNDER SECTIONS 1292, 1293, OR
120k, ANY SUBSEQUENT PETITIONS (R APPLICATICKS FCR RELIEF UNDER ANY OF
SAID SECTIONS INVOLVING THE SAME AWARD SHALY. BE FILED IN THE SAME COURT
AND HEARD IN AND AS A PART CF THE EARLIER PROCEEDING.

1297. (1) A PETITION UNDER THIS TITLD SHALL SET FORTH IN THE
CAFTION THE NAMES OF THE PETTITIONER ARD AS RISPONDENTS THE OTHER PARTIES
TO THE ARBITRATICN ACGREEMENT OR AWARD, IF AITY,

(2) A PEPITION UNDZR SECTIONS 1292 OR 1294 SHALL, UNLESS A COPY
THEREQF HAS PREVIQUSLY BEEW FILED TN THE TDROCEEDING:

(A) ALLEGE THE SUBSTANCE OF OR ATTACH TQ THE PETITION

A COPY OF THE AGREEMENT T(Q ARBITRATE.

(B) SET FORTH THE NAMES OF THE ARBITRATCRS.

{(C} TIWCORPCRATE CR ATTACH A COPY (F THE AWARD AND THE

wlle




WRITTEN OFINION OF THE ARBITRATCORS, IF ANY.

{3) A PETITION UNDER SECTION 1293 SHALL, UNLESS A COPY THERECF
HAS PREVIOQUSLY BEEN FILED IN THE PROCEEDING:

(A) ALLEGE THE SUBSTANCE OF OR ATTACH TO THE PETITION A
COPY OF THE AGREEMENT TC ARBITRATE UWLESS THE EXISTENCE CR VALIDITY
CF SUCH AN ALLEGED AGREEMENT IS DENIED,

(B} SET FORTH THE NAMES OF THE ARBITRATCRS.

{C) INCORPORATE CR ATTACH A COPY OF THE AWARD AND THE

WRITTEN COFINION OF THE ARBITRATCRS, IF ANY.

(4i) Except as otherwise provided in this SECTION si%le, a petition
under this title shall be heard in the manner and upon the notice provided
by law for the making and hearing of motions, PRCVIDED, HCWEVER, THAT NOT
LESS THAN 1C DAYS INITIAL NOTICE OF THE DATE SET FOR THE HEARING SHALL
BE GIVEN,

(52) A copy of the petition AND THE OTHER PAPERS REQUIRED BY SECTION
1010 OF THIS CODE and a written notice OF TIE TIME AND PLACE OF HEARING
therecf shall be served in the manner provided in the arbitration agreement
FOR THE SERVICE OF SUCH PETITICN AND NOTICE.

(63) 1If the arbitration agreement does not provide the manner in
whickh a copy of SUCH the petition and notice shall be served, the copy of
the petition and $he notice theweef AND ANY OTHER PAPERS REQUIRED BY
SECTION 1010 OF THIS OODE shall be served in the manner provided by law
for the gervice of summons in an action or in the manner provided in
subdivision (74) of this section unless:

(a) The person on whom service is to be made has previously appeared

in the proceeding, or
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(b) The person on whom service is to be mede has previously been
served with any petition in the proceeding in the manner pfovided by law
for the service of summons in an action or in the manner provided in
subdivision {74} of this section.

{7k} Subject to subdivision (528) of this section, service of the copy
of the petition and the notice may be made upon a person ocutside this
State by mailing the copy of the petition and the notice to such person
by registered or certified mail. Personal service outside the State is
the egquivalent of such service by mail. Proof of service by mail shall
be made by affidavit showlng such meiling together with the return receipt
of the United States Post Office bearing the signatwre of the person on
whom service is to be made. Notwithstanding any other provision of this
title, if service is made in the manner provided in this subdivision, the
petition may not be heard until at least 30 days after the date of such
service,

(859 Subject to subdivision (52) of this section, if the person on
whom service is to be made has previously appeared in the procesding or
has previously been served in the manner specified in subdivision {6%) or
(T} of this section, the copy of the petition end notice shall be served
as provided in Chapter 5 {commencing with Section 1010) of Titie 1b of
Part 2 of this code.

(9) AFTER THE FIRST FILING OF ANY PETITION UNDER SECTIONS 1292, 1293,
OR 1204, THE RESPONDING PARTY MAY SEEK RELIEF UNDER ANY OF SUCH SECTIONS BY WAY
OF RESPONSE TO SUCH PETITION AND NEED NOT FILE A CROSS PETITION AS SuCil. ALL
PETITIONS AND RESPONSES UNDER SUCH SECTIONS SHALL BE HEARD AT THE SAME TIME.

{10} ON THE DAY NOTICED FOR ANY HEARING UNDER THIS TITLE, SUCH

HEARING SHALL TAKE FRECEDENCE QF ALL CTHER MATTERS CN THE CALENDAR OF
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SATD DAY, EXCEPT OLDER MATTERS OF THE SAME CHARACTER AND MATTERS TO WHICH

SPECTAL FRECEDENCE MAY BE GIVEN BY LAW. [FROM CCP 527]

1297.5. Findings of fact and conclusions- of law need not e made by
the court wpon the determination of a petition or motion under this title,

EXCEFT WHERE THE COURT CRDERS AN AWARD VACATED OR MODIFIED OR CORRECTED.

1298. (1) An appeal may be taken from:

(a) An order denying a petition to compel arbitration under sub-
division (1} of Section 1282.

{b)} An order granting or denying & petition to medifyy-eerrest-er
confirm en awvard.

fc) An order granting or denying s petition to vacate an avard

unless s rehesring IN ARBITEATION is ordered.

(d) AN ORDER MODIFYING OR CORRECTING AND CONFIRMING AN AWARD, AN ORDER
DENYING A PETITION TC MODIFY OR CORRECT AND VACATING AN AWARD, OR AN ORDER
DENYING-A PETITION TO MODIFY QR CORRECT AND CONFIBMING AN AWARD.

{ed) A judgment entered pursuaent to this title.

(2) The appeal shall be taken in the same manner as an appeal from an

order or judgment in a civil action.

1298.5. The court shall award costs upon any judicial proceeding under
this title as provided in Chapter 6 {commencing with Section 1021) of Title
14 of Part 2 of this code.

1299. The meking of an agreement in this State providing for arbi-
tration to be had within this State shall be deemed a consent of the parties

thereto to the Jurisdiction of the courts of this State to enforce such
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agreement by the making of any orders provided for in this title and by
entering of judgment on an award under the agreement. An agreement made in
this State whilch does not specify a place for the arbitration to be held

shall be considered to provide for arbitration within this State,

SEC. 3. BSection 1053 of the Code of Civil Procedure is amended to

read:

1053. Vhen there are three referees [jyeor-three-arbitratersy] all

must meet, but two of them may do any act which might be done by all.

SEC, 4. Section 1730 of the Civil Code is amended to read:

1730. SALE AT A VALUATION. Except as otherwise provided in Title 9

{commencing with Section 1280) of Part 3 of the Code of Civil Procedure:

(1) Wvhere there is & contract to sell or a sale of goods at a price
or on terms to be fixed by 2 third person, and such third person, without
fault of the seller or the buyer, cannct or dces not fix the price or
terms, the contract or the =ale is thereby avolded; but if the goods or
any part thereof have been delivered to and appropriated by the buyer he
must pay a reasonable prilce therefor.

(2) Where such third person is prevented from fixing the price or
terms by fault of the seller or the buyer, the party not in fault may
bave such remedles ageinst the party in fault as are allowed by Chapters

k and 5 of this act.

SEC. 5. Bection 3390 of the Civil Code is amended to read:
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3390. The following obligations cannot be specifically enforced:

1. An obligation to render personal service;

2. An obligation to employ another in perscnal service;

3. [An-agreemend-to-submit-s-ecntroversy-te-arbitrabieny)

[5¢] An agreement to perform an act which the party has not power
lawfully to perform when required to do so;

5] L. An agreement to procure the act or consent of the wife of
the contracting party, or of any other third person; or

[6+] 5. An agreement, the terms of which are not sufficiently

certain to meke the precise act which is to be done clearly ascertainable.

SEC. 6. (1} Except as otherwise provided in subdivision (2) of this
section, this act applies to all contracts whether executed before or
after the effective date of this act.

{2) Section 1299 of the Code of Civil Procedure, as added by this
act, does not apply to any contract executed before the effective date
of this act; but such section dees apply to any renewal or extension of
an exlsting contract on or after the effective date of this act and to

any new contract executed on or after the effective date of this act.
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The pregent arbitration statute of the State of California, Title 9
of Part 3 of the Code of Civil Proecedure, of 1927, afforded one of the
first modern lawe in the United States whereby arbitration agreements
could be enforced. More than thirty years experience with this statute
has shown its versatility and adaptability to changing needs and times
in both comeerciel end labor arbitration. Nevertheless, there are always
minor defects or omissions which appear in any type of legislation. These
often require slight revisions under changed circumstances, especially in
the light of & great number of court decisions interprsting the applice~-
tion of sections 1280 following of the Code of Civil Procedure.

Thus, a revision of the California arbitration statute was considered
neceseary to clarify some ambiguous provisions. The general tenor of tﬁe
changes in the California arbltration statute, as embodied in the proposed
draft of a new Title 9 (p. 14 foll. of Doo. 32 of the California Law
Revision Commission, of July 28, 1960) is exempldary. The proposed changes
constitute & great improvement over the existing statutory Califormis law
oh arbltration.

There were cobviously painsteking efforts taken to provide for & truly
modern arbitration lew in Californiam. Some comments are nevertheless
called for with regard to certain proposed revisions as well as several
omlissions which might deserve further consideration.

1} BSect. 1280(2) permitting awards made pursusnt to agreements not
in writing appears to be too vague and elso impractical, e.g. if there is

no agreement in writing, how may sn agency administering arbitration get
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Jurisdiction to commence an arbitration proceeding? Agreements not signed
are valid but query whether oral agreements would not cause unnecessary
confusion end frustration of the arbitral process.

2) On the other hand, if the suggestion for a statutory amendment
that only arbitration agreements "in writing" be enforceable, then orsal
agreements which extend or renew previous writtenegreements should be
enforceable, Often a written agreement celling for arbitration of disputes
will expire while the parties are in the process of negotilating a new
agreement to replace the one that expired, The parties continue to operate
under the former agreement. It would be better if all doubt as to the
validity of arbltration during this period could be removed.

3) Sect. 1280(5) is ample enough for any possible extensions.

4) Sectioms 1286(1), 1289(2) and 1297{4) provide for service by
certified or registered mall. Service by crdinary mall has been proven
sufficient in the practice of both commercial and labor arbitration, as
provided e.g. in sect. 39 of the Commercial Arbitration Rules, and sect.
36 of the Voluntary Labor Arbitration Rules of the American Arbitration
Association.

5} BSect. 1286(4) would preclude the use of ex parte arbitration
without a court order. This would sericusly hamper many interstate
arbitration sgreements.

6) Sect. 1288(3) specifically excludes discovery procedures, The
reagons 4o not appear evidernt.

7) Sect. 1295(5), allowing for enforcement of an award which is not
reduced to judgment should meke scme provision for the res judicata effect

of such an unconfirmed award.
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Among important cmissions from the proposed text there may be
mentioned:

a) Some type of joinder of parties should be permitted. Especially
in the construction field, where there are contractors and sub-contractors
involved, it is manifestly unfair to have the contractor go through a full
arbitration proceeding and have to comply with certain requirements as to
gpecific performance of work to be done, and then oblige him to sue the
sub-contractor or go through another arbitration with the sub-contractor
merely because the sub-contractor was not a party to the agreement with
the owner.

b} Berious consideration might be given to whether a court procesding
should be stayed pending arbitration, where the pariy seeking the stay has
taken no affirmative steps to compel arbitration. It is dangerous to allow
the arbltration agreement to sct as a dilatory plea in and of itself.
Elther the petitioner should be required to cross move to compel arbitra-
tion or the court should be specifically empowered to crder the parties to
proceed to arbitration on its own motiom.

¢c) Provisional remedies might also be provided for an arbitration
proceeding, just as they are authorized in court actions. Often the very
subjJect of the dispute may become moot if the claimant cannot secure scme
injunctive relief or attachment-type remedy. At present the arbitrater
may not grent such relief unless it is in the form of a final award,
because his suthority is limited to granting only one and, for that matter,
final award. Once he grants preliminary relilef it would be considered as
final; he could thus be "functus officic”, so that no further relief, on

the baaic issues, could be forthcoming in the same arbitration.

-3-

e



L

There may further be mentioned:

Sect. 3390 of the Civil Code, in its proposed amendment expressly
provides for non-enforcement of contracts for personal service., It may
be noted that & decision to the contrary of the K.Y, Court of Appeals was
rendered in Staklinsgki v. Pyramid Electric Co., 6 N.Y.2d 159, which hes
widely been discussed. Reference is made to recent notes in 7 Unilversity
of California Los Angeles Law Review 507, and 45 Cornell Law Quarterly 580
(1960).

Indeed, the question presents an issue which should be left to the
discretion of the arbitrator if the parties wish to give such authority.
In this respect, the more recent decision of the N.Y. Court of Appeals,
in Grayson-Robinson Stores v. Iris Construction Corp., 8 N.Y.2d 133, may

also be mentioned.
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