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8/26/60 

Memorandum. No. 83(1960) 

Subject: Uniform Rules of Evidence - PrivUeges. 

Attached to this memorandum are those portions of the Uniform 

Rules o~ Evidence relating to PrivUeges that have not yet been finally 

acted. upon by the Commission. The following are the remaining matters 

to be considered: 

(1) Rule 25. SELF-INCRDlINATION: EXCEPTIONS. All of this rule 

has been approved as revised by the Commission with the exception of 

Paragraph (10). 

References: Chadbourn Memo on Rules 23-25, pages 59-63 (see also 
footnote 84, pages FN 15-16); 

Chadbourn Memo on Rules 37-40, pages 6-ll. 

Discussion of Paragraph 10. This paragraph, in accordance with 

the Commission's instructions, purports to restate the present law of 

this State. TWo matters seem to be reasonably clear under eXisting law. 

First, if the defendant in a civil case, for example, is called by the -
plaintiff as a witness and the defendant refuses to answer p~~inent 

inquiries on the ground of self-incrimination, under the california 

cases an inference adverse to defendant may be drawn from his privUege 

claim because to hold otherwise ''would be an unjustifiable extension of 

the ;:rivilege for a purpose it was never intended to fulfill." Fross v. 

Wotton, 3 C.2d 384 (1935). Second, if a non-party witness claimS the 

privilege with respect to particular matters at issue in an action or 

proceeding, whether such claim was made before or in such action or 

proceeding, his claim may be shown to impeach the credibility of his 
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testimony in such action or proceeding "since the cb.im of privilege gives 

riBe to an inference bearing upon the credibility of his statement." 

Nelson v. Southern Pacific Ry. CO., 8 C.2d 648 (1937); see a1~o People v. 

Kynette, 15 C.2d 731 (1940); Keller v. Key System Transit L:i.nes, 129 

C. A.2d 593 (1954); People v. Irwin, 79 Cal. 494 (1888)(no i~ference 

drawn against defendant from refusal of non-party witness to testify at 

criminal trial); People v. Glass, 158 Cal. 650 (19l0)(same). While there 

are no California. cases as to whether a prior claim of the privilege by 

a ~ to the civil action or proceeding is to be treated the same as 

a claim ot privilege in the action or proceeding, there appears to be no 

rational basis for treating these situations differently and paragraph (10) 

* is drafted accordingly. 

If paragraph (10) ot Rule 25 is approved, the portion ot the 

explanation relating to paragraph (10) (follOWing the statement of 

the text of the revised rule) should be examined to determine if it 

correctly states the reason the COIIIIIIission has adopted this pi!.ragraph. 

(2) Rule 37. WAIVER OF PRIVILEGE. The Commission has considered 

this rule but has DOt finally approved it. See attached me.terial for 

revised rule and explanation. It Rule 37 is approved, the explaMtion 

* There is no provision in Rule 25 regarding COIIIIIIBIlt on the exercise 
of the privilege against self-incrimination by a defe~t in a cr1minal 
case. If such privilege is exerCised, comment may be made under Rule 23(3), 
a. revised by the Commission, as to the defendant's failure to explain or 
dezty by his testimony any evidence or facts in the case against him. Under 
Rule 23, the defendant in a criminal case has a privilege not to testify 
or to limit his testimony on direct examination to those matters he wishes 
to discuss. Cross examination of the defendant in a crim1na ) case is 
limited under Rule 25(8), as revised by the COlIIIlission, to lllatters about 
which the defendant waa examined on direct. 
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of Rule 31 should also be examined to determine if it correctly states 

the reasons for the revisions the Commission bas made in Rule 37. 

(3) RULE 39. This rule was previously approved by the CQlmniss.ion. 

However, Rule 39 bas been further revised to conform to revised Rule 

25(10) and some unnecessary language bas also been deleted from Uniform 

Rule 39. See the revised rule and the explanation thereto. 

(4) HJLE 40. This rule is set out as approved by the Comm1ssion. 

The explanation of the rule should be examined to determine if it 

correctly states the reasons for the revisions the Comm1ssion has made 

in the rule. 

Respectfully submitted, 

John H. DeMoully 
Exeeutive Secretary 
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Revised 8/22/60 
Revised 2/ll/60 
Revised 12/10/59 
Revised ll/10/59 

10/14/59 

Note: This is Uniform Rule 25 as revised. by the Law Revision Commission. 
See attached explanation of this revised rule. The chanses in the Uniform 
Rule are mown by underlined material for new material and by bracketed and 
strike out material for deleted material. 

roLE 25. SELF-INCRlMINATION: EXCEPTIONS. 

Subject to RIlles 23 and jT, every natural person has a privilege, Which 

he may claim, to refuse to disclose (iB-aa-aetiea-et-te-a-JMelie-e'6ieiai-ef 

oillU ... ta%e-H-IUl¥-go;oVeI'lllUBM&-&!eIley-et-ti viftea-$8.e;rllsf] any ma tter that 

will incriminate him, except that under this rule {,] : 

[ ~a~-if-*ke-,~.i.ese-i.-e~-4R-~ae.itlR] 

ill The matter sball be disclosed if the Judge finds that the matter 

will not incriminate the witness..:. [",-a"'] 

[ ~~ ] ill No person has the privilege to refuse to submit to 

exam1nation for the purpose of di8cover~ng or recording bis corporal 

features and other identifying characteristics [ ., J or his physical or 

mental condition..:. [t-a.u.) 

(3) No penon has the privilege to refuse to demonstrate his identify-
4 • •• 

ing characteristics such as, for example, his handwriting, the s~ of hiB 
Q 4 

voice and manner of Sllealdng or his manner of walk:4!g or running. 

[~e~] ill No person has the privUeae to refuse to furnish or permit 

the taking of samples of body fluids or substances for analysis..:. [t-aat] 

[fi~l (5) No person has the privilege to refuse to obey an order made -C by .. CQUrt to produce for use as evidence or otherwise a doC\jIIIBnt, chattel 

or other thing under his control constituting, containing or disclosing 
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lII!!.tter inCTiminating him if the judge findll that, by the applicable rules 

of the substantive law, some [fI=I;l!ear-,sHfill-H'-eJ corporation, partnership,. 

[fI~~&=I;l!e~] association! organization or other person has a superior right 

to the possession of the thing ordered to be produced~ [t-AilR] 

[~e~] 1§l A public [8iiie!al] officer or employee or any person who 

engages in any activity, occupation, profession or calling does not have 

the privilege to :refuse to diSclose any matter Which the statutes or regula­

tions governing the office, employment, activity, occupation, profession or 

calling require him to :record or report or disclose concerning it. [t-aatl] 

(~.j] ill A person We is an officer, agent or employee of a corpora­

tion, partnership, (8;r-fl"l!e~] association [7J or other organization does not 

have the privilege to refuse to disclose any lII!!.tterwhich the statutes or 

regulations governing the corporation, partnership, [fI~] association~ 

organization or the conduct of its business require him to record or report 

or disclose~ [t-utl] 

[f8j] ill Subject to Rule 21, a defendant in a criminal action ~ 

proceeding who voluntaily testifies in the action or proceecting upon the 

II1eri ts before the trier of fact (tlees-uok-l!ave-=li •• -pivU.ege-.8-l'ehse-=li& 

tl!.e18Be-aay-BB=Ii'el'-l'ele¥&B=I;-=I;fI-aay-!Be.e-!B-~e-ae.iea] !!y be eross 

SJIUIined as to all matters about which he was e?C!IDined in chief. 

(9) Except for the defendant in a crimina] action or proceed1!1§, a 

witness who voluntarily testifies in an action or proceedillg before the 

trier of fact with respect to a transaction which incrtm1netes him does 

not have the privilege to refuse to disclose in such action or proceeding 

8l2Y matter relevant to the transaction. 
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(Rule 25) (Revision of August 29, 1960) 

(10) If a party in a civil action or proceeding claims or has 

previously claimed the privilege to refuse to disclose particular matters 

at issue in such action or proceeding on the ground that such disclosure 

would tend to incriminate him, such claim may be commented upon by the 

court and bf counsel and the trier of fact mar draw any reasonable 

inference therefrom. If a witness in an action or proceeding who is not 

a party to such action or proceeding claims or has previously claimed 

the privilege to refuse to disclose particular matters at issue in such 

action or proceeding on the ground that such disclosure would tend to 

incriminate him and if such claim tends to impeach the credibility of 

C the testimon,y of the witness. such cla1l1 mar be CO!llllleI1ted upon by the 

court and by counsel and may be considered by the trier of fact as 

bearing on the credibility of the testimon,y of the witness. 

c 
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Revised 8/29/60 
Revised 12/10/59 
Revised 11/10/59 

ruLE 25 (SELF-llICRlMINATION; EKCl§'TIONS) AS 

REVISED BY THE CCW!ISSION 

It is the purpose of this memorandum to explain Uniform Rule 25, 

relating to the privilege against self-!ncrimiDation, as revised by the 

Commission. 

THE PRIVILEDE 

The words "in an action or to a public official of this state or 

to any governmental agency or division thereof" have been deleted from 

t.l1e statement of thE: privilege. Uniform Rule 2 provides: uExcept 

to the extent to which tgey may be relaxed by other procedural rule or 

statute applicable to the specific Situation, these rules shall apply in 

every proceeding, both cr1lll1nal and civil, conducted by or under the 

supervision of a court, in which evidence is produced." The COJDIIlission 

has deleted the language :from Uniform Rule 25 because the Uniform Rules 

are, by Uniform Rule 2, concerned only with matters of eVidence in pro-

ceedings conducted by courts and do not apply to hearings or interroga-

tions by public officials or agencies. For example, the Uniform Rules 

of Evidence should not be concerned With what a police officer ~ ask 

a person accused of a crime nor With what rights, duties or privileges 

the questioned person has at the police station. Even if it were decided 

to extend the rules beyond the scope of Uniform Rule 2, it is illOgical to 

spes$ of a privilege to refuse to disclose when there is no duty to disclose 

in the first place. An evidentiary privilege exists only when the person 

~uestioned would, but for the exerCise of the privilege, be under a duty 

to speak.. Thus, the person who refuses to answer a questiol1 or accusation 
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by a police officer is not exercising an evidentiary "privilege" because 

the person is under no legal duty to talk to the police officer. Whether 

an accusation and the accused's response thereto are admissible in 

evidence is a separate problem with which Uniform Rule 25 does not purport 

to deal. Under the California. law, silence in the face of an accusation 

in the police station can be shown as an implied admission. On the other 

hand, express or implied reliance on the constitutional provision as the 

reason tor failure to deny an accusation has recently been held to preclude 

the prosecutor from proving the accusation and the conduct in response 

thereto aJ.though other cases taking the opposite view have not been over­

ruled. It given conduct ot a defendant in a criminal case in response to 

an accusation is evidence which the court feels must be excluded because 

of the Constitution, there is no need to attempt to define these situa­

tions in an exclusionary rule in the Uniform .Rules of Evidence. A 

comparable situation would be where the judge orders a specimen of bodily 

fluid taken from a party. The rules permit thill. But the Uniform 

Commissioners :r;oint out that "a given rule would be inoperative in a given 

Situation where there would occur from its application an invasion of 

constitutional rights. • . . [Thus] if the taking is in such a. manner as 

to violate the subject's constitutional right to be secure in his person 

the question is then one of constitutional law on that ground. 

The effect of striking out the deleted language from Uniform Rule 

25 is that the rule will then apply (under Uniform Rule 2) "in every 

proceeding, both criminal and civil, conducted Qy or under the supervision 

of a oourt, in which evidence is produced." 
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EXCEPTIONS 

In paragraph (a) of the Uniform Rule, now paragraph (1) of the revised. 

rule, the words "if the privilege is clailned in an action" have been omitted 

as superfluous because the rule as revised by the COIIIIDission applies only in 

actions and proceedings. 

Paragraph (3) has been inserted to make it clear that the defendant in 

a crim1 naJ case, for exsmple, can be required to walk so that a witness can 

dete:rm1ne if he limps Uke the person she observed. at the scene of the crime. 

Under paragraph (3), the privilege against self-incrimination cannot be in-

YOked to prevent the taking of a sample of handwriting, a demonstration of 

the witness speaking the same words as were spoken by a criminal as he com­

III1tted a crime, etc. This matter may be covered by paragraph (b), nOW' 

C paragraph (2), of the Uniform Rule; but paragraph (3) will avoid ~ problems 

that might arise because of the phraSing of paragraph (2). 

C 

In paragraph (d) of the Uniform Rule, now paragraph (5) of the re-

vised. rule, the rule has been revised to indicate more clearly that a 

partnership or other organization would be included as a person having a 

superior right of possession. 

The Commission has revised paragraph (g) of the UnifOrm Rule, nOW' 

paragraph (8) of the revised rule, to incorporate the substance of the 

present California law (Section 1323 of the Pellal Code). Paragraph (g) of 

the Uniform Rule (in its original form) conflicted with Section 13, Article 

I, of the Ce.lif'ornia Constitution, as interpreted by the California Supreme 

Court. 

The Commission has included a specific waiver provision in paragraph (9) 

of Rule 25. The Uniform Rules provide in Rule rr a waiver provision that 
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applies to all privileges. However, the Commission has revised Rule :n so 

that it does not apply to Rule 25 and has included a special waiver provi­

sion in Rule 25. The Commission has done this because the waiver provision 

Of Rule :n was not suitable for application to Rule 25. Note that the 

waiver Of the privilege against self-incrilliination under paragraph (9) of 

revised Rule 25 applies only in the same action or proceeding, not in a 

subsequent action or proceeding. California caBe law appears to lilliit a 

waiver of the priviiege against self-incrimination to the particular action 

or proceeding in which the privilege is waived; a person can chilli the 

priVilege in a subsequent case even though he waived it in a previous case. 

The extent of waiver of the privilege by the defendant in a crilliinal ease 

is indicated by paragraph (a) of the revised rule. 

Paragraph (10) of the revised rule is a provision relating to comment 

on and the effect of the exercise of the privilege by a party to a ciVil 

action or proceeding and by a non-party witness to anw action or proceeding. 

It is believed to restate existing law. (As far as the defendant in a 

criminal action or proceeding is concerned, the right to comment is covered 

by reVised Rule 23(3}) If a party to a civil action or proceeding invokes 

the priVilege against self-incrimination to keep out relevant evidence, 

the other party is presently entitled to comment on that fact and the trier 

of fact may drsw inferences from it. For example, if the plaintiff in a 

civil action calls the defendant under C.C.P. § 2055 and the defendant 

refuses to answer pertinent inquiries on the ground of self-incr1m1nation, 

an inference adverse to the defendant may be drawn from his privilege chilli 

because to hold otherwise would, in the words of the Cslifornia !;lourt, ''be 

an unjustifiable extension of the privilege for a purpose it was never 
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intended to f'uli'ill." While there iii no case dealing with a prior claim of 

privilege by a party to a civil action, the same principle would seem 

lOgically to apply. The claim of the privilege against self-incrimination 

(at the trial or previously) by a witness who is not a party may be shown 

under existing california law to impeach his credibility "since the claim 

of privilege gives rise to an inference bearing upon the credibility of 

his statement." Paragraph (10) continues this rule in effect. Paragraph 

(10) does not, hOll'ever, permit the trier of fact to draw an inference from 

a claim of privilege by a non-party witness. This is because while the 

party can choose between testifying and claiming the privilege he cannot 

compel the witness to testify and it would unduly penalize the party to 

permit inferences to be drawn from the silence of the witness. 
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(Rule 37) 
ReVised 8/29/60 

12/10/59 

Note: ~is is Uniform Rule 37 as revised by the Law Revision 
CoImnission. The changes in the Uniform Rule are shown by underlined 
material for new material and by bracketed and strike out material 
for deleted material 

ruLE rT. WAIVER OF PRIVILIDE. 

[A-".8.B-W •• -we~i-•• ke.w'8e-RaVe-a-,r!vilege-•• -.e~Be-•• -iisel •• e 

.. -~.-,rev"'-aB.'ker-fr~i!sel.s'ag-8-s,ee'f!ei-""er-"s-B8-~e. 

priv'~ege-Yi~-.eBJee~-~.-tRa~-aa~~er-if-~~~-f'''s-~.-ke-'.-&Bf 

.~er-,e.BeB-W.!~e-~.e-keiier-'f-~ke-,r'v'iege-kae-~~-eea~ .. e~ei-W'~ 

~Be-"~-'.-.~&tM-~e-priv'lege-··,-f·~-w! •• ~.-.... e"B.aai·W'~ 

kBewleige-.f.k'e-,r!v!leg.,-aaie-i'Bel .. ~e-ef-&Bf.,."-ef·~e-aa.'''-'' 

."BeB~ei-.'-B~eA-a-i'.el.s~re-E&ie-.~-&Bf8Be.) 

(1) SUbject to Rule $3, a holder of a privilege under Rules 26 to 29, 

inclusive, waives his right to claim the privilege with respect to a 

specified matter protected by the privilege if he has made a disclosure 

of any par'll of such matter, Dr another has made such a disclosure with 

with his consent, in an action or proceeding or otherwise. Consent of 

the holder of the privilege to disclosure may be given by any words or 

conduct indicating his consent to the disclosure, includipi but not 

limited to his failure to claim the privilege in an action or proceeding 

in which he has the legal standing and an OPpOrtunity to claim the privi­

lege. A disclosure that is privileged under these rules is not a disclosure 

for the purposes of this rule. 

(2) Eltcept as otherwise provided in paragraphs (3), (4) and (5) of 

C this rule, the right to claim a privilege under Rules 26 to 29, inclusive, 

as to a specified matter cannot be asserted by anyone once the right to , 
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claim the privilege with respect to that matter is waived under paragraph 

(1) of this rule by anoc person who is a holder of the privilege. 

(3) SIlbject to SUbparagraph (d) of paragraph (5) of Rule 26, 'When a 

privileged cODmlni cation relevant to a matter of common interest to two or 

more clients is made to a lawyer whom they have retained in common, even 

though one of the clients or a person acting as the holder of the privilege 

on behalf of such client has waived the right to claim the privilege provided 

by Rule 26, the privilege is not waived so far as spY other client is con­

cerned unless such other client or a person acting as the holder of the 

privilege on behalf of such other client has also waived the right to claim 

the privilege under paragraph (1) of this rule. 

(4) When a privileged ('ommlln1 oation relevant to e. matter of cOllllllOn 

C interest to two or more patients is made to a phySician whom they have 

consulted in COIIIIIIOn, even though one of the patients or a person acting as 

the holder of the privilege on behalf of such ;patient has waived the right 

to claim the privilege provided by Rule 27, the ;privilege is not waived so 

far as aD.y other ;patient is concerned unless such other patient or a person 

acting as the holder of the privilege on behalf of such other patient has 

c 

. also waived the right to claim the privilege under ;paragraph (1) of tbis rule. 

(5) Even though one spouse or a person acting as the holder of the 

privilege on behalf of such spouse has waived the right to claim the 

privilege provided by Rule 28, the privilege is not waived so far as the 

other spouse is concerned unless the other spouse or a person acting as 

the holder of the privilege on behalf of the other spouse has also waived 

the privilege under paragraph (1) of this rule. 
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EXPLANATION OF REVISED RILE 37 (WAIVER OF PRIVILmE) 

Limitation of Scope of Rule 37. Rule 37. relating to waiver of 

privilege, has been revised so that it applies only to Rules 26 to 29. 

ihe revised ruJ.e does not apply to Rules 23 to 25 nor to Rules 30 to 36. 

Rule 23, relating to the right of a defendant not to testi~ in a 

criminal action or proceeding, can be waived only when the defendant 

offers himself as a witnells in the specific action or proceeding and then 

the waiver is only to cross examination on that part of the matter testified 

to on direct. Thus, as far as Rule 23 is concerned, the provisions of 

revised Rule '3T have no application. 

Rules 24 and 25 relate to the privilege against self-incrimination. 

A new peragraph (9) is suggested for addition to Rule 25. (See revised 

Rule 25). Because this new paragraph and paragraph (8) of revised Rule 

25 cover the scope of waiver as far as the privilege against self­

incrimination is concerned, revised Rule 37 has no application to Rule 25. 

Revised Rule j( likewise has no application to the privileges provided 

in Rules 30 to 36, inclusive, since each of these ruJ.es specifies when the 

privilege is available and when it is not. 

Waiver by contract. Under revised Rule 37 the fact that a patient, 

for example, has in an insurance application authorized his physician to 

disclose privileged matter does not waive the physician-patient privilege 

for other purposes unless di.sclosure is actually made pursuant to such 

authOrization. This differs from the Uniform Rule. The Colllllission can 

C see no valid reason why an insurance applicant should not be allowed in 

such a case to make a contract authorizing disclosure Without waiving the 
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privilege in all cases. The fact that a person bas applied for insurance 

should not be the determining factor as to whether a priVilege exists in 

a case having no relationShip to the insurance contract. On the other band, 

once a disalosure is made pursuant to such authorization the seal of secrecy 

is broken and the holder of the privilege should no longer be able to claim it. 

Two persons entitled to claim priVilege at same time. Qenerally speaking, 
s 

under revised Rule 37, the right to claim a privilege as to a specified matter 

cannot be asserted W a.nyone once the right to claim the privUege with respect 

to that matter has been waived by a holder of the privilege. However, three 

exceptions to this general rule are stated in paragraphs (3), (4) and (5) of 

the revised rule: Where two persons are the holder of &. priVilege at the 

same time (two spouses, two patients who jOintly consult a physician, two or 

C more clients who jointly consult a lawyer); any one of the holders of the 

privilege may claim it unless he or a person acting on~ behalf has waived 

the privilege. In other words, where several persons are the holders of any 

c 

of these priVileges at the same time, a waiver by one of them does not waive 

the privilege on behalf of the others. 

!5&5>les: 

Rule 26 - several clients. 

(1) One client appears as a witness and is wUling to disclose a 

conf1dent1a1communtcation made to his attorney; another client who retained 

the lawyer jointly with the witness client objects: Objection sustained. 

(2) One client appears as a witness and testifies as to a confidential 

communication made to the attorney; the other client who jointly consulted the 
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lawyer is not a party to the proceeding. In a second proceeding the first 

client is called upon to repeat the same testimony or the record of the 

previous testimony is presented. The other client who retained the lawyer 

Jointly with the Witness client objects. Objection sustained. 

Rule 28 - husband and wife. 

(1) HUsband appears as a witness and. agrees to testit.y as to confi­

dential communication between husband and. wife. Wife objects. Objection 

sustained. 

(2) HUsband appears as a witness and. testifies as to confidential 

COllllDUJ1ication between husband and wife; wife is not present at the time 

and. is not a party to action or proceeding. In a second action the husband 

is called upon to testify as to the same cOIIIIIIUIlication.. HUsband. objects; 

Objection. overruled - he has waived. Wife objects; objection sustained. 

Rule 27 - physician and patient. 

Two patients jOintly consult a physician. (For example, a husband. 

and. wife ~ jointly retain a physician regarding a fertility problem or 

a hus}land. and. wife may jOintly consult a psychiatrist.) In the course of 

consultation a privileged conmntnication is made to the physician. 

(1) Husband. appears as a witness and. agrees to testify as to the 

privileged communication. Wife objects. Objection sustained. 

(2) Husband. waives physician-patient privilege in writing. Wife 

does not waive privilege. In a subsequent action, wife is called ~o testify. 

Husband. objects: objection. overruled. Wife objects: objection sustained. 
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Consent to disclosure. The revised rule makes it clear that failure 

to claim the privilege where the holder of the privilege bas the legal 

standing end the opportunity to claim the privilege constitutes a consent 

to disclosure. Thill is existing California law. 

Knowledge of the privilege. The Uniform Rule provides that a waiver 

is effective onlY if disclosure is made by the holder of the privilege 

"with knoWledge of his privilege." The Commission has el:Lm1nated thie 

requirement beceuse the existing California law apparently does not require 

a shoWing that the person knew he bad a privilege at the time he made the 

disclosure. The privilege is lost beceuse the seal of secrecy has in fact 

been broken. Furthermore, if disclosure is made it indicates that the person 

did not himself conSider the matter confidential. 

Coercion in disclosure. The Uniform Rule requires that the disclosure 

be made without coercion. This provision has been eliminated by the Com­

mission beceuse Rule 3B specifically covers admissibility of a disclosure 

Yl'ongfully compelled. 

Privilege disclosures. The revised rule provides tbat &. disclosure 

that is privileged under these rules is not a disclosure for the purpose 

of waiver of a privilege. Thus, a husband who consult II a physician ~ 

t.ell his wife what he told the phySician without waiving the physician­

patient privilege. 
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Revised 8/29/60 
Revised 12/10/59 

Note: This is Unifoxm Rule 39 as revised by the raw Revision Commission. 
The changes in the Uniform Rule are shown by underlined material for new 
material and by bracketed and strike out material for deleted material. 

ruLE 39. REFERENCE TO l!XERCISE OF PRIVILEXlES. 

Subject to paragraph H~,] (3) of Rule 23 and :para!!l'!llh (10) of Rule 

~[,] 1 

i!l If a privilege is exercised not to testify or tQ prevent another 

from testifying [,-d.ael'-~II-oI;lie-Il.€l;;!.B-"'] with respect to [,IIIfUetial' 

" •• 8I'S] any matter, or to refuse to disclose or to prevent another from 

disclosing any matter, the judge and counsel may not comment thereon, no 

presumption shall arise with respect to the exercise of the privilege {,] 

and the trier of fact may not draw any [aiIlfBlfeB] inference therefrom as to 

the credibility of the witness or as to any matter at issue in such action 

or proceeding. [!B-oI;liese-d~~-e&BeB-Wael'eiB-.ae-l'~gsol;-oI;e-BKe!!'t~ee-a 

'l'!v~les.,-IIB-~ael'e!B~-'I'@¥!iei,-"Y-.B-B!B¥Bie!!'Bt •• i-ll.Bi-~allfBlf8.le 

!Bfe.BBe'B-iI'aWB-.y-ta".I"el'-.t-.ke-t8.t,-.I'-.'-~I'Bi-ia-.k .. ~!e¥l8. 

eae.,] 

ill The court, at the request of [.ae] .! party [eXel'd,BiaS-'"'-] who may 

be adversely affected because an unfavorable inference may be drawn by the 

jUry because a privilege has been exerCised, [may} shall instruct the jury 

[!II-B.".Foi-Bf-~ea-'l'illf~lege] that no presuawtion arises with respect to 

the exercise of the privilege and that the jury may not draw any inference 

therefrom as to the credibility of the witness or as to any matter at issue 

in such action or proceeding. 
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C (Rule 39) 

EXPLANATION OF REVISED RILE 39 (M'EBmCE TO EXERCISE OF PRIVILmE) 

General COIIlIIlent. 

The Commission approves the principle of Rule 39 except insofar as 

Hule 39 applies to the privilege against self-incrimination.* A recognized 

privilege should not be impaired by giving the Judge or counsel a right to 

comment on the exercise of the privilege to the detriment of the one 

exercising the privilege. Nor should the trier of fact be permitted to 

draw any inference tram the exercise of the priVilege as to the credibility 

of a witness or as to any matter at issue in the case. To permit cOlllDent 

on or inferences to be drawn from the exercise of a privilege tends to 

destroy the privilege. This is the existing California law. 

C Instruction in support of privilege mandatOry. 

c 

Upon request of a party who may be adversely affected because an 

unfavorable inference may be drawn because a privilege has been exerCised, 

the court is required under revised Rule 39 to instruct the jury that no 

preaumption arises and that no inference is to be drawn from the exercise 

of the privilege. The Uniform Rule permits but does not require the court 

to g1 ve such an instruction. The COmmission is unable to see why thiB 

matter should be within the court's discretion. 

Nature of instruction in support of priVilege' 

The Commission has revised Rule 39 to state more speCifically. the 

nature of the instruction that should be given to the jury. The language 

of the Uniform Rule "in support of such privilege" is somewhat ambiguous. 

*(Special provisions are included in revised Rule 25(10) and revised Rule 
23(3) to preserve the existing California law as to the right to comment 
on and to draw inferences from the exercise of the privilege against 
self-incrimination.) 
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(IW.e 39) 

'!he revised rule states that the jury should be instructed "that no 

presumption arises with respect to the exercise of the privilege and that 

the jury may not draw any inference therefrom as to the credibility of the 

witness or as to any matter at issue in such action or proceeding. t) 

Reference to Rule 25(10) 

A reference to paragraph (10) of Rule 25 is included in revised Rule 

29. Rule 25(10) permits the court and counsel to comment on the exercise 

of the privilege against self-incrimination, permits the trier of fact to 

consider the exercise of the privilege by a non-party witness as bearing 

on the credibility of the testimony of the witness and permits the trier 

of fact to draw any reasonable inference from the exercise of the privilege 

by a party to the action or proceeding. 

Reference to privilege not to testifY. 

IW.e 39 refers to a privilege not to testify or to prevent another 

from testifying in the action. IW.e 23 is the only privilege rule which 

provides a privilege not to testify and Rule 39 does not apply to Rule 23. 

ThUB, the reference to a privilege not to testify or to.prevent another 

person from testifying in the action has no application because none of 

the privileges covered by Rule 39 permit a person to refuse to testify in 

an action or proceeding but go to the exclusion of testimony on a matter 

that is privileged. Thus, the phrase ", either in the action or" has been 

deleted from Rule 39 and other consistent adjustments made therein. 

It is noted, however, that it may be necessary to restore the deleted 

language if the Commission incorporates the so-called marital "for and 

against" testimonial privilege in the Uniform Rules. The Uniform IW.es 
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-, 
(Rule 39) 

provide no such privilege. But by virtue of Section 1881(1) of the Code 

of Civil Procedure and Section 1322 of the Penal Code, a married person 

has a privilege, subject to certain exceptions, not to have his spouse 

testify either for or against him in a civil or criminal action to which 

he is a party. Section 1322 of the Penal Code also gives his spouse a 

privilege Dot to testify for or against him in a criminal action to which 

he is a party. 
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Revised 12/10/59 

Note: This is Uniform Rule 40 as revised by the Le;w Revision 
COlIDD:ission. The c:henges in the Uniform Rule are shown by underlined 
mater1al. for new material and by bracketed and strike out material 
for deleted material. 

RULE 40. EF.F1!tT OF ERR<ll IN OVERRULING CLAIM OF PRIVILEGE. 

A party may predicate error on a ruling disallowing a claim of 

privilege only if he is the holder of the privilege. In ;proceedings 

arising out of a witness being adjudged guUty or a contempt upon 

re:f'Usal to obey an order to testify or to disclose a matter, the 

witness !D!!l ;predicate error on a ruling disall.ow1!l§ a claim of privUege 

only if the privilege was claimed by a person authorized under these 

rules to claim the privilege. 
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EXPlANATION OF RULE 40 (EFFECT OF ERROR IN OVERRULING CLAIM OF PRIVILEGE) 

Uniform Rule 40 states the existing california law. Tbe COIlDIlission 

approves this rule. When the court erroneously recognizes an asserted 

prt vilege of a non-party or a party, the adverse party may complain on 

appeal because proper evidence has been kept from the Jury. On the other 

hand, there seems to be no reason why either party to an action should 

have a ground for complaint when the infringement of the privilege of a 

non-party results in a fuller fact disclosure than the party deSires. 

Yet, where a party is the owner of the privilege and it is wrongi'Ully 

disallowed, the party must be allowed to predicate error on the erroneous 

admission of the privileged evidence or the privilege will be destroyed. 

A new sentence is added to Rule 40 to indicate when a witness who 

is not a party QBy predicate error on a ruling disallowing a claim of 

privilege. In connection with this new sentence it is noted that under 

Rules 26, 27 and 29, as revised by the Commission, a lawyer, physician or 

priest is authorized under certain circumstances to claim the privilege. 
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