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Second Supplement to Memorandum No. 80 {1960}

Subject: Study No. 37(L) - Claims Against Public Officers
and Employees

The atteched letters relate to this study.

We have made no general distribution of this recommendation.
However, we have, in response to specific requests, distributed
copies of the recommendation to:

George W. Wakefield, Chief Asslstant County Counsel,
los Angeles County

Robert Reed, Chief of Division, Department of Public
Works

J. D. Strauss, Chief Attorney, Judicial Council

Joan D. Gross, Deputy Attorney Generml, Department of
Justice, los Angeles

Respectfully submitted,

John H. DeMoully

xecutive Secretary
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THE CALIFCRNIA STATE EMPLOYEES® ASSOCIATION
1315 K Street
Sacramento 1k, California

September 21, 1960

California Law Revislon Commission
School of Law

Stanford Unilversity

Pelo Alto, Californis

Gentlemen:

The tentative recommendetions of the Cslifornia Law Revision
Commission relating to the presentation of claims against publie
officers and employees, dated August 1, 1960, has just come to our
gttention.

It is our understanding that the Commission will act con the
recommendations at its meeting at Los Angeles on September 26, 1960
and will ask the State Bar Association of Celifornis to include the
recommended legislative enactments in the Bar Association's official
legislative program for 1961.

We wish to advise you that we cppose your recommendation
which eliminates the necessity for the filling of a claim as a pre-
requisite to ‘the commencement of sn sction against a publie officer,
agent or employee to enforece his personal lisbility. I am sure
that your Commission is aware of the basic public policy enunciated
by the California courts in numerous decisions passing on the walid-
1ty of claim statutes. By the very nature of his employment, the
public officer and employse is daily placed in situations which may
result in personal 1isbility for damages arising out of the perform-
ance of his official duties.

The requirement of the filing of a claim within & reasonable
time, as a condition precedent to the maintenance of the cause of
action agsinat the public employee, works no hardship on the claiment.
It does provide jJjustifiasble protection for the employee directly re-
lated to the greater number of risks he takes as compared to private
citizens.

We strongly urge that your Commission not approve the recom-
mended legislation.

Yours very truly,
/8/ John W. McElheney

John W. McElheney
Chief Counsel




EDMUND &. BROWNM
GoOvVERNDA OF CALIFORNIA EOBERT B. BRADFORD

RORERT E. REED
DIRECTOR

CHIEF OF QIvVIDIoN

C | STATE OF CALIFORNIA

Pepartment of Public Waorks

DIVISION OF CONTRACTS AND RIGHTS OF WAY
PUBLIC WORKS BU1LDING (LEGAL}Y
1120 N STREEY
(P, O. BOX 1ABS)

TS
SACRAMENTYO 7, CALIFOANIA PLEASE REFER

FILE NO.

september 21, 1960

Mr. John H. De Moully

Executive Secretary

California Law Revision Commission
School of Law _

Stanford University, California

Dear Mr, De Moully:

Re: Comments on Tentative Recommendations
and Proposed Legislation relating to
Presentation of Claims against Public
Qfficers and Emplovees.

I wish to thank you for your letter of August 12,
1960, which forwarded a copy of the Tentative Recommendation of
the Law Revision Commission relating to the presentation of
claims against public officers and employees, together with a
copy of the Consultant's Study.

This Department, with approximately 14,000 civil
service employees in its Division of Highways, is deeply inter-
egted and vitally concerned with the duties and liabllities of
its personnel. The Division of Highways maintains approximately
13,000 miles of State highways, many miles of which are substandard
and deficient due to lack of sufficient funds for their improvement
and maintenance (Report of The Joint Interim Committee on Highway
Problems, 1959). These highways must nevertheless be kept open
to the traveling public under extreme conditions and varied circum-
stances, e.g., forest fires, snow storms, heavy rainfall, slides,
high winds, construction, detours, etc, The malntenance of State
highways includes not only the highways themselves, but trees,
traffic signals, culverts, bridges, highwa lighting, and warning
and directional signs. The employees involved in this operation
of keeping the highways ogen are undertaking duties which often
expose them and the traveling public teo dangerous risks which -
could result in substantial tort lisbility.

Figures of the Joint Interim Committee on Highway
Problems show 65 billion miles of vehicle travel on our State
(: highways per year. This is expected to increase to 200 billion
: miles in 1980, With this volume of use, it can readily be seen
that there is no public or private property comparable to public
streets and highways. Maintenance crews, unlike their counterpart
in private industry, camnot close transcontinental and interstate
highways when abnormal conditions occur. Private buildings and



' Mr. John H. De Moully - #2 - © 9-21-60

areas can be closed to the public in time of repair or comstruc-
tion, but not so with public property.  In short, the exposure
of such public employees to tort liability is far greater than
that of private persons.

Because of these facts, we are opposed to the pro-
posed recommendation of the California Law Revision Commission
that the claim-filing provisions applicable to public officers
_and employees be repealed. It is the general policy of the
law to limit 1liability of gublic officers and employees and to
require claims as a condition precedent to filing suit. Without
such limitations and conditions responsible persons would hesi-
tateito-accegt such offices and jobs with a danger of personal
liability arising from remote conditions over which they often
bave little or no contrel. -

The general good of the public justifies the regula-
tions which have been enacted for the protection of such officers
and employees. These regulations, such as the filing of a claim,
should not be lightly set aside., The reasons for their original

enactment are even more. compell today. (See Ham v. County of

Los Angeles, 46 Cal. App. 148, l64; %v.‘ﬂfti o% Fs ?ll‘l,

5 Cal. 2d 123, 127; Osborne v. erlia ation rict, al.,
BIeIaEEacEer, 117 Uii Ap

g%gs 2d 622, 623; and Shannon v, . App. 258,

It i3 aleo important that a copy of such clains be
filed with the public employer, as well as the officer or.umgloyot.
The reasons are clearly defined in Huffaker v. Decksr, 77 Cal. App.
2d 383, at pages 388-389: :

" &k % % Agide from the fact that the public is inter~
ested in saving its officérs and employees Irom the harassment
of vexatious 1 tiiation, it is directly and peculiarly con-
cerned in any action afainst its employees in suits against
them for es occasioned throuih their negligence while
acting as such employees and within the scope of their employ-
ment. This 1s so because section 2001 of the Government Code
casts the duty upon the attorney for the municipality to act
as counsel in defense of such action against the employee and
the fees and expenses incurred therein are a lawful charge
against the cipality, Furthermore, section 1956 authorizes
a municipalit{ to insure its employees against the liability
for such negligence and the premium for such insurance is
therein declared to be a proper charge against the treasury of
the municipaiity. It is thus seen that the city has a financial
liability in any action brought against its employee under the -
above-stated conditions, though perhaps the 1liability is not
usually as great as it i1s where the city is sued. In either
situation the difference in the liability is merely a matter
of degree. ‘ . '

""The city is concerned with the expenditure of its funds
regardless as to whether those expenditures are great or small."
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' Substantially thece same reasons were advanced in
th~ earlier case of Jackson v. City of Santa Momica, 13 Cal.
App. (2d) 376, involving a statute simllar to Government Code
Section 801, formerly Section 198l1. The Court sald at page 385:

" % % * The fact that claims against officers
must also be filed with the city in cases arising out of
the dangerous conditlon of streets means no more than
that the city shall be notified of the claim against the
officer, . . . it still was the Intention, as we comnstrue

the various acts, at the c_ﬁi- or the state) should have
.notice of the claim agalnst the oIficer, even though no
demand was being made alnst the cit znr tEe atagej.
There are reasons why ;% should be so, s the duty of

city attorneys (and the attorney for the state) to defend
suits on all clalms against officers based upon their
neéligence, and cities have authority to insure their
officers against liabllity therefor., It is unquestionably
to the interest of citlies that they be advised of damaie
¢laims against their officers. These reasons are sufficient

for the requirement that cities Tecelve the clalws &s well
as the offgcers." {Emphasis added) ' o '

Although the Huffaker and Jackson cases deal with the
1iability of city employees, it should De observed that the princi-
ples involved apply with equal force to State officers and employ-
ees, Government Code Section 1956 authorizes the State to insure
its officers against liability for negligence and for injuries
resulting from dangercus or defective conditions of public
prozerty, and the premium for such ingurance is a proper chnrsa
agalnst the Treasury of the State. Government Code Section 2001
requires the attorney for the State to defend such suits against
State officers, and the fees, costs and expenses involved are a
lawful charge against the State. Obviously, then, the State is
interested in all actions against its officers ana employeeas and
for this reason Government Code Section 801 requires & claim to
be filed with the Governor as well as with the officer or employee,

The rationale of tha Huffaker and Jackson casas was
approved by the reme Court in Veriddo v. Renaud, 35 Cal. (2d)
263, an action against a State employée for negligence, The
Court stated at pages 264=-265:

"Division 4 of title 1 of the Government Code deals
with. 'Public Officers and Employees' and chapter & of
division 4 treats of the 'Liability of Officers and Employ-
ees,' Study of the sections (1950-2002) which make up
chapter 6, and of the prior statutes upon which such sectilons
. are based, clearly indicates the intention of the legislature
to (1) define certain conditions of, and to prescribe pro-




Mr. John H, De Moully - #4 9-21-60

cedural requirements for enforcing, the liability of
public officers and employes for acts performed or dam-
ages arising Iin connection with performance of the duties
of thelr office or employment (see Sections 1953, 1953.5, .
1954, 1955, 198l); (2) permit the public agencies involved
- (the state, school districts, counties and municipalities)
+ to provide liability insurance to officers and employes

at agency expense (Sec. 1956); (3) specifically, to
require the fili of a elaim with the public o¥fIcer or
employe and with the publilc agency (in the case of & state
emplove the riling 18 tO Dbe WEEE the emplove and wWith the
OVernor) in the cases epeciiied in sacEIon 1981, quoted

hereinabove; an provide Ior the defense at public
exgense of certain damage actions brought against specified
zu lic officers and employes (Sections 2000, 2001, 2002),
ne 1cya who is

luding this action against the state emp
defendant here (sub. (b) (1) of Sec. 2001)."

: In addition, the reasons and necessity for £iling claims
against public officers and employees ars substantially the same

as the reasons and necessity for filing claims with public agencies
when the claimant desires to holéd the aganc{ liable, In Abrah;%san
v. Ceres, 90 Cal, App. 2d 523, the court held that the prine gl '
purpose of the claim requirements of Government Code Section 801
(formexrly Section 1981l) is to provide the public agency with full
information concerning the rights asssrted against its employsa

80 Ehatiit mnyg;atﬁla the cln‘g withguz 1étigltton 1§°1t11:
maritorious, other reason advanced in Stewart v. Eg gtexr,

37 Cal, 2d 203, is the cpportunity for an early and sffective
invastiiation of the facts glving rise to the claim, To rapeal

the clalms procedure applicable to public officers and smploysce
would, in effect, undo the previous work of the Commission in
obtaining a uniform claims statute for all public agenciss.

There would be no nsed to comply with the new uniform claims
statute for publie liancias as the claimant could proceed directly
against tha public officer or employes without filing a claim

and thus affording no opportunity for early investigation or
settlement without litigation, e public agancy would suffer,

as it normally stands bahind ita employess with insurance and

must provide its employees with a dafenss at gublic axpensa.

This absurd result points to tha conclusion that the claims
procedure for suit sgainst the agency and the amployss should be
substantially the same, One must be a counterpart of the other.
'In practice, the same insurance policy usually covers the agency
as well as its employees and the defense ip generally conducted

by the same attorneys. : |

Aslde from the protection afforded to public officers
and employees, as well as the public employer, the réequirement
for filing such claims also operates to protect the general public
using the property by providing an opportunity to remedy the allesged
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dangerous or defective condition. In highway accildent cases,

for example, claims filed with malintenance employees are sometimes
the first notice received of the condition and enable prompt
repairs to be made to prevent similar accidents.

The Cbmmission in its Recommendation has made certain

. statements to support its conclusion, which we regard as inaccurate

and in need of clarificsetion.

" First, the Commission fails to recognize the difference
in the personal llability of a public employee and a private indi-
vidual. As pointed out above, a public employee, and particularly
en employee directly engaged in the construction or maintenance
of highways, has by virtue of his duties a greater exposure to
1iabi 1tK than do private individuals. This 1s undoubtedly one
reason why the leglislature saw fit to enact & claims procedure
for public officers and employees,

Second, the Commission states that the claims procedure
is ineffective because it grovidls no protection against '"substanti.
tive liability" in cases whers a .claim is presented within the ’
prascribed time, This 1s not the purpose of the claims procedure,
and therefore 1s no reason to repeal such statutes, As noted
above, the purpose 1s to afford an opportunity for early investi-
gation, settlement without litigation, and prompt repair of

angerous or defective conditions. Claims statutes do not, nor
are they intended to, affect substantive liability,

Third, as a reason for the conclusion that the claims
procedure is not nacessary to give notice to the public employss,
the Commiseion in Recommendation No. 2 states that '""Ordinarily
the injury involved arises directly out of an act or omission
of the public officer and employee and he 1s immediately aware
of it.", Our experience is directly to the contrary. ﬁigswny
personnel are not, in cases of dangerous or defaective highway con-
ditions, usually aware of the injury or accident until such & claim
is £iled. The importance of and useful purpose served by such
early notice cannot be overemphasized. We also dillgrtl with the
Commission's statement on page 3 that "the gublie officer's liability
is no greater than that of his counterpart in private employment,',
As demonstrated above, certain public amploznla are sxpossd to a
much greater hazard of potential liability because of their official
duties. In fact, it 1s unfair and unvealistic to imply that a
public officer or employee, particularly a highway construction
or maintenance employee, even has a counterpart in private employ-
ment. '

, The last and perhaga most important reason against the
repeal of Government Code Section 801 is recognized and succinctly
stated in the Commission's own recommendation as follows:

" . . . the repeal of the persomnel claims statutes
will negate the protection given the public entity by the
General Claims Statute enacted in 1953." L
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It was pointed out above that in order for the Gen-
eral Claims Statute to be useful and effective, i1t is necessary
that there also be a claims statute applicable to the officers
ond employees of that entity. The basis for the liability and
the facts giving rise to the claim are substantially the same -

. (Buffeker v. Decker, supra).

Although we are opposed to a repeal of Government
Code Section 801, we do feel that certain amendments should be

‘proposed to clarify the statute and have it accord as nearly as

possible with the General Claims Statute enacted in 1959, .
These changes are: _

(1) Inclusion of intentional torts: The same
reason for a claims statute for negligent acts or dangerous or
defective conditions applies to intentional torts., In faect,
there 15 sometimes little difference between them, and in those

.situations the cause of action can be pleaded both as a negligent

act and an intentional tort;

(2& Statement of Contents of Glaim:' The contents
of the c¢laim shou e explicitly statec In the statute and
should conform to the General Claims Statute;

(3) Exception for Disabllitles: Legal disabilities
such as minority, and Insanity, should be incorporated into the
claima statute to prevent undue hardship and to bring about '

uniformity between the general claims statute and the Board of
Control clalm procedure. -

. We have received a copy of the letter dated Septem-
ber 6, 1960 from the Los Angeles County Counsel's Office to the
Law Reviglon Commission. We are in accord with their proposed
amendments to the personnel claims statute and join with the
Los Angeles County Counsel's Office in vecommending them to the
Commisslon. We bellieve this is in agreement with the Commission's
thinking on this subject in its Recommendation and Study of Janu-
ary, 1959 relating to the Presentation of Claims against Public
Entities. In that Report, on page A-11l, it 1is stated:

"If it 1s determined that such provisions (Personnel
Claims Statute) should remain in existence as to some or
all entities, they should be amended to eliminate existing
ambiguities and overlaps."

' We suggest that the following provision be added to the
g;;ft of the statute proposed by the Los Angeles County Counsel's
ce: |

"Sec, 4. The disability provisions of this act .
apply only to causes of action heretofore or hereafter
ag;ruing Ehat are not barred on the effective date of
this act,
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The nece351ty for this provision is recognized in the Com-

~ mission's proposed draft of legislation in Section 4. Its pur-

pose 15 to prevent the revival of barred or stale claims,

If you or the Commission desires further comments
from this office on this subject, please do not hesitate to
call upon us, We would appreciate being kept advised of the
Commission 8 action on this Study.

Very truly yours,

nonm'r E. nlng C

Chief Counsel

(enc. 25)




