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8/24/60

Memorandum No. 80 (1960)

Subject: Study No. 37{L} - Claims Against Public Officers
and BExployees.

The Recommendation on Fresentation of Claims Against Public
0fficers and Empioyees herewith is presented to the Commission for
final approval prior to printing the Recommendation and Study. The
State Bar will not be able to give us a report on this recommendation
until after October 1960. A copy of the Recommendation (including
the proposed legislation) is attached as Exhibit I. The letter of
transmittal which will be e part of the printed report is alao attached
as a part of Bxhibit I.

Possible revisicns in the recommendation previously approved
by the Comiission are indicated by strike~out and underscoring. The
Commission may wish to revise the recommendation t¢ incorporate some of
these revisions.

The statute has been revised in form in accordance with suggestions

received from the office of the Legislative Counsel.

Respectfully submitted,

John H. DeMoully
Executive Secretary



EXHIBIT I
LETTER OF TRANSMITTAL

The California law Revision Commission was authorized by
Resolution Chapter 35 of the Statutes of 1956 to make a study of
the various provisions of law releting to the presentation of
claims against pubiic bodies and public employees to determine
whether they should be made uniform and otherwise revised. Upon
recomenfation of the Coumission, legislation was enacted in 1959
creating a uniform procedure governing the presentation of claims
against local public entities. At that time the Commission reported
that it had not had an opportunity to make a comprehensive study of
the previsions of law relating to the presentation of claims against
public officers and employees. Since then the Commission has made
such 2 study and herewith gubmits its recommendation and the study
prepared by its research consultant, Professor Arvo Van Alstyne of

the School of Law, University of California at lLos Angeles.
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RECOMMENDATION OF CALIFORNIA IAW REVISION COMMISSION
relating to
Presentetion of Claims Agesinst Public Officers and Employees

Sections 801 and 803 of the Government Code and various municipsl
charters and ordinances contaln provisions which ber sult ageinst a public
officer or employee on his personel 1lability unless a claim for damages
is presented within a relatively short time after the claimant's cause of
action has accrued. These provisions are referred to in this Recommends-
tion &8 "personnel claims statutes."

The Law Revision Commission recommends that all persomnel claims
statutes be repealed for the following reasons:

The effect of is to
1. /personnel claims ststuted,.in.effect,JTimit the substantive

liability of publiec officers and employees by making availgble to them
a technical defense, which other citizens do not have, against otherwise
meritorious actions. The Commniseion believes that these statutes,
insofar as they limit substantive liebility, are unfair, ineffective and
unnecespary. They are unfair becaugse they bar otherwise meritorious
actions merely because the plaintiff fails to comply with a technical
procedure] requirement. They are ineffective because they provide no
protection against substantive liebility in those cases where s claim

is presented within the prescribed time. They are unnecessary because
other methods that are fairer and more effective can be utilized to
protect public officers and employees against personally having to pey
Judgmente arising out of their personal liability for their negligent

acts or omissions in the course and scope of their employment. In hie
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study the Commission's research consultant refers to two such methods
which the Legislature has made available to some but not all public
officers and employees: defense of public personnel at public expense
and personal lisbility insurance cbtéined et public expense for public
officers and employees.

2, As the study prepared by the Commigsion's research consultant
demonstrates, the arguments advanced in favor of the persconnel claims
statutes are not convincing.l The recognized Justification for &
claims statute is that 2t [is-designed -t glvesreasonably prompt notice of
a potential liebility to a defendant whose unique situetion requires this
preferred treatment. Thus, a claims stetute is justified as applied to
a public erntity which, but for such protection, might frequently find
itself sued on stale claims of which it had not theretofore heen aware.
But the liability of public officers and employees againet which the
personnel claime procedure affords protection 1s a personal liability
based on the defendant's own negligence. Ordinarily, the injury involved
rises directly out of an act or omission of the public officer and employee
and he is immediately awsre of it, There is no more justification in such
case for requiring a plaiutiff to present e claim as a condition of

bringing suit than there would be for imposing a similayr requirement when

1 For a more complete discusslon of the arguments, see resesrch

consultant's study, infra at .



2 plaintiff sues any other defendant. Of course, in some instances s
public officer or employee may be heid lieble even though he did not have
lmmnedjate perscnal knowledge of the injury. But such cases are likely to
be rare and, in any event, the public officer's liability is no greater
than that of his counterpart in private employment,

3. Persommel claims statutes create a procedural trap for [umwmry]
plaintiffs. In addition to the fact that a plaintiff is unlikely to be
aware of the existence of personnel cleims statutes and may not consult
an attorney until it is too late, the circumstances of the particular case
sometimes do not d&isclose that the public officer or employee was acting
as such and the plaintiff and his attorney may not discover this fact until
the time for presenting the claim has elapsed.

4, As the report of the Commission's research consultant shows, the
existing personne) claims statutes are ambiguocus, inconsistent and
t'.rlu't-::n:'la:-:.;[:u:l.’mg.2 Claiments, sttorneys and the courts have difficulty in
determining which, if any, of the claims presentation provisions applies
in a particular case.

5. Only one other state, New York, has enacted a general perscnnel
claims statute and its stetute is of limited scope.3

The Commission has noted the lack of uniformity in treatment of public
officers and employees in this State where personal lisbility for negligent

acts or omissions within the course and scope of thelir employment is concerned.

2 For & detalled discussion of the defects in the perscnnel claims

statutes, see research consultant's study, infre at .

3 The FNew York stetute is dilscussed in the research consultant's
study, infre at .
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In some instances the Stateh or other employing public en-l.;ity5 is made
legally responsible for jJudgments rendered against {%heir]%%ficers or
employees [For-sueh-aeds-or-oudssiend. In other instances the public entity
is required to insure or self-insure the personal liability of its officers
or employees fin- gueh-easesd ,6 and in still other instances, such lnsurance
or self-insurance ipg made permissive rather than ma.ndatory.T In most
instances the public entity is required to provide legal counsel for the
defense of the negligent officer or employee st public expense.B At the
other end of the spectrum, in at least one instance the Stete or other
public entity is given an express right of subrogation against its officer,
ggent or employes when it has been held liable by reason of [the];_;—zgligence
[ef-such—affiear;-agent-er-employee].g

The Commission appreciates that to the extent that these [divergent]
statubory provisions lmpose liability upon a public entity to pay a
Judpgment rendered against its officer or employee or require the public

insurance or
entity to provide/legel representation for such officer or empicyee at public

axpense, the repeal of the personnel claims stetutes will negate the protection

given the public entity by the Cenersl Claims Statute enacted in 1959. The

+ Cal. Govt. Code § 2002.5.

> E.gs, Cal., Govt. Code § 61633; Cal. Water Code $% 22730, 31090, 35755.

® E.g., Cal. Bducation Code §§ 104k, 10k5.

T £.g., Cal. Govt. Code §§ 1956, 1959; Cal. Water Code §§ 22732, 35757.

8 p.g., Cal. Govt. Code, §§ 2000, 2001, 2002, 2002.5; Cel. Education
Tode § 1043,

7 Cal. Veh. Code § I7002.
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Commission bhelleves, however, that the fact that the public entity is thus
involved in 'ﬁhe sult against its officer or employee ig no reason to limit
[-ghg]?pie%'sonal 1liability [¢f£-the-officer-or-empleyed. It may de in the interest
of good employee relations and hence sound public poliey to require or asuthorize
a pubtlic entity to assume all or part of the burden of such personal liability
88 its officers eand employees may incur in the course of their public employ-
ment., But 1t is quite unfair to transfer this burden to the Injured plaintiff.
The plaintiff should heve an adeguate right of redress sgainst every individual
who harms him, without regard to whether that individuasl ie a public cfficer
the lLegislature or the

or employee or amy other citizen. The fact that b}/ public entity chooses
have the entity

ffor-ibs-ewn-reasens-er-is-requived-by-gbatube] to/assume all or a pert of this

liability in some instances does not justify legisiation which, iIn effect,
limits the 1iability in order to reduce the public expense involved. The
coet of the public pelicy should be borne by the public, not by the
individual who has been injured.

The Commission has not undertaken to recommend revisions of the law
degigned to secure wmiformity of treatment of public officers or employees
in this State insofar as protection esgainst personal liability for official
acts or cmissions 1s concerned, since it considers that any such recommendations
would go beyond the scope of its assignmentl; mmlf,%y and recommend
needed revisions of the law relating to the presentation of cleims against

public officers and employees.

The Commission's recommendation would be effectusted by the enachment

of the followlng measure:
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An act to amend Section 313 of the Code of Civil Procedure, to repeal

Sections 800, 801, 802 and 803 of the Govermment Code and to

add Sections 800 and B0l to Chepter 3 of Division 3.5 of Title 1

of the Government Code, relating to claims against public officers,

agents and employees.

The people of the State of Californias do enect as follows:

SECTTION 1. Section 800 of the Covernment Code is repealed.

800~-~As-used-~ in-shis-chapbers

ta)-"Persen’-ineludes-any-pupil-atbending-the-publie-echoois-of
any-8ehead-or-high-aeheol~dissriet

{8 -In-eddition-te-she-definibion-of-public-property-ns-contained
in-Seeddon-1951y-Ipublic-propertyl-ineludes-any-vehicley-implement-a»
waehinery-whether-eweed-by-ihe-Statey-a-sehooi-disbriety~ coundyy-ox
mueieipaliiyy-ar-aperated-by-or-upder-she-direstiany-authorify-or-a%
$he-requeds-of-gRy-pablie-afficer~

fe)-tOfEiqer!-ox-tofficersl -ineludes-nny-depubyy-asnictanty-agens
or-epployee-of-the-Stntey-a-oehosl-distriety-coundy-or-manieipalisy

aeting-within-the-geepe-of-hig-officey-ageney-or-employnent -
SEC. 2. Section 801l of the Government Code is repealed.

891.--Wheaever-it—ia-eiaimeapthat-aay—geraaarhas-beea-éaﬁueed7
or- Ry - properiy~danaged- As-a-reguti~of-5he-negligenee- nr-carelassiess
of-guy-publie-officer-oy- enployee-oequrring-during-the-eourse-of-his
geyviee-pr-cHployiesi-o¥-Ad-a-resuli~af-the-dangerous-or-defeative

eondition-af-any-publie-properiyy-alicged-ta-be-due-$o-the-negligence
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oF- carelecsness~ 6f-auy-officer-o¥-enployeey -within.g0-days~afier-the
aeeident-hae-oecuyred-a-verified-elaim- for-danages-ahall-be-presented
in-writing-and-filed-with-ihe-officer-or-empleyee-~-and-the-eterk-a#
seeretary-of-she-iegielative-bedy-of-the-scheai-distsriety-2ounsyy-o¥
EuRiedpalityy-ns-the-eage-nay-ber--In-the-ease-nf-a-ssate-cfficer

the-alain~-ghali-be-filed-with-the-affiger-and-the-Covernosr.
SEC. 3. B8ection 802 of the Govermment Code 1s repealed.

802~--The-elaim-aball-gpecify-the-nane-apd-address-af-the-etainmanty
the-date-and-place-of-the-aceident-and-the-extent-af-she-injuries-or

demages-recoiyedy
SEC. 4. Section 803 of the Government Code is repealed.

803~ --A-eauge-of-action-againct-an-employee-of-a-districty-countyy
gityy-or-aity-and-souaty-for-damages-resuiting. from- any-negligenae
upoR~the-part-of. sush-aployee.vhile-agting-within-the-course-and-ceope
of - such-cuployment- shall-be-harred-uniesc-a-writien-alain-for-such
dampges-has-haen-precented o~ the-employing-disiriet, - eountyy-eilyy~or
aity-and-ouRty-in-ihe-nanner-and-vithin-the-period-presaribed-by-daw
86-a-condition.fo-mindsining-an-getion-iherefor-againes- suoh- governmental

endtye

SEC. 5. Section 800 is added to Chapter 3 of Division 3.5 of

Title 1 of the Govermment Code, to read:

800. A claim need not be presented as a prereguisite to the
commencement of an action against e public officer, agent or employee

to enforce his personal liability.
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SEC. 6. Section 801 is added to Chapter 3 of Division 3.5 of

Title 1 of the Goverrment Code, to read:

801L. Any provision of & charter, ordinance or regulation heretofore
or hereafter adopted by & local public entity, as defined in Section T
of this code, which reguires the presentation of a claim as a prerequisite
to the ccmmencement of an action sgainst a public officer, agent or

employee to enforce his personsl liebility is invalid.

SEC. T. BSection 313 of the Code of Civil Procedure is amended to

read:

313. The general procedure for the presentation of claims as a
prerequisite to commencement of actions for money or damages against
the State of Californis, counties, cities, cities and counties, districts,
local authorities, and other political subdivisione of the Statey-azmd
againsi-~the-officeva-and-cnptoyees-shereofy is prescribed by Division

3.5 (commencing with Section 600) of Title 1 of the Government Code.

SEC. 8. This act applies only to causes of action heretofore or
hereafter accruing that are not harred on the effective date of this
act. HNothing in this act shall be deemed to alldw an action on, or
to permit reinstetement of, a cause of action that is barred on the

effective date of this act.




