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MemorandUlll No. 80 (1960) 

SubJeot: study No. 37(L) - Claims Against Public Officers 
alId Employees. 

~e ReOOllllllelldation on Presentation of ClaimS A8eJ,nst Public 

Offioers alId Employees herewith i8 presented to the Commission for 

final approval prior to printing the RecODIIIendation alId Study. The 

state Bar will not be able to give us a report on this reOODlllendation 

until after Ootober 1960. A copy of the Recommendation (including 

the proposed legislation) is attached as EId11bit I. '1'he letter of 

transmittal which Will be a part of the printed report is also attached 

as a part of EXhibit I. 

Possible revisions in the recommendation previously approved 

by the COIIIIIlilsion are indicated by strike-out alId underscoring. The 

COmmission may wish to revile the recommendation to incorporate some of 

these revisions. 

The statute has been revised in form in accordance with suggestiOns 

received from the office of the Legislative Counsel. 

Respectfully submitted, 

John H. DeMoul1y 
Executive Secretary 



EXHIBIT I 

LftTEROF~ 

-

7he C&litorn1a LaY Revision CCJam1ssion vas authorized by 

Resolution Chapter 35 ot the Statutes of 1956 to make a study ot 

the various provisions of law relating to the presentation of 

claf.ms against public bodiSl aDd public employees to detezmine 

whether they ahould be made unitorm and otherwise revised. Upon 

recOlll!leDdatioD of the COl!DII:I.ssion, legislation vas enacted in 1959 

creating a uniform procedure governing the presentation of claf.ms 

against local public entities. At that time the Commission reported 

that it had not had an opportunity to mslte a comprehensive study of 

the provisions ot law relating to the presentation of claf.ms against 

public officers and employees. Since then the CoIJIIIlission has made 

such a study and herewith submits its recammendstion and the study 

prepared by its research consultant, Professor Arvo Van Alstyne of 

the School of Law, University of C&lifornia at Los Angeles. 
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REC~ON OF CALIFORNIA lAW REVISIOli COMMISSION 

rela.ting to 

Presenta.tion of Cla.ims Ag$inst Public Officers and ~oyees 

Sections 801 and 803 of the Government Code and various muntcipal 

charters and ordinances contain provisions which bar suit against a publlc 

officer or employee on his personal liability unless a claim for ~s 

is presented within a rela.tively short time after the claimant's ca.use of 

action has accrued. These provisions a.re referred to in this Recommenda-

tion a.s "personnel claims sta. tute s. " 

The lAw Revision Commission recommends that a.ll personnel claims 

statutes be repeued for the following reasons: 
The effect of is to 

1. /personnel claims statuteEf"..in.eftec1i.,J7I.!iiirt the substa.ntive 

liability of public officers and employees by malting ava.tlable to them 

a technical defense, which other citizens do not have, against otherwise 

meritorious actions. The Commission believes that these statutes, 

insofar a.s they limit substantive lia.bility, are unfair, ineffective and 

unnecessary. They are unfair because they bar otherwise meritorious 

a.ctions merely beca.use the plaintiff fails to COIIIply with a tecbn1ca.l 

proceduru requirement. They are ineffective because they provide no 

protection aga.inst substantive liability in those cases where a claim 

is presented within the prescribed time. They are unnecessary because 

other methods that are fa.irer and more effective can be utilized to 

protect publiC officers and employees against personally having to pay 

juds1nents arising out of their personal liability for their neglJ.gent 

acts or omissions in the course and scope of their employment. In his 
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study the Commission's research consultant refers to two such methods 

which the Legislature has made ava.1l.able to some but not all public 

officers and employees: defense of public personnel at public expense 

and personal liability insurance obtained at public expense for public 

officers and employees. 

2. As the study prepared by the Commission's research consultant 

demonstrates, the arguments advanced in favor of the personnel claims 
1 

statutes are not convincing. The recognized justification for a 

claims statute is that it [:l.I>..4ea:l.6Ae4-tGj giv~reasonably prompt notice of 

a potential liability to a defendant whose unique situation requires this 

preferred treatment. Thus, a claims statute is Justified as applied to 

a public entity which. but for such protection, might frequently find 

itself sued on stale claims of which it had not theretofore been aware. 

But the liability of public officers and employees against which the 

personnel claims procedure ~ords protection is a personal liability 

based on the defendant's own negligence. Ord1llarily> the injury involved 

rises directly out of an act or omission of the public officer and employee 

and he is iImnediately aware of it. There is no more justification in such 

case for requiring a plaintiff to present a claim as a condition of 

bringing suit than there would be for imposing a similar requirement when 

1 For a more complete discussion of the arguments, see research 
consultant's study, infra at • 
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a plaintiff sues any other defendant. Of course, 1n some 1nstances a 

public officer or employee may be held liable even though he did not have 

immediate personal knowledge of the inJury. But such cases are likely to 

be rare and, in any event, the public officer's liabUity is no greater 

than that of his counterpart 1n private employment. 

3. Personnel claims statutes create a procedural trap for [1oIR1I8Fy ] 

plaintiffs. In addition to the fact that a plaintiff is unlikely to be 

aware of the existence of personnel claims statutes and may not consult 

an attorney until it is too late, the circumstances of the particular case 

sometimes do not disclose that the public officer or employee was acting 

as such and the plaintiff and his attorney may not discover this fact untU 

the time for presenting the claim has elapsed. 

4. As the report of the Collllllission's research consultant shows, the 

existing personnel claims statutes are ambiguous, inconsistent and 

overlapping. 2 Claimants, attorneys and the courts have difficulty in 

determ1n1ng which, if any, of the claims presentation prOVisions applies 

in a particular case. 

5. Only one other state, New York, has enacted a general personnel 

claims statute and its statute is of limited scope.3 

The Commission has noted the lack of uniformity 1n treatment of public 

officers and employees in this state where personal liab1l1ty for negligent 

acts or omissions within the course and scope of their employment is concerned. 

2 For a detailed discussion of the defects in the personnel claims 
statutes, see research consultant's study, ~ at • 

3 The New York statute is discussed in the research consultant's 
study, .!!!!!:!: at • 
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4 5 
In some instances the state or other employing public entity is made 

its 
~egally responsible ~or judgments rendered against [tkeipl/off1cers or 

emp~yees 1t_-~ut.s-_-QllEl."lMlj. In other instances the pub~ic entity 

is re<;.uired to insure or self-insure the personal liabUity of its officers 
6 

or employees i&l-S'!leB-eaeeel, and in still other instances, such insurance 
7 

or self-insurance is made permissive rather than mandatory. In IIIOst 

instances the public entity is required to provide legal counsel for the 
8 

defense of the negligent officer or employee at public expense. At the 

other end of the speetrum, in at ~east one instance the state or other 

public entity is given an express right of subrogation against its officer, 
his 

agent or employee when it has been held liable by reason of [tkel/negligence 

[et-s~eh-eff!eeri-ageft~-er-~l~ed. 
9 

The Commission appreciates that to the extent that these [tivepgeBt 1 

statutory provisions ~ose liability upon a public entity to pay a 

Judgment rendered against its officer or employee or require the public 
insurance or 

entity to prOvide/legal representation for such officer or employee at public 

expense, the repeal of the personnel claims statutes wUl negate the protection 

given the public entity' by the General Claims Statute enacted in 1959. The 

4 Cal. Govt. Code § 2002.5. 

5 ~ Cal. Govt. Code § 61633; Cal. Water Code §§ 22730, 31090, 35755. 
6 !:i:.., Cal. Education Code §§ 1044, 1045. 

7 !:Ii:., Cal. Govt. Code §§ 1956, 1959; Cal. Water Code §§ 22732, 35757. 

8 ~ Cal. Govt. Code, §§ 2000, 2001, 2002, 2002.5; Cal. Education 
Code § 1043. 

9 Cal. Veh. Code § 17002. 
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',- Commission believes, however, that the fact that the public entity is thus 

involved in the suit against its officer or employee is no reason to limit 
his 

[i;BeJi.Pei'sOnal liability [,,;e-i;AGo-,,-g-gj,QQP-gl'-lillllJlley~. It may be in the interest 

of good employee relations and hence sound public policy to require or authorize 

a public entity to assume all or part of the burden of such personal liability 

as its officers and employees may incur in the course of their public employ-

ment. But it is quite unfair to transfer this burden to the injured plaintiff'. 

The plaintiff should have an adequate right of redress against every individual 

who harms him, without regard to \lhether that individual is a public officer 
the Le islature or the 

or employee or any other citizen. The fact that ~ public entity chooses 
have the entity 

~ep-i~s-ewB-~easeas-er-is-req~ed-ey-sta~~e]to7assume all or a part of this 

liability in some instances does not justify legislation which, in effect, 

limits the liability in order to reduce the public expense involved. The 

cost of the public polley should be borne by the public, not by the 

individual who has been injured. 

The Commission has not undertaken to recommend revisions of the law 

desi(>ned to secure uniformity of treatment of public officers or employees 

in this State insofar as protection against personal liability for official 

acts or omissions is concerned, since it considers that any such recommendations 
which is 

would go beyond the scope of its assignment&- ~lf,l/to study and recommend 

needed revisions of the law relating to the presentation of claima against 

public officers and employees. 

The Commission's recommendation would be effectuated by the enactment 

of the following measure: 
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An act to amend Section 313 of the Code of Civil Procedure, to repeal 

Sections 800, 801, 802 and 803 of the Government Code and to 

add. Sections 800 and 801 to ChaRter 3 of Division 3.5 of Title 1 

of the Government Code, relating to claims against public officers, 

agents and employees. 

The people of the State of california do enact as follows: 

SECTION 1. Section 800 of the Government Code is repealed. 

ggQ.--AB-~sei-~B-tBiB-ek&'*e¥t 

~a~-~pe¥s8B~-iBe~~eB-aBy-~,~~-a**eBiiB8-tBe-~e~ie-sekee~s-e' 

&Bf-seBee.-eF-Bigk-sekee.-~~e*. 

~8~--!B-ad~*~eB-*e-*Be-aet~B~~~eB-ef-~a.ie-~eF*y-as-eeBta~Bea 

~B-See~eB-~9'~7-~~a.~e-,F8,e~~-iBe.~des-aey-vek!e.e,-iEp.emeBt-e~ 

maekiBeFy-wBe~eF-ewBea-ey-~-S~ate,-a-sekee.-~~!~-eeaB~,-eF 

BMBiei~ity,-eF-9Je.a*ei-B¥-eF-~~-~e-~Feet!eB,-~~9P!tY-eF-a~ 

~ae-F~~es~-ef-aBy-~a.!e-effieeF. 

~e~--~Qtf!eeF~-eF-~e'f!eeFS~-iB~~es-aey-a~~y,-&&SiS~~-&@eB~ 

eF-~syee-ef-tke-Sta*e,-a-sekee~-ai~Fie~,-e~Y-eF-maBie!,a.!ty 

aetiBg-W!taiB-~ke-seSJe-ef-kis-ei:!ee,-ageBeY-&F-~symeBt. 

SEC. 2. Section 801 of the Government Code is repealed. 

gQ~.--WkeBeveF-it-is-ela!med-~kat-aBY-,eFBeB-Sas-eeeB-!BdBPei 

~-aBy-pre,eFty-i&magea-e.B-a-~t-ef-tBe-Be@li~e-eF-~es8Bess 

ef-aey-'Ba.ie-ei:ieeF-eF-emplayee-eeeBFF!ag-~iB8-~ke-eSQFse-ef-ki8 

seFV!ee-eF-~eymeB~-eF-~B-a-Fe~t-ef-tke-8aBgeF9BS-eF-aefee~ve 

ee~~ieB-ef-aey-~a.!e-'FS,e~y,-a.~e~a-~-8e-4ae-~tke-Besa!geaee 
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Q~_e&F@lesGRQSg_e'_~_Qff~~~_QP_~QfQe7_vl~a-90_~G_at~~_tRQ 

aee~aeB~-Bae-Qe@Q~ea-a-vQ~~'!eQ-e~'QP-QsRggeG-eRall-~e-,~GeRte~ 

iB-YFi*iBg-ssa-'ilea-wi*B-*Be-Q'f~ee~-gp-~iQfee-aBQ-*Be-e!eFk-~~ 

6ee~e~-8f-~e-leg~el&*ive-~8~-Qi-~Q-GeBe9l-a!6~~ie*y-eQWRtf7-gp 

EYBiei,a!~~Y7-ae-~ke-ea6e-mB¥-~e.--lB-*Be-eaee-~f-a-~~e-ei:tee~ 

*ke-el&tm-8Ba!!-~e-fi!ei-witk-tke-eff~ee~~*ke-QGve~ep. 

SEC. 3. Section 802 of the Government Code is repealed. 

~~.--;ae-e!&tm-e~-6~ee~-*ke-aame-ssa-~e88-Qi-~ke-e!atmBR*7 

~ke-8A*e-ssa-~!aee-ei-*ke-aeeiae~-&BQ-tke-~eB~-Qi-tke-tBdR~ee-eF 

aaaages-Feeeivea. 

SEC. 4. Section 803 of the Government Code is repealed. 

ag3·--A-eQH6e-Qi-ae~!eR-aga!B6*-aa-~!~Qe-Q'-~Q!6*p!e*7-QQYA*Y7 

ei*Y7-gp-Qi*y-~eQQA*y-'QF-QsRgge8-PQ6~*!Rg-'~~-aeg4!geRQe 

Q!8B-*Ae-~-e'-QReB-~~ee-wa!le-aQt~-witk!R-*Ae-e~F6e-A~gQQ!8 

9'-6QeA-~~*-eB~~-~e-BaFFea-WRle&8-~~'**eB-e~t9F-8YQR 

aaaage8-aa8-geeR-'Fe8QR*eQ-*e-*ae-8af!~-Qi8~!e~-~Y7-e'*Y7-QF 

~~*y-aa~-eQRR*y-!B-~e-H&RRep-RR4-vlta~R-~e-,ep'9~-fFe8eF'~eQ.9y-law 

aG-a-eQaQit!eR-te_~a!RiRg_aa_~*'QR_*a~~eF_R~A8*_8Q~8QVeFRmQRtal 

eat!ty. 

SEC. 5. Section 800 is added to Chapter 3 of Division 3.5 of 

Title 1 of the Government Code, to read: 

800. A claim need not be presented as a prerequ1si te to the 

commencement of en action against a public officer, agent or employee 

to enforce his personal liability. 
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SEC. 6. Section 801 is added to Chapter 3 of Division 3.5 of 

Title 1 of the Government Code, to read: 

801. AIry provision of a charter, ordinance or regulation heretofore 

or hereafter adopted by a local public entity, as defined in Section 70D 

of this code, which requires the presentation of a claim as a prerequisite 

to the commencement of an action against a public officer, agent or 

employee to enforce his personal liability is invalid. 

SEC. 7. Section 313 of the Code of Civil Procedure is amended to 

read: 

313. The general procedure for the presentation of claims as a 

prerequisite to commencement of actions for money or damages against 

the State of CalifOrnia, counties, Cities, cities and counties, districts, 

local authorities, and other political subdivisions of the Statey-aaa 

ag&~Bst-tke-eff~eeFS-aaa-~~eyees-tBepeef, is prescribed by Division 

3.5 (commencing vi th Section 600) of Title 1 of the Government Code. 

SEC. 8. This act applies only to causes of action heretofore or 

hereafter accruing that are not barred on the effective date of this 

act. Nothing in this act shall be deemed to allow an action on, or 

to permit reinstatement of, a cause of action that is barred on the 

effective date of this act. 
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