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September 19, 1960

Memorandun No. 77 (1960)

Subject: Study No. 36(L) - Condemmation (Taking Poesession)

In commenting on specific provieions, the text of the provisions are
noct set out ae was done in prior memoranda. To understand the comments
in this memorandum, you should refer to the Commission's tentative recommenda-
tion and statute dated June 23, 1960 {a copy 1s enclosed). In this
meﬁorandum, suggested revisions are shown in strike out and underscore
indicating changes from the tentetive statute proposed by the Commission.
A complete revision of the statute as it would appear if all of the suggested
revigions were approved is on the yellow sheets atiached to thls memorandum.
The letters referred to in this memorandum are set out in Memorandum T4 (1960)
end in the supplements to that memorandum, The letters should be read
to fully apprecligte the suggestions made by the letter writers.

Like our other recommendations, the recommendation of the Commilssion
relating to taking posseszion has receive a mixed reaction. The Chairmen
of the State Bar Committee reports:

There has long been a need for a comprehensive study and revision

of statutory procedure for the taking of possession and title to

property in eminent domain actions. This appears to be it and we

feel that it meets the requiremente in that it provides "due

process” where none existed in the past. (Bar (2) 47 - 51.)
On the other hand, Public Works and the Los Angeles County Counsel's office
object to a great many of the proposals and assert that there have been no
hardships under existing law. This should be contrasted with Mr, Tarr's

statement:
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There have been times when agents for public bodies actuslly
threatened property owners with the taking of lmmediate posses-
slon, wherein the cwner would be deprived of his property and
heve no other funds either to move or purchase other property.
And it has been dynamite to business of [sic] industriel firms,
forcing settlements to avold loases and financial failure.

(Bar (2) 51-57.)

Turning to the specific proposele:

SECTION 1243.5 (1} and {(2)
1. Codification of existing procedure

San Francisco has no objection to the provisions of subdivision (1),
which 1s intended to codify existing procedure for the obtaining of the
order of iimediate possession, {SF Supp {58).) However, Los Angeles can
see no useful purpose in enacting such a statute. (LA Supp (54).) Public
Works does not object to codifying the present practice and procedure,
but it points out that the existing practice is not quite what the
Commission provided in the statute. (PW Supp (18) - (19).) Pubiie Works
points ocut that the proposed legislation contemplates a deposit by the
condemner after the order of immediate possession is obtained. Thus the
order for possession la subject to a condition subseqguent, If the deposit
is made in the State Treasury there is nothing in the condemmation record
to show that this conditicn hes been met. Therefore, Public Works belleves
the statute should provide that the couit, upon applicatiop of the condemner,
should fix the amount of the deposit for each parcel and thet only after
the deposit 1s made should the court make the order authorizing the plaintiff
to take immediats possession.

As the Commission intended to codify the existing practice, the staff

recommends that Public Works' suggeeted modification be approved.




2. Possession affer Jjudgment

Public Works also objects to the phrase "and prior to entry of
Judgment " (PW Supp (18).) It feels that agencies entitled to take
immediate possession under the Constitution should be entitled to do so
after judgment inasmuch as the authority granted by the Constitution
continues throughout the proceedings and is not limited to the period

before entry of judgment. Moreover, the authority to take possession
after judgment under Section 1254 is subject to the court's discretion,
but the plaintiff has an ahsolute right to take possession under the
Constitution and Section 1243.5. Public Works argues that the defendant
would be protected under its proposal, for under the Constitution the
gourt has the authority to raise the amount deposited to the amount of
the judgment.

The staff recommends that the phrase "prior to entry of judgment"
be retained in Section 1243.5. It is more convenient to have the rules
relating to possession prior to Judgment In one locationm and the rules
relating to possession after judgment in ancther. Moreover, it 1s some-
what confusing to have two procedures thet are almost, but not quite, the
game to accomplish the same purpose,

So far as the discretion of the court under Section 1254 is concerned,
the staff recommends thet the court should not heve a discretlion to keep
the condemner out of possession. The present section is inconsistent
with the Commission's general approach to the possesaion problem. If the
right of lmmediste possession 1s to be extended to all condemners prior
to Jjudgment, certainly all condemmers should have the right to obtain
possession after an adjudication determining both their right to condemn

and the amount of campensetlion to be paid.
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3. "Probable Just compensation”

‘EMblic Works objects to the phrase "probable just compensation.”

(PW Supp (19).) It believes that the term implies & hearing and determina-
tion of market value. It also believes that the deposit should be regarded
merely as "security'to the owner for prompt payment when the esmount he is
entitled to receive is determined. In connection with the discussion of
Section 1254.7 {at Supp {5)), Public Works asserts that the deposit is in
reality an offer by the condemmer to purchase the property at that amount.

The deposit is not "security"” in the ordinery meaning of the word. It
is not a furd to be resorted to by the defendant if the plaintiff does ncot
fulfill scme other obligation. It will be the compensation the defendant
will receive. BSince the defendant is able to withdraw the deposit, it
has lost whatever character as "security” that it had. It is doubtful
whether it serves a useful purpoge as "security." It is unlikely that
the State would be unable to pay a condemnetion judgment, and if the State
does not promptly pay, the condemnee does not have the right to resort to

the "security" for, under existing law, the failure of the State to pay

constitutes an ebandonment of the condemmation. (C.C.P. § 1255a.) In reality,

the deposit is a form of preliminary approximate compensation. Therefore,
the term "probable just compensation” is & more accurate term and should
be retained. The term does not lmply a hearing. The hearing procedures
are spelled out in detail in the Commission's statute, and the statute
specifically provides that the amount of the deposit ils criginally
determined upon an ex parte applicatioﬁtx

As the staff has suggested thet subdivision (1) be modified to

incorporate Public Worka' suggestion on procedure, the staff also
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recommends that the provisions of subdivision (2) relating to the

determination of the amount of the deposit be moved to subdivision (1).

4., Contents of possession order

Public Works suggests that subdivision {2) be amended so that the
description of the property in the order of immediate possession may be
made by reference to the complaint. (FW Supp (19).) It believes that a
metes and bounds description is meaningless to the average property owner
and the copying of the lengthy description contained in the complaint may
possibly lead to errors and mistakes. The staff recommends approval of
the suggestion,

Public Works also suggests the substitution of "upon a showing by
the plaintiff" for "if the court determines." The purpose of the change
is to state the section positlvely instead of in terms of & condition.
The change of langusge will prcbably meke little difference in practice,
but the staff belleves the present language more clearly indicates that
the court is to exercise its Judgment and meke s determination of the
questions involved.

Richard L. Huxteble suggests certain asdditions to the immediate
possession order. (Huxtable {111) 36-51.) He believes that the order
should also state the statutory asuthority for the exercise of the power
of eminent domain, and 1f the plaintiff is a city or city and county
whether the property is within its boundaries. He also believes that
the order should stete whether the property is already dedicated to public
use and, if s0, why the proposed use is a more necessary public use. These

statements would inform the defendant from the face of the order whether
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the issue of necessity can be litigated or not. Mr. Huxtable believes
these additions will not burden the plaintiff or the court unduly and
they may avoid unnecessary motions to vacete at a later time. Thege

modifications are ressonable, and the staff recommends their approval.

Recommondation

If the foregoing alterations are approved, subdivisions (1) and (2}
would be aitered to read as indicated below. In connection with the
discussion of the constitutionsl amendment and suppleméntary legislation
some further amendments are suggested that do not appear here.

1243,5. (1) In any case in which the plaintiff is entitled
pursuant to Section 14 of Article I of the Constitution of this
State to take lmmediate possession of the property scught to be
condemed, the plaintiff may, at any time after the issuvance of
summons and prior to the entry of judgment, apply ex parte to the

court for an order determining the probable just compensation which

will be made for the teking of the property and any damege incident

thereto., After depoeiting the amount so determined in accordance

with Section 1254.5, the plaintiff mey, at any time prior to the

entry of Judgment, apply ex parte to the court for an order

authorizing 1t to take immediste possession of and to use the
property sought to be condemned.

{2) 1If the court determines that the plaintiff is entitled
to [aequirs] take the property by eminent domain and [that-éke
praintiff-ig-entitled-pursuant-te-Seetien-1h-ef-Avticke-I-pf-the
Cerabibuticn) to take immediate possession thereof, and if the

court determines that the plaintiff has deposited the amount

.



required in subdivision (1) of this section, the court shall,

by order, authorize the plaintiff to take immediate possession

of and to use the property sought to be condemned, [after-the

plaintifﬁ-depesits,-in-aeaerﬂanee-with-Saetien-l&hSTS,-the-ansunt
the-eourb-determines-to-be-the-probable-jusb-ecxpensnsion-whieh
viziz-be-gade-for-the-toking-of-the-property-and-any-damage
ineident-thevetor] The order authorizing immediate possession
shall!

{a) Describe the property and the estate or interest therein

sought to be [sequired] condemmed, which description may be made

by reference to the complaint.

{b) State the purposes of the condemnation end the statutory

provisions authorizing the exercise of the power of eminent domain

for such purposes.

(¢} If the plaintiff is a city, city and county, county,

school district, or irrigation, transit, rapid transit, public

utility or water district, state whether or not the property

sought to be condemned is situated within the territorisl limits

thereof.

(d) State whether or not the property sought to be condemned

is already dedicated to a public use, and if the property is so

dedicated, the order shall gtate in general terms the facts that

cause 1t to appear that the use for which the property is sought

to be condemned is a more necessary public use.

{e} State the amount [$hat-the-plaintiff-is-vequired-te]

of the deposit.



[¢¢3] (£) Stete the date upon which the plaintiff is

authorized by the order to take possession of the property.

SECTION 12%3.5 {3}

1. 20-day notice

Modesto believes that the 20-day notice requirement is too long.

It suggests ten days as a reasconable requirement. It also objects to the
provision permitting the court to stay the order to avoid hardship, as
it believes that this provision will be abused by attorneys who will
seize any excuse to delay the litigation. (Modesto (75) 30-52.)

Public Works does not object to the 20-day limit if provision is
made for shortening time in necessary ceses. (PW Supp (5).} San Francisco
states that "Since all persons having an interest in the property should
be given adequate notice there should be no objection to this proposal."
(SF Supp (58),) Public Works argues thet its right of way manusl requires
ten days'notice in any case, and that it has discovered no hardship situa-
tions in operating under the existing statute. It points out that the
order for possession 1s not self-executing, and if the condemnee refuses
to vacate, a wrlt of assistance must be secured which brings the matter
before & judge for review.

Public Works'® suggestion that the court be given authority to shorten
the amount of required notice may be necessary to take care of emergency
situations that may possibly arise. If a provislon for shortening time
is included, the 20-day nctice requi;ement should be satisfactory. It is

recommended that this additional provision be included in the statute.



2. bDervice of the order

Public Works objects to personal service of the order for
immedinte possession. (PW Supp (6).) In view of the expansion of the
notice to 20 dsys, it believes that there is little danger that the mail
will not be adequete.

Although no one has pointed it ocut, personal service is probably
superfluous 1f the person to be served has slready been served with the
summons and complaint. In such a situation, the immediate possession
procedures are merely a part of litigeation and service by mail should be
sufficlent as 1t is for the service of all other papers in the litigation.

Fublic Works also objects to the proposal to delete the reference to
the latest secured assessment roll. It points ocut that the sddresses of
the record owners are not readlly epparent from the records in the
Recorder's Office. Az the agsessor's records are sufficient for mseiling
& tex notice, Public Works belleves that such records should be adequate
for immediste possesslon notices.

Our proposal does not preclude the condemner from looking st the
tax records to determine addressea. Presumably this policy would be
continued. However, we deleted this provision sc that the requirement
of notice to the owner would not be met by notifying the owner of record
cn the first Monday in March when the County Recorder's .Office shows
that the property was transferred to another person on the second Monday
in March. Inasmuch as all condemmers must have g title search made and
must make an effort to serve the complaint on the interested parties as

shown by the title seasrch if they expect to acquire a good title, 1t does
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not appear to be an unreasonable imposition to require that the orler for
immediate possession be served on the same parties,

Public Works also recommends the retention of the provision in
existing law that & single service upon persons at the same address is
sufficient. {PW Supp (20).) As this provision does save time and money
and does not seriously Jeopardize the notice regquirement, the staff
recommende the retention of this provision which the Commission previously

deleted from the existing law.

Recommendation

In view of the foregolng comments, it is recommended that subdivision
(3) be altered to read:

(3) At least 20 days prior to the time [&ate-uper-whisk
the-plaintiff-is-avbheriued-under-the~order-to-talie-inmedinte
possession is taken, the plaintiff shall [file-a-eepy-ef-bhe
e¥der-in-the-office-of-tho-recorder-of-the-eounty-tn-wvhink-tke
property-is-loeated-and-shail] serve [meke-personal-serviee-of ]

a copy of the order on the record owner or owners of the property
or any interest therein and on the person or persons, 1f any, in

possession of the property. Service of the order shall be made

by perscnal service unlessg the person on whom service is to be

made has previously appeared in the proceeding or has previously

been served with a copy of the sumons and complaint in the manner

prescribed by law, In which case service of the order may be made

by mail. If it appears by affidavit to the satisfaction of the

court that a person on whom & copy of the order authorizing
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imrediate possession is required to be personally served under
this section resides out of the Btate, or has departed from the
State or cannot after due diligence be found within the State,
the court may order that in lieu of such personal service the
plaintiff gend a copy of the order by reglstered or certified
mail eddressed to such person et his last known address. A

single service upon or meiling 4o those at the same address is

sufficient. The court may, for good cause shown by affidavit

of the plaintiff, shorten the time herein specified to a period

of not less than three days,

SECTION 1243.5 (&)

Public Works can see no reason for the enactment of subdivision (4}
of Seetion 1243.5 ma this section is presently in the Constitution.

The Commission recommended the codification of this section so that
it may be deleted from the Constitution in accordance with cur recommenda-
tion that the Constitution should merely authorize the lLegislature to
prescribe procedures, The Constitution should not specify what the

procedures should be.

SECTION 12k3.5 (5)

Public Works recommends the eliminatlon of this subdivision because
it merely reiterates the previcus requirements. (FW Supp (20).) ‘This
subd?vision was lneerted because the deposit reguirement was s condition
subsequent. As the staff has recommended that this be changed, there

will be no further need for subdivsion (5) and the staff, too, recommends
its elimination.

=11~



.

SECTION 1243.5 (6)

Stay of the order of immediste possession

Public Works cobjects to the provisiocns for delay contained in sube
division (6). (FW Supp (6) - {8), (20) - (21).) It asserts that the
Commission®s recommendation is without support, either in fact or in
reason. 1t believes that this power would permit one individual to
delay vast public projecte to the detriment of the public. It also
believes that this proposal would practically wipe cut the right of
immediate posseasion.

Public Works asserts that, as & practical matter, superior courts
do not 1ssue writs of assistance to make the order of possession effective
except upon 2 showing of necessity and with the imposition of reascnable
conditions, 1f this is in fact the present practice, there does not seem
to be any reeson to keep it ocut of the statutes where anyone may discover
it by reading.

los Angeles, tog, cbjects to the delay and believes that no hardships
have been developed under existing procedures. (LA Supp (54) - (55).)
Modesto, too, belleves this provislon may be abused and thinks that 1t
should be eliminated unless possession 1s more clearly defined. (Hbdesto
(75} 38-45,) Ban Francisco, however, ssys "This proposal may on occasion
prove beneficlal to municipalities when other condemners seek to acquire
their property. It should not prove cobjectionable." (SF Supp (59).)

Public Works is particularly concerned with the provision in the last
sentence of subdivision (6) which permits & stay without notice to the
condenmer. The hardship on the condemner and the loss of benefit to the

public would not be apparsnt to the court on an ex parte motion by the
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condemnee., DMoreover, it is pointed out thet the section does not
specifically require a showing of "unnecessary hardship.” The notice
that immediaste possession is to be taken must be given about three weeks
before the plaintiff may take the property. Therefore, there should be
1ittle excuse for failing to present a motion to vacate the order of
immediate possession in sufficlent time to permit the court to decide
the matter. Therefore, the staff recommends that the last sentence of
subdivision (6} be deleted.

No change in the language "for good cause shown" is recommended by
the staff. Some "good cause” may appear to the court other than unneces-
sary hardship to the occupant of the property, e.g., the court might

require time to recelve evidence on the question of public use.

SECTION 1243.5 (7)

Sah Francisco statee that the proposal permitting the order to be
vacgted together with the provision for appeal "appears to be a fair
proposal and should not be objectionable." (SF Supp (59).) However,
Public Works does cbject to the appeal provision, (PW Supp {9}, (21).)
Public Works aslso points out that, even in the absence of specific
legislation, the trial court has the power %o vacate the order of
immediate possession If 1t can be shown that the condemner does not
have the right to immediate possesslion. If the trisl court refuses to
vacate an order, an appropriate writ can be secured from an appellate
court. Public Works urges that this is more effective than an appeal
because it will be hesrd and determined within a relatively short time

without having & record prepared and transmitted to the appellate court.
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In its draft statute (at Supp (33)) Public Works retains the power of
the court to vacate the immediate possession order if the plalntiff does
not have the right to immediate possession under the Constitution.

The right of appeal is granted only on the questions of (1) right to
condemn and (2) right to immediate possessicn. As most public entities
are entitled to a conclusive presumption as to "necessity,"” it will be
only the rare case where there ig a substantisl doubt as to these guestions.
In most cases, the courts can be relied on to refuse applications for stays.
In the doubtful cases, it will probably be better to have these important
issues resolved upon a review of the record; and the plaintiff should not
be granted possession until all doubts as to its right to take the property
are resolved. Therefore, it is recommended that subdivision (7) be retained

in the statute.

SECTION 1243.5 (8)

There were no cbjectlons to this subdivision.

SECTION 1243.5 ADDITIONAL PROVISIONS

Public Works suggests that a provision be added indicating that the
amount of money deposited or withdrawvn ie inadmissible in the main trial,
It also believes that a provision should be added to this section indicating
that possession under this section does not waive the right of appesl.
(PW Supp (20).)

These provisions may help to clarify whet is probably the law anyway,

and it is recommended that they be placed in the statute.
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Recommendation

If the foregoing suggestions are approved, new subdivisions would be
added to Section 1243.5 to provide:
(9) The amount required to be deposited by the plaintiff
and the amount of such deposit withdrawn by the defendant may
not be given in evidence nor referred to in the trial of the
issue of compensation.
(10) The plainiiff shall not be held to have abandoned or
waived the right to appeel from the Judgment by taking possession

of the property pursusnt to this section.

SECTIONS 1248 and 1252.1

Thege two sections provide for the proration of taxes between
condemners and condemnees, Public Works objects to this remedy. They
believe that the tax collecting asgencies should refund the moneys
collected. It asgserts that such legislation would be unconsiltutional
as a glift of public funds, a divereion of highway funds and s taxation
of state property. (PW Supp (11).)

Mountain View (at (78) 46 - {79) 10) and Judge Lawrence {at (87) 8-13)
suggest that agsepsments be eliminaied from these provisions. They argue
that the property owner's property has been increassed In value by the
improvement, and therefore the entire amount due should come out of his
campensation, for ctherwise his compensation will include the increased
value for which he will never pay. Mountain View pointes out that Revenue
and Taxation Code Section 4986 prgvides only for the proration of taxes,

not assessments. Judge Lawrence believes that we should =dd a provision
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making it c¢lear that no tax exemption is caused by the condemmetion of a
term interest. Judge Lawrence also guestions whether the cost procedure
is adequate for reimbursement of tex moneys in partial takings cases.
Mr. Huxtable (at (112) 29-L4) suggests that 1252.1 may be simplified by
eliminating subdivision {3) and adding “which shall be claimed by the
defendant at the time and in the manner provided for claiming costs” to
subdivision (2). He suggests a simpler method of avoiding the tax
problem by providing that taxes will not be prorated where they have
been prepaid and that where property is subject to condemnetion, the
first installment will not become delinquent until January 10 and the
gecond installment until July 10.

The refund procedure recommended by Public Works will not work in
all situations, for there ave some condemners that are not exempt from
taxation. The taxing entity should not be required to give & refund in
such a case to the taxpayer, for the property has not become exempt from
taxation and the taxing entity is entitled to retain the money. In this
situation at least, the condemner should be liable for its prorated share
of the taxes as between 1t and the condemnee. So far as the constitutional
problems are involved, the total amounit of money that is realized upon the
sale of property on the open market includes the share of the taxes allocable
to the remaining portion of the fiscal year. If the condemner is to pay
"market value," therefore, it is not unreasonable that it, too, should pay
this sum to the condemnee. This does not amount to taxetion of the con-
demner. It is just a way of determining the total "just compensation."

In market transactions bhetween private buyers and sellers, liability

for special assesaments that are levied and collected as taxes are also
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prorated., Therefore, it may be argued that if condemnation iz golng to
result in compensation equal to that in the market place, such assessments
should be prorated in condemnation proceedings as well. This led the
Commission to make its tentative recommendation that special assessments
should be prorated. This may also have been the consideration that
prompted the Legislature, when it originally enacted Section 1252.1 in
1853, to include the sentence, "For the purposes of this section, the
term taxes shall include ad valorem special assessments levied and
collected in the same manner as other taxes." The original Section 1252.1
was repealed in 1955, and, as correctly pointed cut by Mountain View, the
sentence does not appear in Revenuve and Taxation Code Section 4G86, the
section that now provides for the proration of taxes.

There is, however, & reasonable basis for distinguishing between taxes
and assessments in eminent domain proceedings. Taxes are not paid for a
direct benefit to the land which is reflected in the value of the land.
Special essessments, though, are imposed to pay for improvements that
constitute a benefit to the property assessed. When the property is
valued, this enhancement is reflected in the valuation. The lien imposed
on. the property, on the other hand, is disregarded in the valuation,
because all liens are disregarded and are discharged from the award. Hence,
if special assessments were prorated, the owner would be doubly compensated --
once In the award because of the enhanced value of the property, and once in
the proration when the condemner assumes part of the assessment. Therefore
the staff recommends the deletion of "special assessments” from the proposed

sections.
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The suggestion that the delinquency date for taxes on property
subject to condemnation be postponed for one month doesn't seem to solve
the problem invelved -- it merely postpones it. The proposal that sub-~
division (3) be eliminated from Section 1252.1 does not seem feasible.
The latest date that can be used as a basis for proration is the date of
recording the final order of condemnation. This may occur 30 days or
more after "finsl judagment.” "Final Jjudgment" in the title on eminent
domain refers to the judgment in the proceeding when all possibility of
direct attack upon it has been exhausted. (C.C.P. § 1264.7.) Yet, a
memorandum of costs is required to be filed within ten days after the
entry of judgment. (C.C.P. § 1033.) Therefore, scme procedure such as
provided in the Commission's statute 1s necessary to provide for the
recovery of the prorated taxes after the final order of condemnation is

recorded.

Recommendation

It is recommended that the proposed sections be retained with the

words "or specisl assessments" omitted wherever they presently appear.

SECTIONS 1249 and 1249.1

Public Works approves of these sections as a clarification of
existing law. (PW Supp (11), 22.} Tt suggests, though, that the term
"brought to trial" be substituted for the word “tried" in Section 1249
as this more accurately describes the existing rule. Public Works also
suggests that a definite date of valuation be provided in case of a new

trial. Its suggestion is that this should be the same date involved in
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N the first triel provided the case is brought to trial within a reasonabie
time after the new trial is ordered. These suggestions will clarify the
statute and their approval is recommended by the staff.

In 1249.1 Public Works suggests that "special benefits” be added after
"damages” and that “or before the trial" be eliminated. Marin believes that
the word "enhance" in 1249.1 should be changed to "affect.” (Marin (71)
h6& - (72) 1k.) He points out that improvements may both enhsnce the value
of the property and may diminish the value of the property if they are not
adapted to its highest and best use. Yet they must be considered in the
determination of value in either case, Judge Lawrence suggests that
improvements be valued as of the day of valuation excluding those made
with actual knowledge of pendency of the action. (Lawrence (87) 36-37.)
Los Angeles makes a similar proposal and points ocut that in the East
move-on houses have been placed in the path of proposed freeways for the
purpose of enhancing desmages. {ILA Supp (56).) Mr. Huxtable {at (112) 4-27)
and Mr. Dolle {at (98) 34-L7) suggest the elimination of the phrase "for
its highest and best use."” San Francisco says of our proposal that its
enactment “should be urged."” (SF Supp (60).)

The staff recommends that all of the above suggesticns relating to
Section 1249,.1 except the one relating to the exclusion of improvements
made with actual knowledge of the pendency of the action be approved. In
the interest of certsinty for purposes of valuation, a definite cut off
date should be adopted. Moreover, it does not seem proper to cut off a
person's right to improve his property merely because a condemnation action
is contemplated. He should be able to treat the property as his own at

least until the condemnation action is dbegun.
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Recommendation

will

If the foregoing alterstions are aspproved, the tentative statute
be changed to read:

1249, Subject to Section 1249.1, for the purpose of assessing
compensation and damsges the right thereto shall be deemed to have
accrued at the date of the issuance of summons and its actual value
at that dste shall be the measure of compensation for all property
to be actually taken, and the basis of damages to property not
actually taken but injuriously affected, in all cases where such
damages are allowed as provided in Section 1248; provided, that

in any case in which the ilssue is not [%4zied] brought to trial

within one year afier the date of the commencement of the action,
unless the delay 1s caused by the defendant, the compensation and
damages shall be deemed to have accrued at the date of the

commencement of the trial., Upon & new trial, the compensation and

damages shall be deemed to have accrued at the date used 1ln the

original trial; provided that in any case in vhich the new trial

is not brought to trial within eight months after the date of the

order granting the new trial or the date of filing the remittitur,

unless the delsy i1s caused by the defendants, the compensation and

danages shall be deemed to have accrued at the date of the com-~

mencement of the new trial.

1249.1. All improvements pertaining to the realty that are
on the property on the date of the service of summons and which
fenhanee] affect its value [Per-its-highess-and-besb-use] shall

be considered in the assessment of compensation [ané]L damages
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and special benefits unless they are removed or destroyed either

before the title to the property or the possession thereof is
teken by the plaintiff [er-befere-the-briat], whichever is earlier.
No improvements put upon the property subseguent to the date of
the service of summons shall be included in the assessment of com-

pensation and dameges.

SECTION 1253

Judge Lawrence believes that “"title and tax ligbility should pass
together on the day that pleintiff acqguires s perfected right to possession,
vhether or not this is prior to the Final Order." (Lawrence (87) 39-41.)
Sen Francisco also agrees with this proposal. (SF Supp (60).) Los Angeles,
too, has no objection to this proposal. {IA Supp (55).) However, Public
Works points out that the early passage of title does not benefit either
the condemner or the condemnee. (FW Supp {23).) Matters of tax liability
and liability for special assessments are determined without regard to the
location of title., DPublic Works opposes this recommendation because there
is no reason to make such z change. The problem they see that is created
by this section is the problem involved when the pleadings are amended to
provide for a larger or smaller taking of the property. This can cause
the title to bounce back and forth between the condemner and the condemnee.
If the title passes only at the culmination of litigation, there is no
question as to when and what property is transferred to the condemner.
Moreover, it points out that under our statute the date of possession can
be a shifting one depending upon the disposition by the courts of the

various motions to stay and vacate the order of possession. Recordation
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of the final order is a certain date upon which the title may pass. In
addition i1f title 1s not vested in the condemner, upcn abandonment
there is no necessity for a new order to revest the title in the
defendant.- This is a problem when rights of way are realigned so

that there are abandonments of small portions of the condemned property.
As to each such parcel, under our present proposal, there would have to

e an order revesting title. (EW Supp (10) - (11).}

Recommendation

In view of the considerations pointed out by Public Works, it is
recommended that the provision of the present law that title passes upon
the recordation of the final order of condemnation be retained. This
would mean that subdivision (3) and the reference thereto in subdivision (2)
of the Commission's proposed Section 1253 would be deleted and minor
adjustments would have to be made in several other sections. One such
adjustment would be to delete the requirement of recording the order for
possession. This would be advantageous, for in order to have a correct
record of the title the order for possession would have to be recorded and
every order of the court vacating, staying or otherwise affecting the order

would alsc have to be recorded.

SECTICN 1254

Palm Springs, Mr. Huwxtable and Mr. Tarr all object to various provisions
of the existing statute. Palm Springs cobjects to the provision that makes
the condemner an insurer of the deposit. (Plm Sprgs (83} 10 - 22.} Both

Mr. Huxtable and Mr. Tarr object to the provision that the condemnee must
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be charged with costs of the new trial unless he receives a greater award
than was made at the first trial. (Huxtable {112) L6 - (113) 10; Tarr (11k)

27 - 50.) All these suggestions relate to provisions in the existing code

section and are matters the Commissicn has not yet considered. Accordingly
it is recommended that no action be taken in regard to them at this time.

Public Works has several suggestions in regard to this section. (FW
Supp (9}, (23) - {25), (36} - (h1).) It believes that the procedure under
this section should conform as nearly ag possible to the procedure under
Section 1243.5. It also believes that the section should be divided into
subdivisions for eagler reading.

Public Works recommends that our requirement that the order for

possession describe the property and the purpose of the condemnation be

deleted as this information is in the Judgment already. These provisions were

incorporated 1in this section by the Commission because this was to be a
title document, If Public Works' suggestion that title is not to pass
until the final order is accepted, there is no need for this information
to be in the order of possession. In view of the staff's recommendation
on passage of title, it recommends that thils provision be deleted from
this sectiomn.

Public Works suggests the addition of language to indicate that this
section does not apply if the plaintiff is alresdy in possession under
Section 1243.5, for under that section the court can alter the amount of
the deposit and, presumably, would do so after judgment. This would clarify
an wcertainty and its approval is reccmmended.

Public Works also recommends the deletion of the provision that an

order authorizing possession by a school district is not appealable. All
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condermers should be treated alike. DPublic Works, as well as several other
condemners, agrees ;ith the proposal that the taking of possession should
not waive the right of appeal. No objections have been expressed to this
proposal. Public Works also suggests the deletion of certain words thaet
serve no useful purpose, recormends the addition of a £en-day notice to

the defendant and recommends the addition of a subdivislon to provide for

recovery by the condemner of any excess withdrawal by the defendant.

Recommendation

Public Works' suggestions are well conceived and, unlike the other
suggestions, relste to matters with which the Commission is concerned at
the present time. Tt is recommended that they be approved and that the
first portion of the section be changed to read as follows:

1254, (1} In any case in vhich the plaintiff is not in possession of

the property sought to be condemned, the plaintiff may, at any time after

£

triel and judgment entered or pending an appeal from the judgment [$e-the

Supreme-Courty-whenever-the-piaintiff-shall-have-paid] and after payment

into court [y] for the defendant [;] the full amount of the judgment [;)
and such further sum as mey be required by the court as a fund to pay any
further dameges and costs that may be recovered in said proceeding, [as
veit-ag-ail-dnmegen-that-may-be-gustained -by-the-defondanty-iEy-for-any

eause-tho-property-chall-not-be-finaltly-baken-for-public-usey] apply ex parte

for an order auvthorizing it to take possession of and to use the property

gought to be condemned.

(2) If in the judgment the court determined that the plaintiff is

entitled to acquire the property by eminent domein, and if the court determines
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that the plaintiff has made the deposit as required in subdivision (1)

of this section, the [euperier] court [im-whieh-the-proeceding-was-tyied

BAYy-dpeR-Rebiee-ef~-net-2ess-than-ten-days | shall, by order, authorize the

plaintif?f [,-if-alraaﬁy-in-pessessien,—te-eantiaue—therein,—ané-i?-aet;-thea]
to take possession of and use the property during the pendency of and until
the final conclusion of the litigation, and [wmay] shall, if necessary, stey
all actiona and proceedings against the plaintiff on account thereof. ([The
order-shali-deperibe-the-propertyy-the-sstate-er-interest-aequived-theretn
apd-the-purpeses-ef-bhe-econdemnaticny--In-an-ackion-for-ecndepnation-of
property-fer-the-use-of-a-sehosl-dictriety-an-order-ce-authorising-possessien
ar-eentinuatien«e?-pessessienyby-saeh-sehse}-distriet-ia-net-agpea&ablef]

(3) At least 10 days prior to the time possession is teken, the plaintiff

shall serve upcn the defendants or their attorneys, either personally or by

mail, a copy of the order of the court suthorizing it to take possession

of the property. A single service upon or mailing to those at the same

eddress is sufficient.

(k) At any time after the court has made an order authorizing the

plaintiff to take possession pursuant to this section, the court may, upon

motion of any party to the eminent domein proceedings, alter the amount

that the plaintiff is required to deposit pursuant to such order.

(5) The plaintiff shall not be held to have abandoned or waived the
right to appesl from the judgment by depositing the amount of the Judgment
and such further sum as may be required by the court and taking possession
of the property pursuvant to this section.

(6) The defendant, who is entitled to the money paid into court for

him upon any judgment, shall be entitled to demand and receive the [same]
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full amount of the judgment at any time thereafter upon obtaining an order

therefor from the court. [Ib-shall-be-the-duty-of] The court, or a judge
thereof, upon application {being-made] by such defendent, [%e] shall order
and direct that the money so paid inteo court for him be delivered to him
upon his filing a satisfaction of the Judgment, or upon his filing & receipt
therefor, and an sbandonment of all defenses to the action or proceeding,
except as to the amount of damages that he may be entitled to in the event
that a new trial [skail-be] is granted. A payment to the defendant, as
aforesaid, shall be held to be an abandonment by such defendant of all
defenses interposed by him, excepting his claim for greater compensation.
[In-ascertaining-the-ameunt -to-be.paid-inte-eourty -the-court-shakl-take
eara-that-tha-semae-be-suffiatent -and-adequatew )

(7) Any amount withdrawn by any party in excess of the amount to which

he is entitled as finally determined in the condemnation proceeding shall

be returned to the party who deposited it together with legal interest from

the date of 1lts withdrawal, and the court in whieh the condemnation proceed-

ing is pending shall enter Jjudgment therefor against such pearty.

[¥o change in rest of the section except to place subdivision
numbers before the remaining paragraphs.]

SECTIONS 125k.5 aend 125L.7

Public Works recommends that these sections be renumbered 1243.6 and
1243,7 inasmuch as they relate to irmediste poseession and should be adjacent
to the immediate possession section, Section 1243.5. (PW Supp {25) - (26).)
The staff also recommends this chenge as it results in a more logical arrange-

nent of the sections.



Public Works suggests that the reference to the Constitution in Sectiom
1254,% be retained. However, the staff recommends thet 1t be deleted in
accordance with the besic decision to remove the procedural provisions
frem the Consbltutlon.

Los Angeles (LA Supp (55)) and Sen Frencisco (SF Supp {59)) agree that
the amount to ¥e withdrawn should be incressed to 100 per cent of the
depcsit. Publle Works agrees that the emount should be 100 per cent of the

deposit if this 1s limited to 100 per cent of the original deposit. Other-

wise, it fears that the condemnee may be eble to withdraw more than he will

be ultimately awarded, and the condemner is without security for the repayment
of any excess. Moreover, the property owner would have the use of the money
for a period of time when he was not entitled to it. Public Works suggests

an amendment to this section which would require the court to consider the
protection given the plaintiff in assuring the return of any excess withdrawal.

As a condemnee who has withdrswn more than he is entitled to receive
has had the use of money he is not entitled to, the staff recommwends that
he be liable for interest on such excess.

Alsop, there may be a problem of collecting the unsecured debt from the
condemmee when he withdraws an amount in excess of the asmount eventually
swarded. The problem has been aggravated by the Commission’s recommendation
for a contested hearing on "probable just compensation". This recommendation
will probably result in more deposits that are in exceas of the amount
eventually awarded. One possible sclution is that suggested by Public Works --
to permit withdrawal of 100 per cent of the original deposit. Rarely 1f
ever will this amount be in excess of the ultimate award. However, this
solution would substantially nullify the condemnee's right to contest the

amount deposited, for even if the condemnee were successful in establishing
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his right to & larger deposit he would be limited in his withdrawals to
the coriginsl, lInedequate deposit.

The suggestion that the court be required to consider protection
given the plaintiff in assuring the return of any excess withdrawal seems
inadeguate to protect the condemner., There is nothing in the suggestion
that would prevent the court from “considering" the condemner's protection
and then permitting a full withdrawal without security of any sort.

The staff believes that the policy followed on appeals and in replevin
actions should be adapted to condemnation procedure, i.e., the condemnee
should be required to post a bond to secure repayment of any excessive
withdrawal. As a condemnee is presently permitted to withdraw 75 per cent
of the deposit wilthout posting a bond, the staff does not believe that a
bond should be regquired if the condemnee withdraws 75 per cent of the
deposit or less. However, if the condemnee wishes to withdraw more, he
should be required to post a bond to secure the repayment of any amount
he withdraws that is in excess of the amount eventually awarded to him. .

Public Works also recommends the deletion of the provision in Section
1254.7 providing for passage of title upon withdrawal of the deposit.

(FW Supp (10).) This will make the rules relating to passage of title

uniform and the staff recommends that this suggestion be adopted.

Recommendation

In therlight of the foregoing comments, the staff recommends that
Sections 1254.5 and 1254.7 be remumbered and that Section 1254.7 be
smended to read:

(125k+¥+] 1243.7. (1) At sny time after money has been deposited &s

provided in Section 1243.5, upon application, in the manner hereinafter

-26-



N

provided, of the party whose property or interest in property is being
taken, the court [maw] ghall order from the money deposited in connection
with such property or property interest an amount not exceeding 75 per cent
of the amount deposited [whieh-the-eeurt-finds-sueh-perty-is-entitled-te
rveeeive] for his respective property or interest to be paid to such party.

(2) If the amount sought to be withdrawn exceeds 75 per cent of the

amount deposited for the respective property or interest, the applicsnt

shall, before withdrawing any amount in excess of such 75 per cent, file

an undertaking executed by two or more sufficient sureties approved by the

court to the effect that they are bound to the plaintiff in double the

the
amount of such excess for/return of any amount withdrawn that exceeds the

apcunt to which the applicant is entitled as finelly determined in the

condennation proceeding, together with legal interest from the date of

its withdrawal.

{3) [Suen] The application shall be made by affidavit wherein the
applicant shall set forth his interest in the property and request with-
drawal of a stated amount. The applicant shsll serve a copy of the

application on the plaintiff and no withdrawal shall be made until at

least 20 days after such service of the application, or until the time

for sll objections has expired, whichever is later.

(L) Within the 20-day period, the plaintiff may object to such
withdrawal by f£iling en objection thereto in court on the grounds that
other persons are known or believed to have interests in the property.
In this event the pleintiff shall attempt to personally serve orn such
other persons a notice to such persons thet they may appear within ten

days after such service and object to such withdrawal, and that failure
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to appear will result in the waiver of any right to such amount withdrawn.
or further rights against the plaintiff to the extent of the sum withdrawn.

{5) The plaintiff shall state in its objection the names and last
known addresses of other persons known or believed to have an interest in
the property, whether or not it has been able to serve them with such
notice and the date of such service: If the plaintiff in its objection
reports to the ecourt that it is unable to personally serve persons known
or believed to have interests in the property within the 20-day pericd,
said money shall not be withdrawn until the applicant causes such perscnal
service to be made,

ﬁél If such persons 50 served appear and object to the withdrawal,
or 1f the plaintiff so requests, the court shall thereupcn hold a hearing
after notice thereof to all parties and shall determine the amounts to be
withdrawn, if any, and by whom. No persons so served shall have any claim
against the plaintiff for compensation for the value of the property taken
or severance damages thereto, or otherwise, to the extent of the amount
withdrawn by all parties; provided, the plaintiff shall'remain liable for
sald compensation to persons having an interest of record who ere not so
served,

Lll If withdrawn, the receipt of any such money shall constitute a
wglver by operstion of law of ell defenses in favor of the person receiving
such payment except with respect to the ascertaimment of the wvalue of the
property or interest in the manner provided by law. Any amount so pald to
any party shall be credited upon any judgment providing for peyment.

(8) Any amount withdrawn by any party in excess of the amount to which

he is entitled as finally determined in the condemnation proceeding shall be
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returned to the party who deposited it tomgether with legal interest thereon

from the date of its withdrawal, and the court in which the condemnation

proceeding is pending shall enter Jjudgment therefor against the defendant.

If the defendant does not pay the judgment within 30 days after the

Judement 1s entered, the court may, upon motion, enter judgment ageinst

the sureties for such amount together with the interest that may be due

thereon.

SECTION 1255a

Public Works objects strenmucusly to owr proposal on abandonment.
(B Supp (12).) Tt points out that, in many right of way condemnations,
during the course of the proceeding there will be a slight realignment
of the right of way and the proceeding will be abandoned as to certain
small portions of property. This is often done to protect existing
improvements and to minimize damages. This is alsc done to relinguish
mineral rights. Our statute would force the State to compensate the
landowvner to obtain his consent to such an sbandonment, Public Works
argues that the landownerris sufficiently protected by existing law
under the doctrine of estoppel.

It is true that in the situations discussed by Public Works our
statute places the condemnee in a position where he can "hold up" the
condemner unjustifiably over a small parcel of land, even though the
condemher seeks to abandon for the condemnee’s benefit as well as its
own. However, it is not necessary to gbandon the entire proposal to
eliminate this difficulty. A4s a possible solution, the staff suggests

an amendment to Section 1255%a that would permit abandonment by the
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condemner upon order of the court. This would place the burden upon the
condemner to show the court that it should be permitted to abandon. Under
the estoppel doctrine, it i1s necessary for the condemnee to prove that it
has irrevocably changed its position in reliance upon the condemner's
actions., An alternative solution would be to prohibit abandonment after
withdrawel of a substantial portion of the deposit, for it is probable
that the condemmee's position would be materislly changed only after

withdrawal of the deposit.

Other adjustments are necessary if title does not pass with possession.

Subdivision (4) would be deleted.

Recommendation

It is recommended that subdivisions (1) end (2) of Section 1255a be
amended to read:

1255a. (1) Unless the [4itie-$8] plaintiff has taken possession of

the property sought to be condemned [hos-vested-in-the-piaintiff], the
plaintiff mey abandon the proceedings at any time after the filing of the
ccomplaint and before the expliration of 30 days after final judgment, by
serving on defendsnts and filing in court a written notice of such
abandopment; and failure to comply with Section 1251 of this ccde shall
constitute an implied abandonment of the proceedings.

(2) If the plaintiff has taken possession of the property sought to
be condemned, the plaintiff may not gbandon the proceedings except with
the consent of all parties to the proceeding whose interests would be.

affected by such abandonment; but the court may, upon motion and for

good cause, permit the plaintiff to abandon the proceedings without such

consent.,
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An alternative amendment to subdivsion (2} might be:
(2) If the plaintiff has taken possession of the property sought

to be condemned and if 75 per cent or more of the amcunt deposited has

been withdrawn, the plaintiff may not sbandon the proceedings except with

the consent of all parties to the proceeding whose interests would be

affected by such abandonment.

SECTION 1255b

Los Angeles sgrees with our proposals concerning interest as does
San Francisco. However, Judge Lawrence believes that interest should
always commence on the day of valuation and should always cease when a
withdrawable deposit is made. (Lawrence {87) 31.) Richard Huxtable
suggests that the words "is available for withdrawal" be used for 'may
be withdrawn.” (Hwctable (113) 12.) He agrees with the Commission's
proposal, but he believes that the change in language would make it clearer.
The existing language might be construed to mean that interest will cease
on the date the money is withdrawn.

Public Works disagrees with the basic proposal. (PW Supp (13).) It
believes that the property owner should not be forced to either withdraw
the deposit or lose both the possession of the property and interest on
the award. It might be added that the owner alsc loses any defense
except as to the amount of the award; however, our immediate possession
gstatute protects him in this regard for it affords him the copportunity
to attack the condemner's authority prior to the taking of possession.

Fublic Works also notes that the State does earn some interest on

the deposit. It feels that this statute would force withdrawals in every
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case where there is no conflict over the extent of the condemnees!
interests. This would place the court in the position of meking a
preliminary evaluation in all cases, consuming hoth time and expense.

Under existing law, in order to withdraw the deposit, the condemnee
must give up all defenses except his claim to greater compensation. Under
the staff proposals made in this memorandum, if he withdraws more then 75
per cent of the deposit, he will also have to post a bond to secure the
condemner in the event the amount eventually awarded is less than the
amount withdrawn. At least under the present law, he does not lose his
right to compensation for the loss of use of his property (interest) if
he decides thaet he does not wish to waive his defenses apd deoes not wish
to put up an undertaking. However, under the statute as proposed, the
condernee is forced to choose between giving up defenses and giving up
his compensation for the loss of use of his property.

As long as such conditions are attached to the withdrawal of the
deposit, it is suggested that the existing law be retained and that
interest cease only when withdrawn or upon entry of judgment.

In regard to the commencement of interest on the valuation date, the
problem will probably be discussed in connection with one of the studies
presently being prepared by the consultant. It is suggested that no
recommendation be approved that would change the present law until the

study is recelved and considered.

Recommendation

If the foregoing suggestions are approved, it is recommended that

Section 12550 be amended to read:
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1255b. (1) The compensation and damages awarded in a condemnation
proceeding shall draw legal interest from the earliest of the following
dates:

{a) The date of the entry of judgment.

(b) [The-date-thab-the-bible-te-property-oecughb-to-be-condemned-vests
in-the-plaintiff- ]

[{e}] The date that the possession of the property sought to be
condemmed is taken or the damage thereto occurs.

(2) The compensstion and damages awarded in a condemnation proceeding
shall cease to draw interest on the earliest of the following dates:

(a) As to any amount deposited pursuant to Section 1243.5 [er-Beebtien
3p5k], the date that such amount [mey-be] is withdrawn by the person
entitled thereto,

(b) As to any smount deposited pursusnt to Section 1254, the date of

such deposit.

{c) As tc any amount paid to the person entitled thereto, the date

of such payment.

CORSTITUTIONAL REVISION

The proposal to amend the Constitution has been generally well
received. Public Works, however, points out that efforts to amend the
Constitution have been made before and lists at the end of its letter the
Constitutional amendments that have been intrcduced and have failed since
1933, (PW Supp (14)-(15), (51)-{52}.) In regard to the draft it prefers
the word "security" to "probable just compensation" and prefers the reten-

tion of the existing asuthorizetion for immediate possession that appears
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in the Constitution. It believes that this amendment will invite a series
of contests as to the probeble just compensation from the day the condemner
epplies for the possessglon order until the final disposition of the case.
It believes that one trial on the issue of Just compensation is adequate
and that this procedure could be retained if the deposit were treated as

a security deposit for prompt payment.

The requirement of a deposit as "security" for prompt peyment secems
to serve little purpose. The State is reasonably solvent and there is
little danger that it will not promptly pay a Jjudgment, whether it mekes
a "security" deposit or not, unless it abandons the proceeding as it
presently has the right to do. The problem is to get money into the hands
of the condemnee when he needs it, i.e., when he loses his property. He
should have some opportunity to object to the amount of the deposit as
well.

Public Works comments that this amendment implies to the voters that
Just compensation ls not now being promptly paid whereas it is paid 30
days after finel judgment. This, however, does not seem to be "prompt”
paynent, for final judement may follow the taking of the property by a
perloed of several months or years. The Constitution should guarantee
property owners that, subject to reasonable conditions, they are entitled
to be pald for their property when 1t ls taken from them.

The staff recommends no change in the proposed amendment.

SUPPLEMENTARY LEGISLATTION

1w

Public Works cbjects to permitiing the court to determine "necessity

\
for taking immediate possession. {PW Supp (15)-(17).) Los Angeles also
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objects. (LA Supp (S6).) If such language is adopted, Public Works feels
that it should be limited to those agencies in which the guestion of neces-
sity is pot conclusively debermined by a resolution of the governing body,
for the proposal replaces in the law, to a limited extent, a matter which
the Legislature previocusly removed when it gave certain public bodies the

r

right to conclusively determine the question of "necessity." This p;oposal
will give the courts the right to determine "necessity" insofar as it
relates to when the property will be taken.

The proposal is somewhat inconsiséent with the basic decisicon of the
Commission on lmmediste possession. If the only issue to be decided is
value, no real purpose 1s served in preventing the plaintiff from taking
possession. If the statute makes it uncertain whether immediate possession
can be taken, the condemnee is again given the bargaining weapon of being
able to keep the condemner out of possession unless an excessive offer is
made. The problem of securing just compensation to the condemnee should
be attacked directly and should not be solved by giving a condemnee unfair
bargaining weaponsg. It is recommended, therefore, thet the supplementary
statute be amended to delete the reference to "necessity.”

Mr. Huxtable (Huxteble (111) 25-3%) and Mr. Tarr (Bar (3) 8-12) votn
object to the extension of the right of immediate possession to anyone who
can bring a condemnation action. They do not believe that this right should
be exercised by other than public or guasi-public agencies., The problem of
private eondemners using immediate possession as a tool of business rivalry
seems remcte. The safeguards provided in Section 1243.5 are adequate to

prevent anyone from taking immediaste possession who is not entitled to

condemn the property. It is unlikely that many persons other than public
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or gquasl-public entities will be able to establish their right to condemm.
Only two appellate cases have been discovered in Californias in which
unincorporated persons have used condemnation, Therefore, the staff does
not recommend that the Commission's proposed legislation be changed to
eliminate private condemners.

Public Works (at Supp {14)) points out an error. There is a gap
between the date the constitutional amendment will become effective and
the effective date of the supplementary legislation. As the authority
for immediate possession is being taken out of the Constitution, there
will be no authority for anyone to take immediate possession during this
period.

This defect may be cured by adding a new section numbered 1243.4 to
the prineipal proposed statute that will define the persone entitled to
take immediate possession in the same terms as the present Constitution.
The amendment of the Constitution, therefore, will not repeal the statutory
authorization. This suggestion will permit the amendment of Section 1243.5
as originally proposed to delete all reference to the Constitution. Then,
when the constitutional amendment is adopted, if the questicn of."Hecessity"
is omitted from the supplementary legislation it will be unnecessary to
further amend Sectiocn 1243.5. The only amendment to be proposed in the
supplementary legislation would be an amendment to Section 1243.4. This
suggestion has the further advantage of permitting the Legislature to
expand or contract the right of immediate possession withoutgpening up

the procedural section to amendment each time it desires to do s0.
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Becommendstion

The staff recommends that the following new section be added to the
rrincipal statute to be recopmended by the Commission:

1243.4. In any proceeding in eminent domain brought by the State,
or a county, or s munlecipal corporation, or metropolitan water district,
municipal utility district, municipal water district, drainasge, irrigation,
levee, reclamation or water comservabion distriet, or similar publie corpora-
tion, the plaintiff mey take Immediatepossession and use of any right of way
or lands to be used for reservoir purposes, required for e public use whether
the fee thereof or an easement therefor be sought, in the manner and subject
to the conditions prescribed by law.

The supplementery legislation, then, would consist only of a proposed
statute which would amend this section as follows:

1243.4, In any proceeding in eminent domsin [breught-by-the-Stakey-er
a-eeunt¥r-or-a-Eunieipal-eorporaticny-er-metrepokitan-wabor-disbricky
Qunieipal-atility-éistaiet,-munieigal-vater-distriety-draiaage,—irrigatieay
toveey-veelarabion-or-vaber-esnpervebion-distriety-cr-sinilar-pubiie
ee¥perasieon], the plaintiff may take immediste possession [amé-use] of
[emy-vighs-ef-way-or-lands-to-be-uned-fer-reserveir-purpesesy-requived-for
a-publis-use-whether~bhe-Lee-theresf-or-anensenent-thevefer-be-soughby the

property gocught to be condemhed in the mamner and subject to the conditions

prescribed by law.

Respectfully submitied,

Joseph B. Harvey
Aspistant Executive Secretary



9/20/60

An act to amend Sections 1243.5, 128, 1249, 1253, 1254, 12558 and 1255b of,

to _renumber and amend Sections 1254.5 and 1254.7 ef, and to add Sections

lEh;.hl 1249.1 and 1252.1 to, the Code of Civil Procedure, relating to

eminent domain.

+

The people of the State of Californias do ensct as follows:

SECTION l. Section 1243.4 is added to the Code of Civil Procedure, to

read:

1243.4. In eny proceeding in eminent domsin brought by the State, or =
county, or & punicipal corporation, or metropolitan weter district, municipal
utility district, muniecipal water district, drainage, irrigation, levee,
reclamation or water coneeyyetion district, or similar public corporationm,
the pleintiff mey take immediate possession and use of anmy right of way or
landa to be used for reservoir purposés, required for a public use whether
the fee therecof or an easement therefor be sought, in the manner and eubject

to the conditions prescribed by law,

SEC. 2. Section 1243.5 of the Code of Civil Procedure is amended to

read;

12k3.5. (fe3] (3} In any (ease] proceeding in eminent domain, if
[whieh] the [Skatey-e-countyy-a-munieipal-ecorporationy-a-publiic-corporationy
or-a-dighriet-salen~-inmedinie-pogsession-of-1ands-to-he-used-for-regervelyr

PUYPORESs-0Y-a-Pight-of WAy -pUrSusRt-to-Beebion-2i-of-Arkiele-T-of-she
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Somstitution-of-this-B4ate; ] plaintiff is authorized by lay to take lmmediate

possession of the property sought to be condemned, the plaintiff may, at any

time after the issuence of summons &nd prior to the entry of Judgment, apply

ex parte to the court for an order determining the probable just compensa-

tion which will be made for the taking of the property and any damage incident

thereto, After depositing the amount so determined in accordance with Section

lElL3.6, the plaintiff may at eny time prior 1o the entry of 4Mem:, apply

ex parte to the court for an order authorizing it to take immediate possesaion

of and to use the property sought to be condemmed.

(2) If the court determines that the plaintiff is entitled to take the

property by eminent domain and to take immediate possession thereof and if

the court determines that the pleintiff has deposited the amouni required

in subdivision {1) of this section, the court shall, by order, suthorize

the plaintiff to take immediate possession of and to use the property sought

to be condemned. The order suthorizing immediste possession shall:

gal Deseribe the Emgeri_;x and the estete or interest therein s_ogggt to

be condemned, which description may be made by reference to the complaint.

b} State the oseg of the condemnation and the gtatuto rovislons

authorizi.g the exercise of the povwer of eminent domain for such purposes.

(¢} If the plaintiff is a city, city and county, county, school disirict,

or irrigation, transit, rapid transit, public utility or wster district,

state whether or not the property sought to be condemned is situated within

the territorianl limits thereof.

(d) 8tate whether or not the property sought to be condemned is already

dedicated %o 8 public use, and if the property is so dedicated, the order

shall state in general terms the facts that cause it to appear that the use
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for vhich the property is sought to be condemned is & more neceseary public

use.

{3} [%he-BStatey-o¥-cuck-esuntyy-municipal-corporationy-publiec-corpora-
tiony-er-distriety-aa-the-sase-may-bey-shaddy] At least [three] 20 days

prior to the time possession is taken, the plaintiff shall {persenaliyl serve

a copy of the order on [ew-maii-se] the record owner or owners of the property

or any interest therein [y-if-kmewmy) and on the person or persons, if any,

in possession of the property [y-if-amyy-either-a-eepy-of-she-order-of-the

eourk-autkorising-sueh-pepseasion-ar-a-nokice-theresf]. Service of the order

shell be made by personel service unless the person on whom service is to be

made has previously appeared in the proceeding or has previously been served

with a copy of the summons and complaint in the manner prescribed by law, in
which case service of the order may be made by mail. If it appears by

affidavit to the satisfaction of the court that a person upon whom & copy of

the order suthorizing immediate possession [er-medtee] is [mailed-it]

required to be personally served under this section resides out of the State,
or has departed from the State or cennot after due diligence be found within

the State, the court may order thet in lieu of such personal service the

plaictiff send a copy of the order [shall-'he-senﬂ by registered or certified

mail [emdy-iF-sent-to-ihe-ewnersy-is-skali-be] addressed to [ehem] such

person at [sheir] his last known address. A single service upoa or mailing

to those at the same address shell be sufficient, {The-iatesé-secured-assesament
#a3l-in-the-county-where-the-propersy-is-iaented-may-be-used-te-nseeriain-the

mames-and-addresdes-of-ike-owners-of-the-propersy~] The court may, for good

cause shown by affidavit of the plaintiff, shorten the time herein specified

1;0 e pericd of not less than three days.
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{4) At any time after the court has mede an order guthorizing immediate

possession, the court may, upon motion of sny party to the eminent domain

proceedings, alter the amount that the plaintiff is required to depoeit

pursuant to such order if the court determines that the probable just compen~-

sation which will be made for the taking of the property and any damage

incident thereto is different from the amount set forth in such order.

(5) At sny time after the court has made an order suthorizing immediate

possession and before the vnlaintiff has taken possession yursuant o such

order, the court, upon motion of the owner of the property or an interest

therein or of an occupant of the property, may:

{a) Stay the order for good cause shown.

- {b) Vacate the order if the court determines that the plaintiff is not

entitled to take the property by eminent domain or that the plaintiff is

not entitled to take immediate possession of the property.

(6) An appesl may be teken from sn order granting or denying a motion

to vacate an order suthorizing immediate possession. The appeal does not
stay the order from wh;eh the appeal is taken or the order euthorizing

immediate possession; but the trial or appellate court may, in iis digeretion,
stay the order authorizing immediate possession pending review on appeal

or for such other period or periods as to it may sppesr appropriate.

(7) Pailure of a party to make s motion tc stay or vacate an order

authorizing immediate possession is not an sbandonment of any defense to the
action or proceeding.

(8) The amount required to be deposited by the plaintiff and the

amount of suc_h deposit withdrawn by the defendant may not be given in evidence
nor referred to in the trisi of the issue of compensation.
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(9) The plaintiff shall not be held to bave abandoned or weived the

right to appeal from the judgment by taking possession of the property

pursuant to this section.

SkEC. 3. Sectlion 1254.5 of the Code of Civil Procedure is renumbered

and gn~nded Lo read:

[12545-] 1243.6. When money is {[pe4d-imte-eours] required to dbe

deposited as provided by Section [1kof-Arsiele~I-of-the~Conabituiion]
1243.5, the court shall order the money to be deposited in the Stete Treasury,
unless the plaintiff requests the court to order deposit in the county
treasury, in which case the court’shall order deposit in tha.county treasury.
If money is deposited in the State Treasury pursuant to this section it
shall be. held, invested, gepnsited, and disbursed in the manner epecified
in Section 1254, and interest earned.or other increment derived from its
investment shall be.apportioned and disbursed in the manner specified in
that sectionm.

SEC. 4. Section 1254.7 of the Code of Civil Procedure is renumbered
and amended to read:

[3354eFe] 1243.7. (1) At any time after money has been deposited as

[seenriby-as] provided in Section [14-ef-Arbiele-I-o9f-the-Conssibusion]
‘_J._Em {for-theveondemmation-of-any-property-sx-interesi-in-properiyefor
state-kighwvay-purpeses], upon application, in the manner hereinafter provided,
of the party whose property or interest in property 1s being teken, the

court [may] shall order from the money deposited in conmnection with such
property or mg_r_tg interest an amount not exceeding 75 per cent of the
amount [erigimelly] deposited for [4he] his respective property or interest

-5=

U S,



)
()

to be paid to such party.

(2) If the amount sought to be withdrawn exceeds 75 per cent of the

amount deposited for the respective property or interest, the agplicant

ghall, before withdrawing sny amount in excess of such 73 per cent, file an

undertaking executed by two or more sufficient sureties approved by the

court to the effect that they are bound to the plaintiff in double the
the
amount of such excess for return/of eny amount withdrawn that exceeds the

amount to which the applicant is entitled as finally determined in the

condemnation proceeding, together with legal interest from the date of its

withdrawsl.

(3) (sueh] The application shall be made by affidavit wherein the
applicant shall set forth his interest in the property and reguest withdrawael
of & stated amount. The applicant shall serve a copy of the application
on the plaintiff and no withdrswal shall be made until at least [swentyf]

20 [3] days after such service of the application, or until the time for
all objections has expired, whichever is later.

{4) Within [eaid-éwensy-(20)-days] the 20-day period, the plaintiff

may object to such withdrewal by filing an objecticn [sheweef] thereto in
court on the grounds that other persons are known or believed to heve
interests in the property. In this event the plaintiff shall attempt to
perscnally serve on such other persons a notice %o such persons that they
mey sppear within [ses-f] 10 [J] days after such service and cbject to such
withdrawel, and that failure to sppear will result in the waiver of any
right to such amount withdrawn or further rights sgainst the plaintiff to
the extent of the sum withdrawn.

_(_5_) The pleintiff ghall state in its cbjection the names and lest
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known addresses of other persons known or believed to have an interest in
the property, whether or not it has been able to serve them with such
notice and the date of such service. If the plaintiff in its objection
reports to the court that it is unable to personelly serve persons Known
or believed to have interests in the property within [said-iweaty-¢] the
20 [H day period, said money shall not be withdrswn until the applicant
caueses such personal service to be made.

_(él If such persons 8o served appear and cbject to the withdrawal,
or if the pleintiff so requests, the court shall thereupon hold a heering
after notice thereof to all parties and shall determine the amocunts to be
withdrewn, if any, and by whom. [y-%e-a-iesal-ameunt-nes-exeeeding-75-
pereens-of-the-ameunis-depesiiedr] No persons so served shall have any

claim against the plaintiff for compensation for the value of the property

taken or severance damages thereto, or otherwise, to the extent of the amount

withdrawn by all parties; provided, the pleintiff shell remain liasble for
said compensation to persons having an interest of record who arg not so
served.

{7) If withdrawn, the receipt of any such money shall constitute a
walver by operation of law [ée] of all defenses in favor of the person
receiving such payment except with respect to the sscertaimment of the
value of the property or interest in the manner provided by law {y-amd
titie-to-she-properiy-or-inkeresi-ne-$o-which-noney-is-reeeived -pursunns
$e8-thic-geetion-ghnli-veagi-in-the-Siate-ns-of-the-time-of- sueh-payEeni ] .
Any amount so peid to any party shall be credited upon asny Judgment provid-
ing for payment [aEd-ghall-be-eonsidered-payment-upsn-ithe-judgneni-as-of
the-dase-the~-withdwvawal-is-nede~so-shat~no-intereai~shall-be-payabic-upon

the-aneunt-se-withdrawva-afsovr-the- daﬁe- of-ikg~wishdrawed].
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{8} Any smount withdrawn by any party in excess of the amount to
which he is entitled as finally determined in the condemnation proceeding

shall be returned to the party who deposited it together with legsl

interest thereon from the date of its withdrawal, andi the court in which

the condemnation proceeding is pending shall enter Judgment therefor

agalnst the defendant. If the defendent does not pay the judgment within

30 days after the judgment is entered, the court may, on motion, enter

Judgment against the sureties for such amount together with the interest

that mey be due thereon.

SEC. 5. Section 1248 of the Code of Civil Procedure is amended to
read:

1248, The court, jury, or referee must hear such legal testimony
as may be offered by any of the parties to the proceedings, and thereupon
must ascertain and assess:

1, The value of the - wperty sought o be condemned, and all improve-
ments thereon pertaining to the realty, and of each and every separate
estate or interest therein; if it consiste of different parcels, the value
of each parcel and each eatate or interest therein shall be separately
aggessed;

2. If the property sought toc be condemmed constitutes only & part of
& larger parcel, the damages which will accrue to the portion not socught
to be condemned, by reason of its severance from the portion scught to be
condemned, and the construction of the improvement in the menner proposed
by the plaintiff;

3. Separately, how much the portion not sought to be condemned,

and each estate or interest therein, will be benefited, if at all, by the

-




construction of the improvement proposed by the plaintiffs; and if the
benefit shall be equal to the damages assessed under subdivsion (2), the
owner of the parcel shall be sllowed no compensation except the value of
the portion taken; but if the benefit shall be less than the damages g0
assessed, the former shall be deducted from the latter, and the remainder
shall be the cnly damages allowed in addition to the value;

4, If the property sought to be condemned be water or the use of
water, belonging to riperian owners, or appurtenant to any lends, how much
the lands of the riparian owner, or the lands to which the property sought
to be conﬁ@mued.is appurtenant, will be benefited, if at ali, by a diversion
of water from its natural course, by the construction and meintenance, by
the person or corporation in whose favor the right of eminent domein is
exercised, of works for the distribution and convenient delivery of water
upon said lands; snd such benefit, if any, shall be deducted from any
damages awarded the owner of such property;

5. If the property scught to be condemned be for & railrcad, the cost
of good and sufficient fences, along the line of such rallroad, and the cost
of cattle-guards, where fences mey cross the line of such railroad; and such
court, Jjury or referee shell slsc determine the necessity for and designate
the number, place and manner of meking such farm or private crossings as
are reasonably necessary or proper toc connect the parcels of land severed
by the essement condemned, or for ingress to or egress from the lands
reanining after the taking of the pert thereof sought to be condemned,
and shall ascertain and assess the cost of the construction and meintenance
of such crossings;

6. If the removal, alteration or relocation of structures or improve-

ments 1s sought, the cost of such removal, alteration or relocation and the
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demages, if any, which will accrue by reamson thereof;

T. As far as practicaﬁle, compensation mist be assessed for each
source of damsges separately;

8. When the property sought to be tsken is encumbered by a mortgege
or other lien, and the indebtedness secured thereby is not due at the time
of the entry of the Judgment, the amount of such indebtedness may be, at
the option of the plaintiff, deducted from the Judgment, and the lien of
the mortgage or other lien shall be contimued until such indebtedness is

peid; except that if such lien is for ad valorem taxes upon the property,

the amount of such taxes for which, as between the plaintiff and the

defendant, the plaintiff is liable under Section 1252.1 may not be deducted

from the judgment.

SEC. 6. Section 1249 of the Code of Civil Procedure is amended to
read:

1245, Subject to Section 12i9.1, for the purpose of assessing

compensation and damages the right [theree£] thereto shall be deemed to
have accrued st the date of the issuance of summons arnd its asctual value
at that date shall be the measure of compensation for all property to be
actually taken, and the basis of dameges to property not actually taken
but injuriously affected, in all cases where such damesges are allowed as
provided in Section [eme-4heusand-iwe-hundred-forsy-eighs] 1248; provided,

that in any case in which the issue 1s not [4ried]brought to trial within

one year after the date of the commencement of the action, unleas the delay
is caused by the defendant, the compensation and damages shall he deemed to

have accrued at the date of the commencement of the triaml. [NHeshiag-im-ikis
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seetisn-eontained-shati-ba-esnetrued-or-held-to-affect-pending-litigation.,
3f-an-opder-be-node-totting-the-plaintiff-inte-pescessiony~as-previded-in
RecticR-one-thousard-twe-hurdred-fifty-foury-the-conpensation-and -danages
swarded-shali-dray-lawful-interest-Eren-the-dabe-of-sueh-ordery--Ne
improvemerso-put-upen-the-preoperty-subsequerb-to-the-dake-o2-the-servies
ef-susmons-chali-be-ineluded-in-the-assessment-of-cenponsabion-or-damages - |

Upon a new trial, the compensation and damages shall be deemed to have

accrued at the date used in the origipal trial; provided that In any case

in which the new trial is not brought to trial within eight months after

the date of the order granting the new trial or the filing of the remittitur,

unless the delay is caused by the defendants, the compensation and damages

ghall be deemed to have accrued st the date of the commencement of the new

trisl.

SEC. 7. Section 1249.1 is added to the Code of Civil Procedure, to

read:

1249.1. All improvements pertaining to the realty that are on the
property on the date of the service of summons and which sffect its value
shall he considered in the assessment of compersation, damages and special
benefite unless they are removed or destroyed either before the title to
the property or the possession thereof is taken by the plaintiff, whichever
is earlier. Ro improvements pub upon the property subsequent to the date

of the service of summons shall be included in the assessment of compensation

or dameges.




SEC. B. BSection 1252.1 is added to the Code of Civil Procedure , to

read:

1252.1, (1) As between the plaintiff and defendant, the plaintiff is
liable for the payment of any ad valorem taxes upon the property sought to
e condemned that are allocable to that part of the fiscal yesr that begins
on the date that the title to the property vests in the plaintiff or the
plaintiff takes possession of the property, whichever is earlier.

(2) If the defendant pays any taxes for which, as between the pleintiff
and defendant, the plaintiff is liable under subdivision (1) of this section,
the plaintliff shall pay to the defendant a sum egqual to the amount of such
taxes for which the pleintiff is liazble.

(3) If the title to the property vests in the plaintiff or if the
plaintiff takes possession of the property prior to Judgment, the amount
the defendant is entitled to be paid under subdivision {2) of this section
shall be claimed at the time and in the manner provided for claiming costs.
If title to the property does not vest in the plaintiff and if the plaintiff
does not take possession thereof prior to judgment, the amount the defendant
is entitled to be paid under subdivision {2) of this section shell be claimed
within 30 days after the title vests in the plaintiff or within 3C days after
payment of such taxes, whichever is later, and shall be claimed in the

manner provided for claiming costs.

SEC. 9. Section 1293 of the Code of Civil Procedure is amended to read:

1253. (1) When peyments have been made and the bond given, if the

plaintiff elects to give one, as required by [bthe-last-twe] Sections 1251
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and 1252, the court [mmss] shall make a final order of condemnation, which

{mues] shall describe the property condemned, the estate or interest acquired
therein and the purposes of such condemnation. A certified copy of the

order [must] shell thereupon be filed in the office of the recorder of the

county in which the property is located. [y-amd-shereupon]

(2) The title to the property described [4kerein] in the final order

of condempation [shaii] vests in the pleintiff for the purposes described

therein [speeified] upon the date that a certified copy of the final order

of condemnation is filed in the office of the recorder of the county.
SEC. 10. Section 1254 of the Code of Civil Procedure 1s smended to
read:

i2sh. (1) Im case in which the plaintiff is not in possession of

the property sought to be condemned, the plaintiff may, at eny time after

trial and judgment entered or pending an appeal from the judgment [4e-the

Cuprene~Courty-vwhenever-the-plaintiff-chall-have-paid] and after payment

into court [y] for the defendant [¢] the full amount of the judgment {y]

and such further sum as may be reguired by the court as s fund to pay any
further demages and costs that may be recovered in said proceeding, [as
wedl-gs-ald-dameges-that-nay-be-gustained- by-the-deferdanty-+fy-fay-any-enuse

she-propertsy-shull-nes-be-finelly-iaken-for-publiie-usey ) apply ex parte for

an order suthorizing it to take possession of and to use the propertiy sought

to be condemned.

(2) If in the judgment the court determined that the plaintiff is

entitied to ecquire the property by eminent domsin, and if the court determines

that the plaintiff bas made the deposit as required in subdivision (1)
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of this section, the {superser] court [ia-whiek-ihe-preececding-wus-tried

RAY¥y-HpeR-Betice-of-no%-tess-than-tea-daye] shall, by order, authorize the

plaintiff [y-if-aiready-in-possessiony-so-eonsinge-thereiny-and-if-nosy
then] to take possesslon of and use the property during the pendency of and
until the finel conclusion of the litigation, and [mey] shell, if necessary,
stay all actions and proceedings egainst the pleintiff on account thereof.

{(3) At lemst 10 days prior to the time possession is taken, the

plaintiff shall eerve upon the defendants or their sttorneys, either

personally or by mail, s copy of the order of the court authorizing it to

take possession of the property. A-single service upon or meiling to those

&t the game address ie sufficient.

(4) At any time after the court has made en order authorizing the

plaintiff to take possession pursusnt to this section, the court may, upon

totion of any party to the eminent domain proceedings, alter the amount

that the plaintiff ig required to deposit pursuant to such order.

{5) The pleintiff shsll not be held to have abendoned or waived the

right to sppeal from the judement by depositing the emount of the judgment

apd such further sum as may be reguired by the court and teking possession

of the property pursusnt to this section.

{6} The defendant, who is entitled to the money paid into court for
him upon ary judgment, shall be entitled to demand and receive the _[sa.me]

full emount of the Judgment at any time thereafter upon obtaining an order

therefor from the court. [It-shaii-be-the-duky-ef] The court, or a judge
thereof, upon applicetion [beimg-made] by such defendant, [%e] shall order
and direct that the money eso paid intoc court for him be delivered to him

upon his filing s satisfaction of the judgment, or upon his filing a receipt
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therefor, and an ebandonment of all defenses to the action or proceeding,
except as to the amount of damsges that he mey be entitled to in the event
that a new trisl [skaii-be] is grented. A payment to the defendant, as
aforesaid, shell be held to be an abandomment by such defendant of all
defenses interposed by him, excepting his cleim for greater compensation.
[¥a-aseertaining-ihe-amount-so-be-paid-inse- eqursy-the-eours-shali-sake
eere-that-the-same-be-guffieient-and-adequater ]

(7) Any smount withdrawvn by eny party in excess of the amount o which

he is entitled as finslly determined in the condemnation proceeding shall

be returned to the party who deposited it together with legal interest from

the date of its withdrawal, and the court in which the condempation proceeds

ing is pemiingjhall enter judgment therefor against such party.

{8) The payment of the money into court, es hereinbefore provided
for, shaell not discharge the plaintiff from liability to keep the said
fupd full and without diminution; but such money shall be and remain, as
to all accidents, defaleations, or other contingencies (as between the
parties to the proceedings), at the risk of the plaintiff, and shall
80 remain until the amount of the compensation or dameges is finally
settled by judicial determination, apd until the court awercs the money,
or such part thereof as shall be determined upon, to the defendant, asnd
until he is autboriged or required by rule of court to take it. If, for
any reason, the money shall at any time be lost, or otherwise abstrected
or withdrawn, through noc fault of the defendant, the court shall reguire
the plaintiff to meke and keep the sum good at all times until the
litigation is finally brought to an end, and until paid over or made

payable to the defendant by order of court, as above provided. The court
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shall order the money to be deposited in the State Treasury, unless the
piaintiff requests the court to order deposit in the county treasury, in
which case the court shall order deposit in the county treasury. If the
court orders deposit in the State Treasury, it shall be the duty of the
State Treasurer to receive all such moneys, duly receipt for, and to
safely keep the same in the Condemnation Deposits Fund, which fund is
hereby created in the State Treasury ezd for such duty he shall be liable
to the plaintiff upon his official bond. Money in the Condemneticn Deposits
Fund may be invested and reinvested in any securities described in Sections
16430, 16431 ard 16432, Government Code, or deposited in banks as provided
in Chapter 4 of Part 2 of Division & of Title 2, Government Code. ‘The
Pooled Money Investment Board shall designate at least once a month the
amount of money available in the fund for investment in securities or
deposit in bank accounts, and the type of investment or deposit and
ghall soc arrange the investment or deposit program that funds will be
availabdle for the immediste payment of any court order or decree.
Immediately after such designation the Treasurer shall invest or make
deposite in bank accounts in accordance with the designations.

121 For the purposes of thils section, a written determination
signed by a majority of the members of the Pooled Money Investment Board
shall be deemed to be the determination of the board. Members may
suthorize deputies to act for them for the purpose of making determinations
under this section.

{10) 1Interest earned and other increment derived from investments
or deposits made pursuvent to this section, after deposit of money in

the State Treasury, shaell be deposited in the Corndemnation Deposits Fund.
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After first deducting therefrom expenses incurred by the Treasurer in
taking and meking delivery of bonds or other securities under this section,
the State Controller shall epportion as of June 30th and December 3lst of
each year the remasinder of such interest earned or increment derived and
deposited in the fund during the six calendar months ending with such
dates. There shall be apportioned and peid to each plaintiff having s
deposit in the fund during the six-month period for which en apportionment
is made, an amount directly proportiocnate to the total depesits in the
fund and the length of time such deposits remained therein. The State
Treasurer shall psy out the money deposited by a plaintiff in such manner
and &t such times as the court or a judge thereof may, by order or decree,
direct.

{11) 1In 81l ceses where a new trial has been granted upon the
application of the defendant, and he has failed upon such trial to cbtain
greater compensation than was allowed him ypon the first trial, the costs

of such new trisl shell be taxed against him.
SEC. 11. Section 1255a of the Code of Civil Procedure is amended
to read:

1255a. (1) Unless the plaintiff has taken possession of the propert

sought to be condemmed, the plaintiff may abandon the proceedings at any

time after the filing of the complaint and before tl}e expirstion of thirty
days after final judgment, by serving on defendents and filing in court =
written notice of such abandonment; and failure to comply with Section 1251
of this code shall constitute an implied abandonment of the proceedings.

(2) If the plaintiff has taken possession of the property sought to
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be condemned, the plaintiff may not abendon the proceedings except with

the consent of all parties to the proceeding whose interests would be

affected by such abandonment; but the court may, upon motion and for

gocd cause, permit the plaintiff to abandon the proceedings without such

consent.

(3) Upon such abandonment, express or implied, on motion of any
party, & judgmen; shall be entered dismissing the proceeding and ewarding
the defendants their costs asnd disbursements, which shall include all
necessary expenses incurred in prepering for trial and reasonsble attorney
fees. These costs and disbursements, including expenses and attorney
fees, may be claimed in and by & cost bill, to be prepared, served, filed
and texed as in civil actions; provided, however, that upon judgment of
dismissal on motion of plaintiff, defendants, end each of them, may file
a cost bill within [shirsy-£] 30 [J]ldays after notice of entry of such
Judgment; that said costs and disbursements shall not include expenses
incurred in preparing for trial where the [said] action is dismiesed forty

days or more prior to the time set for the pre-trial [e£] conference in

the {sa#d] action or, if no pre-trial conference is set, the time set for

the trial of the action.

SEC. 12. Section 1255b of the Code of Civil Procedure is amended

to read:

1255b. [If-@hg-giaiaﬁiﬁg-inpa-eanﬂemsa%ian—paeeeediag—sb%aias-aa
srdezr-fran-ihe-esurt-for-possession- of-ihe-propersy-sought-46-be-condemued
priez-ie-the-irial-ef-the-netiony-then] (1) The compensation and damages

awarded in a condemnstion proceeding shall draw [1awfuz] legel interest
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from the [effeesive-dute-ef-said-evder-] earliest of the following dates:

() The date of the entry of judgment.

(b) The date that the possession of the property sought to be

condemned is taken or the damage thereto ceeours.

(2) The compensation and damages awarded in a condemnation proceeding

shall cease to draw interest on the earliest of the following dates:

(a) As to any amount deposited pursuent to Section 1243.5, the date

that such amount is withdrawn by the person entitled thereto.

(b) As to any amount deposited pursuant to Section 1254, the date of

such deposit.

(¢) As to any amount peid to the person entitled thereto, the date

of such payment.

SEC. 13. (1) Except as provided in subdivision (2} of this section,
this act applies to all actions or proceedinge in eminent domain pending
in the courts at the time this act takes effect in which no order
suthorizing the plaintiff to take possession of the property sought to
be condemned prior to the final order of condemmation has been made prior
to the effective date of this act.

(2) Sections 6 and 7 of this act do not apply to any action or

proceeding pending in the courts at the time this act takes effect.
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Revised 6/23/60
(36) 6/10/60

I1

A resclution to propose to the people of the State of California an amendment

to the Constitution of the State by amending Section 1l of Article I

thereof relating to eminent domain.

Resolved by the Senate, the Assembly concurring, That the Legislature

of the State of California at its 1961 Regular Session commencing on the
2nd dey of Januery, 1961, two-thirds of the members elected to each of the
two houses of the legislature voting therefor, hereby proposes to the people
of the State of California that the Constitution of the State be amended by

smending Section 1k of Article I thereof, to read:

SEC. 14, Private property shall not be taken or demesged for public
use without just compensation having first been made to, or paid into court
for, the owner., [y-and-ns-right-ef-way-er-iands-te-be-used-Fer-reserveis
purposes-ghali-be-apprepristed-is-the~usa~-of~any-ecrperabiony-oxeeph-a
Hunieipal - ecrporation- oF -a-a0unty-or-the~State-or-metrepolitan-vaber-distviety
swadeipal-wbility-distriedy-nunieipad-wvater-distriety-drainagey-trrigaiiony
deveey-peonlapnbicn-or-water-ecnservabticn-districby-or-pinliar-publiie
eerperatisn-uhtil-Sull-ecnpensation-therefor-bo-first-nade-in-Money-oF
aseerinined-and-paid-inte-courtfor-the-ownery-avrespective~-of -any-benefits
£rem-any-inprevenent-praposed-by-sueh-eorperabicny-whieh ] Except as

provided in Section 23a of Article XII of this Constitution, such

Just compensation shall be ascerteined by a jury, unless a jury be walved,

as in other civil ceses in a cowrt of record, as shall be prescribed by law,
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C

[$-providedy-shat ] However, the Legislature may, by statute, authorize the
plaintiff in {amy] a proceeding in eminent domain ([breught-by-the-Skatey
s¥-a-ecouniyy~-o¥-a~-Einieipal-eorporationy -or-metroperitan-vater~distriety
wenieipal-ubility-distriety-munieipal-water~districty-dralnagey-ierigatieny
teveey-reclamation-e¥-water-esnservabion-digtriety-or-sinilar-publiie-ecorperationy
the-efovegaid-Siate-or-munieipatity-ov-eounty-ap-publia-ecrporation-or-distries
afovesaid-may] o take immediate possession of and [use-ef-any-right-of-way
ep-lands-to-be-uged-for-Fegerveir-purperesy -required-for-a-public-use] title

to the property sought to be condemned, whether the fee thereof or [an] a lesser

estate, interest or easement [thewefew] be sought, [wpem-firsi-ecsmmeneing-eminens

demain-preceedings-aceerding-te-lav-in.a-ecurb-of-ecmpetent-jurisdietion-and

thereupen-giving-sueh-seaurity-in-the-vay~of-neney-depesited-aa-the-eovwt-in
C whieh-suek-procesdings-are-~pending-nay-diveety-and-in-puek-ameunts-as-the

esurt-May-deternine~to-be-rensonably-adequata-to-secure-te-the-ewner-of-the

proparty-sought-to-be-taken-immedinte~-payment-of] after first giving such

notice as may be required by lsw and depositing such amount of money as the

court determines to be the probable just compensation to be made for [sueh]

the talking and any damage incident thereto, including damsges sustained by
reason of an adjudication that there is no necessity for teking the property
{y-as-sesn-ac-the-sane-ean-be-aseersainad-asseording-so-2aw]. The court may,
upon motion of any party to [sa#d] the eminent domein proceedings, after such
notice to the other parties as [$he-esurs] may be prescribed by laew, alier the

amount [ef-pueh-seeuriby-sa] required to be deposited in such proceedings.

The money deposited shall be paid proaptly to the perscn entiticd thereto in

pecordance with such procedurc as the Iegisletiwe uoy by stetute prescribe,




The Legislature may by statute prescribe the manner in which, the time

at which, the purposes for which, and the perscns or entities by which,

immediate possessicon of property sought to be condemned may be taken.

The taking of private property for a railroad run by steam or electric
power for logging or lumbering purposes shall be deemed a taking for a
public use, and any person, firm, company or corporation taking private
property under the law of eminent domain for such purposes shell there-

uwpon and thereby become a ccmmon carrier,
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(36) 9/20/60

An act to amend Section 1243.4 of the Code of Civil Procedure as proposed

to be added by Senste Bill No. relating to eminent domsin.

The people of the State of California do enact as follows:

SECTION 1. Section 1243.4 of the Code of Civil Procedure as proposed
by Senate Bill No. is amended to read:

1243.4. In any proceeding in eminent domain [breughé-by-ihe-Stetes
e¥-g-2BuAtYy~or-a-mMani eipal-corporationsy-er-peiropoliitan-vater-distriety
Eunteipat-utidisy-distriety-munteipai-wvaser-districi;-drainnges~irrigations
deveey-reelonnbion~or-water-conservaiion-diatriaty-or-simtiar-pabiie
eerperation], the plaintiff may take immediate possession [amd-use] of
{eBy-righi-of-way-er-lande-to-be-used-for-reserveir-purposes; -required
far-p-publie-use~-vhether-the-fee-thereof-or-an-easepent-therefor-be

eoughs; ] the property sought to be condemned in the manner and subject

to the conditions prescribed by law.

SEC. 2. This act shall become effective only if Senate Constitutional
Amendment No. is approved by the vote of the people at the next general

election, and in such case, this act shall become effective on January 1,

1963.
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