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Memorandum No. 76 {1960)

Subject: Study Fo. 35(L) - Condemnation (Moving Expenses and
Incidental Business Losses)

REIMBURSEMERT FOR MOVING EXPENSES
GENERAL COMMENT

The Commission's recommendation has stirred a considerable amount of
interest. Attorneys for condemners disagree on the basic policy decieion
to compensate condemnees for moving expenses. Condemnees' attorneys are
generally in favor of such compensation.

The State Bar indicates that our proposal may be discriminatory in
favor of those who have incurred indebtedness over those who have not
but have suffered loss notwithstanding. (Bar {2) 25-2G.) The State Bar
also suggests that temporary takings in the state courts are infrequent and
of a minor nature. (Bar (2) 29-31.) The conclusion is not expressed but
it may be inferred that it is thought that no legislaetion is necessary in
regard to temporary takings.

Public Works is opposed to compensation for moving expenses generally.
(Pv (39) 17 - (41) 46). The Los Angeles County Counsel's Office also
expresses opposition to this proposal. (IA (52) 42-54). Both agencies
argue that moving expenses are reflected in market value, especially
vhen residentlal property is involved. Both agencies make the further

point that a condernee deoes not have to pay many expenses of sale that
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are paid by an ordinery seller of real property. Public Works argues that
the proposal will make administrative review and supervision of the amounts
to be offered for property acquisition much more difficult. Public
agencies will be unsble to budget accurately for their acquisitions. Los
Angeles believes that if an indemnity theory of compensation is to be
followed, and compensation for moving costs is an aspect of indemnificetion,
then the government should be able to offset benefits against the total
award to be paid instead of ageinst severance damages only.

So far as the sdministrative difficulty and expense srgument is con-
cerned, 1t may be argued the govermment should properly bear any administra-
tive costs necegsary to trest ite citizens fairly. Moreover, it is not
unlikely that me public agencies gain experience with moving expenses,
they will be able to estimate quite accurately as to the amount to be
budgeted for that purpose. Hence, the basic question is whether it is
falr to provide compensation for moving expenses.

The argument that moving expenses are presently included in market
value beceuse all sellers must take moving expenses into consideration in
fixing thelr selling prices is not sustained by the facts so far as they
are known, In the Palc Alto Times for July 30, 1960, there appeared an
articie on families moving into and out of the Bay Area. The article
states, upon the basis of a survey of the records of local moving van
compeanies:

Hot cne family in five pays its cwn freight to get here if

it uses a moving van service. Private companies pick up the tad

for about three of every five moves (the proportion has been rising

steadily for several years). The remaining one move in five is at

govermment expenege = for transfers of military and civilian employees.

The article also indicated that families are less willing to pey their own
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way to leave the Bay Ares than they are to come into the Bey Area. Hence,
the proportion of employer-paid moves for families leaving is even higher.

The article indicates that the situation seems to be the pame across
the country:

A headquarters spokesman for Allied Van ILines, which has 800
agents scross the country, reports that "For the past several years,
Allied has maintained the ratio of 25 per cent military buainess to
75 per cent civilian business. Of the civilian business, about S0
per cent of the moves have been paid for by corporations."”

This leaves, then, only seven or eight per cent of Allied's
moves 1o be pald for by private individuals.

An official of Nationel Van Lines (500 offices in the U.S,)
says of its moves last year, "Approximately 40 per cent of all moves
into California were made st government expense. An additional
25 per cent were paid by corporations. The belance of 35 per cent
went forward C.0.D., but this is not truly indicative, for many of
these individuals were reimbursed by their companies or by the
government,"

Although a condemnee does not have to bear some expenses thet &
gseller must bear, such as & broker's commission, & condemnee has legal
fees and expenses vhich may exceed the expenses of an ordinary sale. In &t
least one case, State of Californis v. Westover Company, 140 Cal. App.2nd

iy (1954), it wes held that an attorney was entitled to a fee amounting
to approximately 10 per cent of the entire awsrd. This is far in excese of
the ususl broker's commission.

From the foregeoing it dees not appear that & condemnee is in a more
favorable position from an expense stendpoint than is an ordinary seller
of property. Moreover, it appears that in the great majority of residential
sales the seller does not have to consider his moving expenses in his
sales price. Therefore, providing moving expenses in condemmstion actions
appears to be warranted, and most of the authors of the letters coming to
the Conmisslon agree.

The Marin County Counsel stafes that he is in full accord with the

-3



Commiseion’s recemmendation., (Marin (71) oh-k4.) He suggests, however,
that the court should be required to instruct the jury in the principal
case that 1t shall not teke into considerstion the guestion of reimbursement
for moving expenses. The Inglewood City Attorney mekes the same suggestion.
{Inglewood (T4) 32-41.) The City Attorney of San Francisco slsc agrees
that there ghould be cowpensation for moving expenses. (S.F. (84) 29-k3.}
Judge Lawrence (Lawrence {88) 24-25) and Robert McNamee {at (91) 49-51),
both of wham ere or were condemners' attorneys also agree that moving
expenses should be paid for by +he cocndemner. HNaturally there has been
ne objection from the condemnees' attorneys to this propossl. However,
Richard L. Huxtable believes that there should be compensation for at least
cne form of incidentsl business loss 1n addition to moving expenses.
{Huxteble (108} 36-51.)

In view of these considerations, there appesrs to be no compelling
reason to alter the Commissicn's basic recommendation that reimbursement

be given for moving expenses in condemnation cases,

SUGGESTED AMENDMENTS

SECTION 1270.

1270. As used in this title:

(1) "Acquirer" means a person who acquires real property or
any interest thereir for public use.

(2) "Acquisition" means the acguiring of real property or an
interest therein for public use elther by the consent of the cwner
or by eminent domain.

(3) "Person" includes a natural person, corporation, mssociation,
Joint venture, recelver, trustee, executor, adminls*rator, guardisn,
fiduciary or other representative of any kind, the State, or a city,
county, city and county, district or any department, agency or
instrumentality of the State or of any govermmental subdivision in
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the Btate.

(k) "Public use" means a use for which property may be taken by
eminent domain.

(5) "Relocating” includes unlosding, unpacking, reassembling,
installing and all cther acts incidental to the placement of personal
Property upcon a new location and meking it ready for use.

(6) "Removing" includes dismantling, packing, wrapping, loading
and all other acts incidental to the removal of personal property
from its location.

Subdivision (3)

The Attorney General (at (23) 27) recommends the deletion of the word
“State." He is afraid that the use of the term will give rise to the
argument that State property is subject to condemmstion. However, it is
necessary to include the State in this definition of "person" for subdivision
{1) defines an "acquirer" as & "person" who acquires real property for
public use. Therefore, the State must be included in the definition of
"person” if it is to be liable for moving expenses. Nothing in the statute
grants anyone the right to condemm or subjects anyone to condemnation.
Therefore, it i1s recommended that the subdivision be left unchenged.

Subdivision (5)

The Attorney General (at {23) 33-39) and Public Worke (at (k2) 21-32)
both belleve that the definition of "relocating” is too broad. They fear
that the worde "all other acts incidental to the placement of personal
property upont a new location and making it ready for use" may be construed
to include the expense of seeking a new location, preparing that location to
receive the property, rencovating and remcdeling existing building, etc. The
Attorney General belleves that under this definition the condemmer might be
required to pay more for moving the condemnee than it must pay for the
property acquired. Public Works suggests that the definition be revised to

clearly limit relmbursement tc the actual packing, transporting and unpacking
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of the personal property involved.

The cobjections made are reasonable. It is impossible to predict what
a court might deem to be included within "all other acts incidental to the
Placement of personal property upon a new location and making it ready for
use.” However, Public Works' suggested alternative seems a little too
narrovw. A more reasonable provision would be to provide reimbursement for

dismantling, packing, loading, transporting, unloading, unpacking and

reassenbling.

Recommendation

It is recommended that subdivisions (5) and (6) be deleted and that a
new subdivision (5) be substituted to reed:
{5} "Moving" means dismantling, packing, loading, transporting, unload-

ing, unpacking end reasgembling perscnal property.

SECTION 1270.1

1270.1. Subject to Section 1270.3, a person lawfully occcupying
real property when such property or any interest therein is acquired
for public use is entitled to reimbursement from the acquirer for his
actual and ressoneble costs necessarily incurred as a result of +the
acquisition in:

(1) Removing his personal property from the real property acquired
or from the larger parcel from which the part acguired is severed.

(2) Temporarily storing such personsl property until the real
property at which the personal property is to be relocated for use is
avallable for cecupancy by such person.

{3) Transporting such personal property.

(4} Relocating such personal property at the location to which
it is transported.

1. Compensation to All Occupants

Both the Attorney Genersl (at (23) k1 - (2k) 12) and Public Works
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(at (42) 48 - (43) 36) object to the proposal to compensate all occupants
of property for moving expenses. They point cut that it is the practice
of the State not to name as defendants tenants at will or lessees whose
interests are sbout to expire. The State tskes the lessors' interests
subject to such leases and permits them to expire. The proposed statute
discriminates agsinst the State and cther condemners, for the statute
requires them -- and no other landlords -- to pay the moving expenses of
their tenants when the leases explire, The Attorney General and Public
Works see no reason why the State should not be permitied tc etep into the
shoes of the landlord and be entitled to the same rights.

The Attorney General and FPublic Works alsoc point out that the proposed
statute will create a considerable administrative problem in dealing with
all of the tenents of an apartment house or hotel. Tt will be difficult
to deal with all of the various ienants, and it will be difficult, too, to
properly supervise the amount of compensation to be given each one.

Accordingly, Public Works récommends that compensation for moving
expenses be given only tc a person forced to move by condemnation before his
tenancy ls legally terminated.

The staff believes that the objection of Public Works is reasonable.
A tenant who has come t0 the end of his term is not forced to move by the
condemnation but by the terms of his ovm agreement. Therefore, he should
have no claim for moving costs against the State or other putlic =ntity
merely because he has & public instead of a private landiord.

The Commission wae originally concerned about certain licensees or
tenants at will who have made substantial investments in ilmprovements to

property owned by encther. It seems likely that most of these individuals
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are éither oh United States govermment land, or land belongling to the State
or other public land. It secems unlikely that a person would make &
substantial investment on privately owned land uniess the owner is legally
bound to let him remsin there. Furthermore, Federal lands sre not subject
to condemnation. If lands belonging %o a State or local governmental
body are acguired, it is not unlikely that the owner of the lends will
require the tenant to quit the premises prior to the acgquisition. Hence, the
propesal to compensate all occupante probably will not afford any relief to
licensees or tenanis at will on these lands.

The harassment that msy be caused a condemmer can be great. As
tenents at will are required to be compensated, the condemner will be
required to find and commence actions against every tenant of each apartment
house, hotel, motel or similar establishment who happens to be in the
building when it is taken by eminent domain., Certainly, most of these will
be entitled to virtually no moving expense reimbursement; but the penalty
for falling to file ean actlon esgainst one who does seek to recover the
cost of moving a few personal belongings is the attorney's fees,

To eliminate these problems, it 1s recommended that Public Works®
suggestion be approved and that compensation be given only to persons whose

interest in the condemned property is taken.

2. Assignment of Clalms

Both the Attorney General {at (24} 1k - 20) and Public Works (at
(43) 37 - 48) point out that many leases contain a provision assigning
to the lesscr any right to compensatlon or dameges to which the lessee

may become entitled as a result of the condemnstion of the property. A
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provielon of this eort might poesibly result in an asssignment of the
leesee's right to be reimbursed for moving costs. Thus, although the
lessee would incur the expense, the lessor wonld get the money.

To preclude this poseibility, it is recommended that a provision be
added to the statute preventing the assigament of the right of reimburse-

ment prior to the time the costis are incurred.

3. Temporary storgge

Several objections were maede to the proposal to reimburse for
temporarily storing personal property until the new site is available for
occupancy. The Attorney Genersl {at (24) 22 - 30) complains of the vague-
negs of the term "temporarily." He points out that in some cases several
months might elapse before the new property is available for occupancy.
Newport Beach suggests that there be a specifiea limit %o the temporary
storage. (Nprt Beh {80) 41 - 50.) Judge Lawrence points out the 4iffi.
culties in determining when a relocation site 1s "available." {Lawrence
{88) 36 - 40.) BHe points out, too, that the delays may be within the
condemnee’s control -~ such gs intentional selectiecn nf property not
immedietely available. Mountain View thinks the provision is unnecessary.
(Mtn W (78) 10 - 20,) If immediate possession is not taken, the condemnee
will have ample notice of the fact that he must move. If tre Commission's
immediate possession recommendation iz enacted, the cordeamee will be given
at least 20 days' notice that he must move, and he may obtain s further
delay to prevent "unnecessery hardship." Therefore, the conderne= should
have ample time to locate property to replace that taken so that temporary

storage will be unnecessary. Mountein View argues that this provision will
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open the doar to "splte" expenses and will give condemnees an unfair
bergaining weapen -~ the threat of incurring such expenses.
In view of these crmments, it is recommended that the prevision fer

temparary storasge be deleted.

4, Removal by Condemner

Two writers (Mtn Vw (78) 22 - 30; McNamee {91) 53 - 56} suggest that
the condemner be euthorized to move the personal property itself. This
would ensble the condemner to call for hids and thus secure a lewer cest
feor the public and would probably circumvent some featherbedding.

It is recommended that this suggestisn be approved.

Recnnuwndatién

In view of the frregoing comments, it is recommended that Sectien

1270.1 be smended to read:

1270.1. Subject to Sectien 1270.3, a person [dswduliy-eeeupying]
whose resl property [whem-suek-weel-pweperty] or [amy] interest therein is
acquired for public use is entitled to reimbursement from the ascguirer fmr

his actual, but not exceeding the [emd] reascnable, costs necessarily

incurred as a result of the acquisition in {+]
[£29-Remeving]
moving his persomal property from the real property acquired or from the

larger parcel from which the part acquired is severed.
[£R)--Temporariiy-atoring-auek-personai-properiy-until-she-real-propersy
ad%-kick-the-personsl-preperiy-is-to-be-veioeabed-for-use-is-avaiiabie-for

sacupancy-hy-suek-pevdeny }
{Es;--?gunﬂpeytiag*anehrperﬁonli-prspe!tﬁb]
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[£k4-=Reioeating- such-perssnai-property-ni-the-iocation-te-whieh-1¢
is-trenspersedr ]

The following provisions should also be added to the statute:

(1) The right of eny person to reimbursement for costs under Section
1270.1 or 1270.2 is not mssignable to any other person prior to the time
such costs are lncurred.

(2) 1In lieu of reimbursing a person under Secticn 1270.1, the
acqguirer may provide for the moving of the personsl property at its own
expense. In lieu of reimbursing a perscn under Section 1270.2, the acquirer

mey provide for the moving and storage of the personal property at its own

expense.

SECTION 1270.2

1270.2. (1) A person is entitled to reimbursement
under this section only if:

{a) ®e is lawfully occupying real property when such
property or any Interest therein is acquired for public use
for a term only; and

{b) He has, st the time of the acquisition, the right to
the possession of the real property immediately after the temm
acquired for public use.

{2) subject to Section 1270.3, a person described in sub-
division {1) of this section is entitled to reimbursement from
the acquirer as provided in Section 1270.1, gnd, in addition,
ig entitled to reimbursement from the acquirer for his actual
and reasongble costs necessarily incurred as & result of the
acquisition in:

(a) Storing the perscnal property that was removed from
the real property acquired or from the larger parcel from which
the part acquired was severed during the time the real ppoperty
is occupied by the acquirer.

(b} Removing such personal property from storage after the
expiration of the term for which the real properiy was acquired
for public use.

(¢} Transporting such personal property to and relocating
such personal property upon the real property after the expira-
tion of the termy for which the real property was scquired for
public use,
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The City Attorney of Newport Beach suggests thet the length of time
which goods may be stored at public expense under either 1270.1 or 1270.2
be limited. He suggests a limit in terms of & percentage of the value of
the goods or a epecific time limit. (Npt Beh (80) 41 - {81) 10.) Judge
lawrence doesn't belleve & condemnee should be permitted to store machinery
that will be obsolete wher it is moved back to the property. (Lawrence (88)
h2-45.)

This problem will rarely arise. A limitation on the amount of reimburse-
ment will probably solve the difficulties that do come up. Such a limita-
tion should be provided in Sectlon 1270.3.

If "moving" is defined as suggested under Section 1270, subdivision
(2)(b) of this section should be deleted and subdivision (2){c) amended

to resd:

[¢e3] (b} [Twamspersing] Moving such personal property to [amd
reloeaking-such-personal-prepersy-upen] the real property acquired after
the expiraticn of the term for which the real property was acguired for

public use.

SECTION 1270.3

1270.3. (1) Subject to subdivision {2) of this section,
& person is entitled to reimbursement under subdivision (3) of
Section 1270.1 for transporting his personal property a distance
of not more than 25 miles by the most direct practical route and
is entitled to reimbursement under subdivision (2){c) of Section
1270.2 for trensporting his personal property e distance of not
more than 25 miles by the most direct practiecal route.

(2) The limitation contained in this section does not

limit the smount the acquirer may agree to pay & person entitled
to reimbursement under Section 1270.1 or Section 1270.2.
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l. Limitation on Amount of Reimbursemesnt

Public Works (PW (L&) & - 30) end Richard Huxtable {at {108} 28-34)
both suggeat that the gllowaence of moving expenses be limited to the value
of the goods. Public Works believes that the limitation should apply both
to Judicial proceedings and to negotiated settlements. Public Works
suggests that such a limitation is neceesary to prevent the moving of
Junk st public expense. The City Attorney of Inglewood believes that
the limitation should not be the value of the goods but should be a per-
centage of the value of the goods. {Inglewood (74) &-13.) Inglewood
suggests a dollar limitation as an alternative. Public Works also suggests
a dollar limitation instead of & mileage limitation {PW (kL) 20-30), but
it did not ineclude such a limitation in itpg atatute. The City Attorney
of Sen Francisco also suggeste thet there be & limitation of some sort
which should be applicable to negotiated settlements as well as to
Judiciel matters. (SF {84) 10-51.) However, Sen Francisco recognizes
that the Commission’s present proposal would be more equitable than a flat

dollar limitation.

Recommendation

Although it may be more difficult to apply, the mileage limitation
contained in the present statute 1s more equitable than a dollar limitation
would be. For the reasons stated in the comments, though, it is recommended
that an additionel limitetion -- that reimbursement may not exceed the
value of the property moved -- be added. This additionsl limitation,
together with the right of the condemmer to move the property, should be

sufficient to protect condemners ageinst unwarrsnted claims., It is also
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recommended that the mileage and value limitations be applicable generally.
As the Commiseion has sbandoned the percentage of the award limitation,
there 1s no dlfficulty in providing that the limitations are applicable
to all situations, including those in which there is no awerd.

If these recommendations are approved, the statute would be amended

to read:

1270.3. (1) Subject to subdivision {2) of this section, a person
is entitled to reimbursement under [subdivisien-{3}-ef] Section 1270.1
for transporting his personal property a distance of not more than 25
miles by the most direct practical route and is entitled i{o reimbursement
under subdivision (2) {£e3] (b} of Section 1270.2 for transporting his
personal property a distance of not more than 25 miles by the most direct
practical route.

(2} Reimbursement under Section 1270.1 and Section 1270.2 may not

exceed the value of the personal property moved. [The-limibatien-cenbmimed

in-thig-geetton-dess~nod-dimik-the-ameunt-tshe-aequirer-pay.- agree-4o~pay-a

peveen-entisled-to-reinbursenens-under-Ceetion-1270 i-0r-Seekion-12702v ]

SECTION 1270.4

1270.4. {1} Unless a person entitled to reimbursement
and the acquirer have agreed as to the amount of reimbursement
to be made to such person under Section 1270,1, and unliess the
person entitled to reinrbursement hasg commenced s ecivil action to
recover the reimbursement under subdivision (3) of this section,
the acquirer shell commence & civil action to determine the amount
of reimbursement to be made to such person under Section 1270.1 on
or after the day the acguirer takes possession of the real property
or the day the acouirer is given written notice by such person that
the real property has been vacated by such person, whichever 1is
earlier.
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{2} Unless a person entitled to reimbursement and the
acquirer have agreed ag to the amount of reimbursement to be
mede o such person under Section 1270.2, end unless the
person entiltled to reimbursement has commenced a civil action
to recover the reimbursement under subdivision (4) of this
section, the ascquirer ghall commence a c¢ivil action to deter-
mine the amount of reimbursement to be made to such person
under Section 1270.2 after the term for which the real property
was acqguired for public use expires.

(3} If the acquirer does not commence & civil action to
determine the amount of reimbursement to be made to a person
entitled thereto under Section 1270.1 within G0 days after the
acquirer tekes possession of the real property or within G0
daye after the acquirer is given written notice by such person
that the real property hae been vacated by such person, which-
ever is earlier, the person entitled to reimbursement may dring a
civil action to recover the reimbursement to which he 18 entitled
under Section 1270.1 end is entitled to recover his reasonable
attorney's fees in the manner provided for the recovery of costs.

(4) 1If the amcquirer doces not commence a civil action to
determine the amount of reimbursement to be made to a peracn
entitled thereto under Section 1270.2 within 90 days after the
term for which the real property was acguired for public use
explres, the person entitled to reimbursement may bring a civil
action to recover the reimbursement to which he is entitled under
Bection 1270.2 and is entitled to recover his reasonable attorney's
fees in the manner provided for the recovery of costis.

(5) An action commenced under this section is subject to the
provisione of this code relstling to actions at law for the recovery
of money only.

1. Separate Judicial Proceeding for Determining Reimbursement

Coneiderable opposition hes been expressed to the proposition that
moving costs be determined in a separate proceeding from the condemnation
action. The Attorney General suggests (at {(24) 36-45) that the matter be
handled in the condemmation proceeding. An alternative method would be to
hendle the matter under a procedure analogous to s cost bill procedure.
The State Bar suggests that moving costs be added to subdivision 6 of the
Code of Civil Procedure Section 1248 as an item to be determined by the

Jury in the condemnation mction. {Bar (2) 29-40.} The City Attorney
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of San Francisco believes that a sepasrate proceeding would unduly increase
litigation. {(SF (85} 3.) He states that a consclidstion of the moving

cost hearing with the principal action will result ln feirer awards as

Jurors tend to allow for moving costs in their verdicts., Judge Lawrence, too,
believes the separate proceeding & burdensome one, {Lawrence (88) 26~29.)
Public Works (PW {4h4) 33-51) and the Inglewocod City Attorney (Inglewood

{74) 15-30) both recommend e proceeding similar to a cost bill proceeding.
Public Works has even drafted a suggested statute providing such a
proceeding. (PW (50) 24 - {51) 9.}

The difficulty with these suggestions is that they cannot be made
applicable to all persons entitled to moving costs unless the persons
entitled to moving costs are limited to those who must be named in the
condemmation action. Publie Works recognizes this and recommends such
limitation. With this limitation, Public Works points out that all moving
cost proceedings could be handled quite expediticusly through a cost
procedure without burdening the courts with additions) litigation. This,
too, would eliminate the need for amending the claims statute. It wordd
also permit the entire statute to be moved into the title on eminent domain.

Of course, a greet deal of moving cost litigetion under the Cormission's
proposal would not be in the superior court and would not be adding to the
burden of cases in the superior court. Anything under $500 would be in the
Justice court and anything under $3,000 would be in municipal court. Theae
courts should handle virtuaslly all moving expense litigation. Tt would only
be an unusual situation in which moving expenses would exceed the $3,000 juris-
dictional limit of the municipal courts. Virtually all residewsiel moving

would be within the jurisdictional limits of the justice courts.
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If the right to reimbursement is limited to those persons whose
interests are actually curtailed by the condemmnation, it is recommended
that & cost procedure be followed. However, if all occupants of condemmed
property are to be reimbursed for moving expenses, the exlsting scheme is
recomuended -~ with certain modifications. The Commission might wish to
eliminate Section 1270.% altogether. The statute, then, would merely
create the right. The procedure for enforcement would be supplied by
existing claims statutes and civil litigation. If the present stafute is
retalned, an amendment is necessary to exempt the proceeding from the State

claimg act.

2. Initiasting the Proceeding and Attorneys' Fees

The Attorney General argues that it is unfair to impose atiorneys!
fees upon a condemner for failure to initiate s moving expense acticn.,
(AG (24) 47 - (25) 10.) Only the person required to move knows whether
any expenses have been incurred and whether an action should be initisated.
The condemner must conduct an investigation to determine whether such
expenses were incurred. Judge Lawrence (at (83) 31-34} and Rovert McNamee
(at (92) 10-21) also object to the payment of attorneys' fees. Mr, McNamee
points out that in many cases the cwnership of the personral property will
heve to he settled between the landlord and tenant and suggeats that the
matter of attorneys' fees be left 1o the discretion of the court. He also
suggests {at {92) 5-13) that the condemnee be given s right of action to
be enforced any time after the expenses have been incurred.

The problem, of course, will be greatly aggravated if all cccupanis

are compenssted. For in apartment and hotel situations the acquiring



agency will have to investigate the moving needs of each tenant.

In accordance with the staff's previocus recommendation that compensa-
tion for moving costs be provided only to persons owning property interests
acquired for public use, the staff further recommends that a cost procedure
initiated by the condemnee be substituted. A draft section to carry out
thle proposal appears below.

If the Commigsion decides to retain 1ts proposal thaet al}l occupants
be compensated for moving costs, the staff recommends that the procedure
be modified to eliminste the requirement that the acguirer file an action
t0 determine the moving costs in every case where an agreement has not
been reached if it wishes to avoid payment of attorney's fees. Such e
requirement forces the acquirer %o fille needless actions in order to
protect itself in any case where there is a possibility that moving
expenges will be claimed. Moreover, if the acquirer does not file the
action within the prescribed time, the attorney for a person who has a
moving expense clalm 1s encouraged 3o file an aciion rather than presgent
a claim since attorney's fees will be allowed if the action 1ls filed. Because
of the occupant'e superior knowledge of the relmbursement to be required, he
should be required to preseant a claim to the acquirer setting forth the
smount of reimbursement to which he is entltled. If the acqulrer dlasagrees
with the amount clalmed, 1t should then dbe required to commence an action
to determine the smount of reimbursement to he mede. If the acquirer
fails to file such an action or to pay the amount clalmed within 90 days,
then the claimant should have the right to file an action and recover his
attorney's fees., This will eliminate the need for a great deal of frultless
investigation of moving costs and will eliminate the need for many needless
actions.
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Recommendation

It is suggested thst the existing Section 1270.%4 be deleted together
with the smendment to Govermnment Code Section 703 and the following section
be substituted for them:

1270.4. {1) A perscn who claims reimbursement under Section
1270.1 for moving personal property shall serve upon the acguirer
and file in the condemation proceeding affecting the real
property on which the perscnal property was located a verified
memorandum of his moving expenses. The memorandum shall be
filed within 90 days after the personsl property ie moved, shall
state the date on which the personal property was moved and
shall itemize the actusl, but not exceeding the reasonable,
costs necessarily incurred in moving hie personal property.

(2) A person who claims reimbursement under Section 1270.2
shall serve upon the acguirer and file in the condemation
proceeding affecting the real property from which the personal
property was moved a verified memcrendum of his moving and
storage expenses. The memorsndum shall be filed on or hefore
the ninetieth day after the term for which the real property
was acquired for public use explres and shall itemize the actual,
but not exeeding the reasonable, costs necessarily incurred in
moving and storing his personal property.

(3) The acquirer may, within 20 days after service of a
memorandum under subdivision {1) or (2) of this section, serve

and file a notice of motion to have the cosis determined by the
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court. HNot less than 20 days' notice of the hearing shall be

given to the claimant, and the notice shall state the acquirer's
cbjections or other basis for the motion. Upon the hearing the

court shall determine the reimbursement to which the claimant is
entitled, if any, and shall order the acquirer to poy such emount within
50 days from the date of such order., It the acquirer does not

file s notice of motion to have the costs determined by the court,

the court shall order the acquirer to pay the amount claimed in

the memorandum within 30 days after the date of such order.



SECTION 12k8.5

1248.5. Notwithstanding [Seesien-22kB.2] any other provision
of lew, the opinion of a witness as to the amount to be escerteined
under subdivisions 1, 2, 3, or 4 of Section 1248 is inadmissible
if the court finds that it is based, wholly or in part, upon the
cost of [#elmoving, transporting, storing or relocating personal
property.

1. PReference %o Section 1248.2

In Public Works' suggested statute, the phrase "Notwithstanding amy
other provision of law" ip substituted for "Notwithstanding Section 1248.2%,
(Pw {51) 11-21.) This is a proper amendment because Section 1248.2 exists

only in the Commission's proposed evidence siatute.

2. Instruction by the Court

As pointed cut in the general comments, two writers suggested that
the court be required to instruct that moving coets are to he excluded
from the consideration of the jury. {(Marin (71) 24-Lb; Inglewood (T4)
32-41,) They believe that juries tend to allow for such costs in their
awards.

Such an addition to the statute is not recommended. Such an instruction
may not be appropriste, and in cases where it is appropriate, there is
no reason to believe that the court would refuse to so instruet. There
are meny matters upen which juries should be instructed, and the guestion
involved here does not seem so unigue that it should be made the subject of

& mandatory instruction.

ADDITICNAL AMEKDMERTS

1. Savings Clause

Both the Attornmey General (AC (23) 24) and Public Works (PW (45) 38)
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recomaend the addition of a section that would exempt condemnation
proceedings cemmenced prior to the effective date of the act. Such a
provision 1s desirable to permit proper budgeting and preparstion for the
spplication of the new law.

The following is recommended:

This act takes effect on Jamery 1, 1962. This act does not apply to
any proceeding in eminent domain commenced prior to its effective date.

2. Incidentsl losses

Mr. Huxtable (at {108) 36 - {110) 9) suggests that the statute be
modified to include actual losses resulting from loss of productivity
ceused by'condemnatién. He has reference to continuing expenses such as
payroll commitments. The work stoppege caused by condemnstion prevents
the enterprise from meeting these obligstions. He suggests that these
expenses be reimbursed under cur moving expense statute.

The problem is probably not es simple as indicated. Questiens would
be raised as to whether the business was being run at e profit or a loss and
vhoge accounting system should be used to determine the ioss. It is
suggested that the Comulission make no recommendstions relating to

compensation for incidental losses.

RECOMMENDED STATUTE

Attached to this memo on the green sheets 1s a draft of the Commissien's
statute ghowing the amendments suggested above. Because Section 1270.4 is

entirely replaced in this draft, it is not shown in strike out type.

Respectfully submitted,

Joseph B. Harvey
Apsistant Executiye Secretary



{36) 9/15/60

An act to mdd Title Ta {beginning with Section 1270} to Part 3 of, and

to add Section 1248.5 to, the Code of Civil Procedure, relating to

the payment of compensation and damsges when property is acguired

for public use.

The pecople of the State of California do enact as follows:

SECTION 1., Title 7a {beginning with Section 1270) is added to Part 3

of the Code of Civil Procedure, to read:

TITLE Ta.

RETMBURSEMENT FOR MOVING EXPENSES WHEN PROFPERTY
15 ACQUIRED FOR PUBLIC USE

1270, As used in this title:

{1} MAcquirer" means a person who asecquires real property or any
interest thersin for public use,

{2} "Acquisition" mesns the acquiring of real property or an
interest therein for public use either by the consent of the owner or by
eminent domain,

{3) "Person" includes a natural person, corporation, association,
Joint venture, receiver, trustee, executor, administrator, guardian,
fidueiary or other representative of any kind, the State, or a clty, county,
eity and county, distriet or any department, agency or instrumentallty of

the State or of any governmentel subdivision in the State.
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{4) "Public use" means a use for which property may be taken by
eminent domain.,

(5) [“Releesting”-iredwdes] "Moving" means dismantling, packing,

loading, transporting, unlocading, unpacking [y] and reassembling [y-imesail-

ing-apd-ali-other-aetp-ineidental-to-the-placement-of ] personal property

{upsn-a-new-ioeation-and-making-ib-resdy-fer-use].
[£46)--"Remeving!-ineludes-dispantlingy-packingy - vrappingy-Loading-and

sii-obker~asbe-ineidental-to-the-rerevai-of-personal-propersy-Srom~148

igeabieny ]

1270.1. Subject to Section 1270.3, a person [lawfully-eecupyimg] whose
real property [whem-sveh-preperty) or [amy] interest therein is acquired
for public use is entitled to reimbursement from the acguirer for his actual,

but not exceeding the [amd] reasonable, costs necessarily incurred as a

result of the acquisition in (2]
{£1)--Relmoving his personal property from the real property acquired
cr from the larger parcel from which the part scguired is severed.
[£2)--Temperarily-stering-suek-personal-preperty-unbii-bhe-renl-property
at-which-the-perconal-propersy-is-bo-bo-releeated-for-uge-ip-avaitable-so¥
SeeLpaRey-by-gveh-BeFEORY |
[{3)--Transperting-suckh-persenal-prepersyy )
[{L}--Beloesbing-suck-personal-preperty-at-the-location-to-vhiek-i

ie~-branspevrieds |

1270.2.
(1) A person is entitled to reimbursement under this section only

if:

D



{a) He is lawfully occupying real property when such property or any
interest therein is acquired for public use for a term only; and
() He has, at the time of the acquisition, the right to the possession

of the real property immediately after the term acquired for public use.

{2} Subject tc Section 1270.3, & person described in subddvision {1)
of this section is entitled to reimbwrsement from the acquirer as provided
in Section 1270.1, end, in asddition, is entitled to reimbursement from the
acguirer for his actual and reassonable costs necessarily incurred as a

result of the acquisition in:

(a} Storing the personal property that was removed from the real
property acquired or fram the larger parcel from which the part acquired
was severed during the time the real property is occupied by the acquirer.

(b} [Remeving-suek-perssnal-preperty-frem-shorage-afbor-the-expivation
ef-the-term-Lfor-whieh-the-renl-preperty-was-aequired-for-pubiic-usay

{{e)--Transperting] Moving such personal property to [amd-releeating
sueh-parscral-prepersy-upsn] the real property acguired after the expiration

of the term for which the real property was acquired for public use.

1270.3, {1) Subject to subdivision {2) of this section, a person is
entitled to reimbursement under [subdivisien-{3J.ef] Section 1270.1 for
transporting his personal property a distance of not more than 25 miles by
the most direct practical route and is entitled to reimbursement under
subdivision (2} [§e3] (b} of Section 1270.2 for transporting his personal
property a distance of not more than 25 miles by the most direct practical

route,



(2) [The-iimitabier~cenbained-in-shis-gecticn-does-nob-2init-the
ameourt-the-aequirer-may-agree-to-pay-a-persen-ensitled-tg] Reimbursement

under Section 1270.1 [ew] and Sectlon 1270.2 may not exceed the value of

the property moved,

{3) The right of any person to reimbursement for costs under Section

1270.1 or 1270.2 is not assignable to any other person prior to the time

such costs are incurred.

{4} In lieu of reimbursing a person under Section 1270.1, the

scguirer may provide for the moving of the personal properiy st its own

expense, In lieu of reimbué&ng g person under Section 1270.2, the acquirer

may provide for the moving and storage of the personal properiy at its own

EXEEDSE .

1270.4. (1) A person who claims reimbursement under Section 1270.1
for moving personal property shall serve upon the acquirer and file in the
condemnation proceeding affecting the real property on which the personal
property was located a verified memorandum of his moving expenses. The
memorandum shall be filed within 90 days after the personal property is
moved, shall state the date on which the personal property was moved and
shall itemize the actual, but not exceeding the reasonable, costs necessarily
incurred in moving his personal property.

{2) A person who claims reimbursement under Section 1270.2 shall
serve upon the acguirer and file in the condemnatlon proceeding affecting
the real property from which the personal property was moved e verified
memorandum of his moving and storage expenses. The memorandum shall be

filed on or before the ninetieth day after the term for which the real
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property was acquired for public use expires and shall itemize the actual,
but not exceeding the reasonsble, coste necegsarily incurred in moving and
storing his perscnal property.

(3) The acquirer may, within 20 days after service of a memorandum under
subdivision (1) or (2) of this section, serve and file a notice of motion to
have 4he costs determined by the court. Hot less than 20 days' notice of
the hearing sanall be given to the claimant, and the notice shall state the
acquirer's objections or other basis for the motion. Upon the hearing the
court shall determine the reimbursement to which the claimant is entitled,
if any, and shall order the acquirer to pay such amount within 30 days from the
date of such order. If the amcquirer does not file a notice of motion to
have the costs determined by the court, the court snell order the acquirer
to pay the smount claimed in the memorandum within 30 days after the date

of such order.

SEC. 2. BSection 1248.5 is added to the Code of Civil Procedure, to

read;

12L48.5. HNotwithstanding [Seetien-1248.2] any other provision of law,

the opinicon of & witness as to the amount to be sscertained under subdivisions
1, 2, 3, or It of Section 1248 is inadmissible if the court finds that it is
bvased, wholly or in part, upon the cost of [welmoving, transporting, storing

or relocating personal property.

SEC. 3. This act takeg effect on January 1, 1962, This act does not
spply to sny proceeding in eminent domain commenced prior to its effective

date.




