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Memorandum No. T5(1960)
Bubject: Study No. 36(L) - Condemmation (Evidence).

Attached t¢ this memorandum is an analysis of the comments that
have been made in regard to ocur evidence statute, General comments are
placed first. 'The comments that relate to specific sections are arranged
according to section mumber. Policy probiems raieed by the comments are
numbered under eaéh section. Staff recommendations are included. A
suggested revision of each section is included at the end of the comments
relating to that section.

The citations to the letters are in the following form: the source
of the comment is given first, the page number is given next in parentheses
and the line mumber ig given last. For example, lines 30-32 on page 98
of Mr. Hodge L. Dolle's letter are cited: Dolle (98) 30-32. The names
of public agencies and officers have been abbreviated as follows:

State Bar of California =«-swerecerceccaeww==  Bar

Attorney General --e=seemmesssacemmsesaseven=e  AG

Department of Public Works, Division M

of Contrascts & Rights of Wey ----- - ———
County of los Angeles, County Counselesse=we= 1A
County of Merin, County Counsel ~=~=ewee=====  Marin
City of Inglewood, City Attorhey =z---------- Inglewood
City of Modesto, City Attorney ~=-=---=m= wee Modesto
Clty of Mountain View, City Attorm_;y —rem——— = Mtn Vw
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City of Newport Beech, City Attorney ==--ew=«== Nprt Bch
City of Palm Springs, City Attorney -=ecemcon-e Pm Sprgs

City of San Francisco =------ cammmcsnmmmnemeres  GF

In addition t0 the comments relating to specific proposale several
vwriters made comments relating to all of our proposals generally. From
these general comments it appears thet our recommendations have been well
received. BSome of these comments are:

"I am in full accord with many of the recommendstions to be made
by the Commission in this field." (Marin (67) 22.23.) "I . . . generally
feel that the revisions under coneideration sre matters which have long
been in need of review." (Marin (72) 17-20.)

"Generally speaking, I am in accord with the recommendations of the
Commission and believe that they will improve the administration of Justice
inscfar as it relates to the exercise of the power of eminent domein.”
(Modesto (75) 23-28.)

"In general, I feel that the proposed changes have been needed for
e long time, and that, if adopted, they will produce better results in
the future." (Mtn W (77) 25-27.} ‘“Again, I would like to emphasize
that it is gratifying to say that prospective legislation is curreatly
underfoot to correct many of the existing abuses in this field of law,"
(Mta W (79) 12-17.)

Naturelly, the suthors of the above comments disagree with certain
specific recommendations. Thelr comments rela.tihg to these specific
matters are discussed in connection with those topics.

The State Bar reporte disagreement among the members of its Coxmitiee.
"Menbers employed by public bodies tend to adhere to the status quo, while
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membere who have represented property owners believe in a new approach

to the problems presented.” (Bar {1) 34-36,) However, you will dlscover
that the positions taken on ocur various statutes are not easily categorized.
Both condemners’ attorneys and condemnees' attorneys disagree among them-
selves on many of our major proposals.

We have provided in the comments that follow a brief summary and
anelysis of the letters received. These comments, because of their
necessary brevity, do not fully d.evglcq_; the thoughts expressed in the
letters. The letters themselves should-‘be read to receive the fu.ll value

of the remarks contained in them.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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(36)
ANALYSIS OF COMMENTS ON EVIDENCE STATUTE

GENERAL COMMENT

Our evidence proposals have met s mixed reaction. As stated by the
Btate Bar, "It bhas not been possible to secure & harmonious expression
from the members of the Coamittee, but most of the members not employed
by public hodies are in amccord with the recommendations of the Law Revision
Committee [sic], with a few minor exceptioms." (Bar (1) 50-53.} The
los Angeles County Counsel's office apparently objects to any effort to
legislate in this field. (LA {55) 3€ - {56) 49.) Kowever, the State
Depariment of Public Works believes that some legislation is necessery,
but it objects to & comprehensive statute that would distwrd existing
evidentiary case law. (PW {26) 45 - (27) 12.) The Attorney General's
comments parallel Public Works'. (AG Supp. 1.)

On the other hand, James E, Cox belleves a broad statute admitting
all evidence considered by informed persons in the market place is all
that is required. In fact, he states that the original statute contained
in the study is "incomparably superior” to the present tentative draft.
{Cox (93) 39-43.) John P, Downey, though, states that he is "generally
. . » very much in accord with" our present draft. {Downey {100} 24-25.)

Public Works suggests thet the proposed statutes be placed in the
éenera.l evidence sections of the Code of Civil Procedure and be made
applicsble to other proceedings. (BW (31) 3-13.) This would correspond
+0 the Commisgion's recommendation on discovery. But the authorlzation
is only to revise the lew of eminent domain., Therefore, it 1s recommended

that the statutes be left where they now are.
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SECTION 12k8.1

1248.1. The amounts to be ascerteined under subdivisicns
1, 2, 3 end 4 of Section 1248 may be showm only by the opinions
of witneesses qualified to express such cpinions. The owner of
the property is presumed to be qualified to express such
cpinions.

l. Independent Bvidence of Value

The first sentence of this section expresses the Commiseion's
conclusion that valuation data should not be independent evidence of
value. There is disagreement among both private and public attorneys
on this guesticon. Public Works believes that the principle is scound.
(Pw (27) 58 - (28) 14.) Moreover, it states that the belief of a number
of judges that valuation data iz independent evidence of value hae
lengthened the trial of eminent domain cases. (FW (28) 28-39.) However,
the Los Angeles County Counsel thinke that ccmparable sales should be
treated as independent evidence. (LA (63) 52 - (64) 43.) Among the
individuals submitting comments on the proposal, two that represent or
have represented condemmers believe that valuation data should be
independent evidence (Lawrence (86) 20-25; McNamee (89) 43 - (90) 17)
while one who represents condemmees believes that valuation data should
not be independent evidence of value. (Dolle (21) 7-13.) The remainder
of the attorneys submitting comments have not commented specifically on
this proposal, but it may be inferred that those who expressed general
approval of the statute do not disagree with the Commission on this
matter because they do not mention it among the iteme with which they
disag;ee.

The lLos Angeles County Counsel apparently does not recognize that

People v. Nahabedian, 171 ACA 335 (1959) states the proposition that an
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e'xPert's reasons are not independent evidence of value. (LA (64) 12-16.)
However, he apparently overloocked the statement: "It must be remembered
that the facts stated as reasons for the opinion of the witness do not
become evidence in the sense that they have independent probative value
upon the igsue as to market value."

City of Los Angeles v. Morris, T4 Cal. App. 473, UB4-k85 (1925) is

cited by the Los Angeles County Counsel for the proposition that the jury
may arrive at a verdict cutside the scope of the opinion evidence under
present law. Thet case invﬁlved a partial taking. The Jury apparently
relied upon the opinion of one witness to determine the value of the
entire parcel, but relied on other opinion evidence to determine the
percentage of depreciation caused by severance. This is not quite the
same thing ag permitting the jury to return a verdict above or below the
experts' opinions on the basis of raw valuation data.

Robert McNamee's assertion that Brady v. Carman, 179 ACA 77 (1960)

holde that comparable sales are independent evidence of value (McKamee
(89) 43-47) is not sustained by a reading of the case. This case was

a fraud case, not a condemnation case., All that was held was that the
court must deny a moticn for nonsuit made at the ciose of the plaintiff's
case if there is any evidence to sustain the plaintiff's case even though
the matter is beingtried by the court without e jury and the court doesn’t
believe the pleintiff's witnesses. The court did state that valuation
data are evidence on the question of value, but this statement was made
in {he course of a discussion of an expert's fallure to consider certain
camparable sales, and the court merely held that such failuwre may reflect

on the weight of his testimony.
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None of the writers advocating the use of valuation data as independent
evidence of value recognize the dilemma which would be created. Either the
hearsay rule must be abandoned in this area or the jury must be subjected
t0 a very technical and confusing instruction which separates out the
hearsay testimony and relegates 1t to credibility. Moreover, the Commission
rejected the use of valuation data as independent evidence of value because
of the problems encountered in attempting to draft a statute covering the
reproduction and capitalization methods of valuation. HNone of the letters
indicates an awareness of these problems.

It is submltted that no campelling reasone have been brought forth in
the comments indicating s need for changing the basic policy decision
adopted by the Commission.

2. Owners' Opinions

The Department of Public Works (at (31) 15-23) believes that the word
"presumed” should not be used in the second senmtence of this section. It

points out that People v. LaMacchia, 41 Cal.2nd 738, 753 (1953) held that

it was error to give the following instruction: "Owners are presumed to
know the value of ithelr property, and being permitted to testify thereto,
their evidence in that regard is entitled to be weighed and considered by
the jury." The Supreme Court held this instruction to be erroneous because
it "informs the jury that the tesgtimony of an owner is entitled to greater
weight than that of othef witnesseg on value." The court went on to

comment that although the word "presumed" should not have been used, the
Jury wes asdequately informed by other instructicns as to its responsibilities
in determining the value ard, in any event, the actual verdict was far below

the cvmers' estimates. The Department of Public Works suggests that the

b




’* ﬁ:
.

S—

second sentence be altered to read: "The owner of the property or
property interest sought to be condemned should be permitted to express
such opinions.”

The instruction held erroneocus in People v. LeMacchia was a direct
quotation from Los Angeles County Flood Control District v. Abbott, 24

Cal. App.2nd 728, 737 {1938) (hearing denied by Supreme Court). The cases
do not appear to hold that an owner 1s slways qualified to express gpinions
a8 to the value of his property. However, nc case has been found where an
owner was held not qualified tc express such an opinion. The leading case

in California is Spring Valley Water Works v. Drinkhouse, 92 Cal. 528 (1891).

There the court held the owner qualified to express an opinien of value

because she was the cwner and had been a resident upon the land for over

20 years. "The natural presumption would be that she had, during that
long pericd, ecquired sufficient acguaintance with it, and the value of
the land in that neighborhood to he able 4o give an 'intelligent estimate

as to her own property’." The leeding recent case is Long Beach City High

School District v. Stewart, 30 Cal.2nd 763, 772 (1947). The Supreme Court

there commented that the witness was quaiified by his ownership end
residence on the property for a number of years. Even in People v.
LaMacchia it is stated in 41 Cal.2d st 746 that "a property owner . . .
1s generally coneidered competent to esiimate the value of his property

upon & showing that he has resided thereon for & number of years.”

The LaMacchia case, which without citing authority held the instructlon
guoted ebove to be error, apparently believed the instruction was erroneous
merely because it over emphasized the testimony of the owners. The court

did not say that the law was misstated in the instruction. From the

“5-




)

~ ; -~

language of the Spring Velley Water Works and Los Angeles County Flood

Control District caees, it appears that the Instruction was a correct

statemént of the law,

The casges cited indicate that there 1s not s special ruie of
admissibility for owners' opinions, Any one who has some peculisr meane
of forming an intelligent and correct jJudgment as to the value of the
property beyond what is possessed by men generaily 1= qualified to express
sn opinion ss to value. (Spring Vaelley Water Works v. Drirnkhouse, 92 Cal

528, 534 (1891).) An owner qualifies under the generzl rule. In the Long

Beach City High School case, supra, it is saild that an owner by virtue of

ovnership and residence qualifies "as 8 person entitled to express an
opinion as to its value.” Ae we have not undertaken to define the
quaiificatlons of persons entitled to express opiniocms generally, and as

an owner of property has been held to be qualified to express opinions
under the general rule, it appears that the entire problem may be cbvlated
by deleting the second sentence. Thie will continue the law as 1t is,

and will eliminete the problem of determining whether an owner is "presumed”

to be qualified or is "deemed" to be qualified.

3, Jury Views, Physicel Evidence, Opinion Evidence on Collateral Matters

Recommendation

Several letter writers expressed concern over the status of juxy
views, mape, photogrephs, other physical evidence, testimony as to the
construction of the improvement in the manner proposed, engineering
testimony, geologists' testimony, end other expert testimony relating

to technical aspects of the case. This evidence is introduced, of course,
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upon the questions of value, damages and benefits. The fear is expressed
that Section 1248.1 es recommended will exclude such evidence, for the
section states that value may be shovm only by the opinions of qualified
witnesses.

A fair reading of Section 1248.1 will reveal that such evidence is
not excluded by the section. It merely states that the "amounts" to be
astertained must be shown by opinion evidence. Under thie section, the
view and other evidence as to the nature of the property and the improvement
to be constructed are not direct evidence of such "emounts." The section
merely requires that, sometime during the presentation of the case, an
expert must be called to testify es to the "amounte" to be ascertained.
Nothing in the section precludes the preliminary introduction imto
evidence of same of the matter upon which the expert opinion must be
ultimately hased.

In view of the concern shown over the status of this evidence,
however, 1% is suggested that the section be smended to make 1%t clear
that evidence may be introduced to supplement and explain the opinion
testimony on value.,

It is suggested that 1248.1 be amended to read:

“1248.1. (1} The amounts to be ascertained under subdivisions

1, 2, 3 and 4 of Section 1248 may be showvn only by the opinicns of

witnesses qualified to express such opinions. [The-ewner-eZ-ike

property-or-property-interenst-sought-to-be-aendemied- ig-presumcd
so-be-gualified-be-oxpress-such-epiniongs |

{(2) Nothing in this section prohibits & view of the property

or the admission of any other evidence, including but not limited
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to evidence as to the nature and condition of the property and

the_character of the improvement proposed to be constructed by

the plaintiff, for the limited purpose of enabling the court,

Jury or referse to understand and apply the testimony given

under subdivision {1) of this section; and such evidence is

sublect to impeachment or rebuttal.

SECTION 12u8.2 (1) (INTRODUCTORY CLAUSE)

1248.2, (1) Subject to Section 1248.3, the opinicn of a
witness as to the amount to be ascertained ﬁnd.er subdivisions
1, 2, 3 or bk of Section 1248 is admizsible only if the court
finds that the oplnior is based upon facts or data that a
reascnable, well-informed prospective purchaser or seller of
real property would take into conslderation in determining
the price at which t¢ purchase or sell the property or property

interest, including but not limited to:

"Reagonable Man” Standard

The reassonable man standard stated in the introductory claunse 1is
objected to by Public Works because it feels that the case law adequately
handles the subject and the enactment of legislation mey have undesirable
repercussions. (PW (29 24-37, {31) 3% - {32) 35.) It is concerned lest
our statement be construed tc change the definition of market value and
to permit evidence to be given of personal considerations. The Attorney
General makes objections similar to those of Public Works. {AG Supp. p. 2.)

Mountain View believes the statute will make 1t d@ifficult for an attorney
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to prepare for trial, for he will not know what the court willl consider
proper. (Min Vw (77) 40-55.)

In lieu of the reasonable man standard stated in the introductory
clause, Public Works suggests that = new subdivision be added stating
that a witness may rely on "any other competent reasons of such qualified
witness which are relevant and material." (FW (31) 3L - (32) 35.)

On the other hand, the Marin County Counsel favors a wide ppen rule
of edmissibility without specific limitations. (Marin (63) 36-49.)
James E. Cox favors the seme spproach. (Cox (93) 39-41.)

An accepted definition of market value is "the highest price
estimated in terme of money which the land would bring if exposed for
sale in the open market, with reascnable time aitlowed in which to find
& purchaser, buying with knowledge of all of the uses and purposes to

which it was adapted and for which it was capable.” (Sacramento Southern

R.R. v. Heilbron, 156 Cal. 408, 409 {1909}.) Another recent definition

is "the price that would be paid by a willing purchaser from a willing
geller purchesing with a full knowledge of all the uses and purposes for
which the property is reascnably adapted.” { City v. Smith, 110
C.A.24 52k, 531 (1952} (hearing denied).)

Although the presently proposed language does not geem susceptible
to a1l of the interpretations placed upon it by Public Works, it would
probably forestall some criticism of the statute if this section were
reworded in terms of the existing market value definition. The suggested
alternative of Public Works does not seem to say anything for no standard

is given by which the court mey determine what is "competent."
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Recommeandation

Therefore, it is recommended that the introductory clavse of
subdiveion {1) be amended to read:
1248.2. {1} Subject to Section 1248.3, the opinion of &
witness as to the amount to be ascertained under subdivieions
1, 2, 3 or 4 of Section 1248 is admissible only if the court
finds that the opinion is based upon facts or data that a
willing {reasmble,-wail-i;nfamg&-prespestivs] purchaser {[er

seller-ef.peal-prepersy], buying from a willing seller, with

a full knowledge of all the uses and purpcses for which the

property is reasonably adaptable, would take into consideration
in determining the price at which to purchase {ew-seii] the

property or property interest, including but nct limited to:

SECTION 1248.2(1)(a)

1248,.2. (1}(a) The amount paid@ or contracted to be paid
for the property or property interest sought to be condemmed
or for any comparable property or property interest if the
gale, lease or contract was freely made in geod faith within
& reasonable time before or after the date of valuation.

1. After Sales

The Los Angeles County Counsel's office objects strenuously to the
inclusion of sales after the date of valuation. (LA (60) 42 - {62) 34.)
However, the remaining letiers do not object to this proposal and several
specifically approve it. (Dolle (19) 28-48; Lawrence {86) 35-35.) It
is recommended that there be no change in the Comaission's recommendetion

in this regard.

«10-
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2, Fpundationsl Reguirements

Richard L. Huxtable suggests that evidence of market date be
admitted only after an extensive founflation has been laid. (Huxtable
(103) k1 - {105) 50.) Specifically, he suggests that an additional
section should be adopted defining the foundation required for the
showing of & sale or offer in evidence, somewhat as follows:

{1) Before the consideration paid, Tixed or offered in
any sale, rental transaction, or offer, may be received in
evidence, 1t must be shown that:

() Such sale or offer was made, or sald rental was
fixed, within & reascnable time before or after the date of
valuation, and said transacticn did effect or was intended
to effect use, possession or title of the property to which
it related, within a reasonsble time before or after the
date of valuation;

(b) Tt was freely made in good faith;

{c) It was unaffected by the pendency of the action
in which offered as evidence, or by the actual or propocsed
construction of the public improvement upon the property
being teken;

(d) The price fixed in said transaction is one based
on the market value of the property, estate or interest
transferred, or to be transferred, and not effected by the
economic or personal circumptences or necegsities of the
parties to the transaction;

(e} The property which is the subject of said sale,
rental or offer is similar in character, situation, ussbility,
and improvement to the property being valued;

(f) The parties to the transaction or the offercr were
reasonably informed concerning the character, situation,
usability, and improvement of the property being trensferred
or intended to be transferred;

{(g) The purchase price, rental, or price offered was
actually pald, reasonsbly secured, or otherwlse reasonably
sure of peyment; '

{h) The transaction was free of collateral inducements
t¢ elther of the parties;

ull—
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{1) 1In the case of an offer, that such offer is & bona
fide offer to buy or sell the identlcal property being valued,
or & portion thereof, in writing, in such form that its acceptance
would have, or will, result in a contract to buy and to sell,
contingent only upon events or determinations reasonably certain
to occur in the immediate future, and such offer was made by &
person ready, willing and able to buy or to sell the property.

{3) In the case of a rental, that said remtel is fixed in
the sum certain, or a mathematically escertainable porticn of
the gross receipts of a business, but not fixed by profits cf a
business. A

{2) Testimony of a witness, otherwise qualified to express
his opinion as to value of the property being valued

{a) That he has examined all available public recorde
relating to said transaciion and found them consistent upon
thelr face with a true form apd substance of said transaction
as revealed by other investigation of the wiltness;

{b) That he has made inguiry specifically relating to
each of the factors enumerated as (a) through {J) of subsection
(1} hereof;

{c) That eaid inquiry was made of one or both of the
partles to said transaction, or of an agent or amplcyee of
either or both of the perties and who were instrumental in
sald transaction;

(d) That the inguiry was made in such manner as to elicit
the whole knowledge of the party of whom such inquiry is made,
relating to each of the factors enumerated; and

(e} That such inguiry disclosed that each and all of the
applicable factors were present; ,

shall constitute a prima facie showing with respect to each and
all of said epplicable factors.,

{(3) A party cbjecting to the showing of the consideration
paid, offered or fixed in any such transaction, shall, upon
request, be entitled to reasonable and immediate veir dire
examination of the witness from whom such testimony is sought,
respecting each and all of the epplicable elemente of saild
foundation.

He gtates:
Each of the above fundamenitel elements, although numerous,
iz formulsted in the light of particuler applications encountered

-12-
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in the trial of condemmation cases by the undersigned and other

members of our firm and are designed to result in as equitable

end clearcut a foundation es possible.

It is submitted that the courts will apply these standards of
competency under the generel language we heave proposed. The basic
proposition -~ that such evidence may not be received in the absence of
the foundation -- 1is contrary to the Commission's approach. The Commission
believes that the basic problem is what the expert may consider and not
what may be introduced. Anything that he considers should be admisgible
80 that it may be known whether he has considered incompetent matter and

what weight should be given his opinion.

3. Seles Contracts

Mr. Huxtable has also suggested that contracts shall be excluded
from evidence unless the title to or occupancy of the property is
effected within a ressonable time before or after the date of valuaticn.
(Huxtable (7) b4 - {8) 3.) The Los Angeles County Counsel's office would
exclude sales contracts altogether. (LA {(62) S5& - (63) 16.) It is
suggested that this problem be left to the courts to work out on the
basis of comparabillity. =Newport Beach would exclude contracts relating
to the subject property made after the date of valuation. (Nprt Bch {80)
29-39.) It is suggested that eny contract or sale of the subject property
made after the valuation date should be excluded. It would be an
extraordinary case where such a sale or comtract to sell would not be
affected by the condemmation prc_uceeding.

Public Works suggests that ingteed of ueing the amount paid or

contracted to be paid the term "price” should be used since it encompasses

-13-
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both the amount psid and the amount promised to be paid. (FPW (33) 1-12.)
In this same connection Public Works suggests that the phrase "or cther
terms" be added to the word brice” sc that the language will be similar
to thet used in 1248.3, This, tco, would make it clear that such things
as liability for taxes, insurance, the interest rate, etc., are included
in the statute.

Public Works' phrase appears to be & little narrow in that "the
price and other terms of any sale" may not include a contract to sell.
Therefore, it is suggested that its phrase be modified to read: "The

n

price and cther terms of any sale or contract to sell . . . .

4., Sales of the Larger Parcel

Public Works also suggests that the language relating to sales of
property be broadened so that it includes sales of property that include
the property sought to be condemned. This is needed to make it clear
that the price pald for an entire parcel is competent even though oniy
& part of the parcel is being taken by eminent domain. (FW (33) 1-Lk2.)
The Public Works' suggestion helps to clarify the matter and it is

recommended that it be incorporated in the statute.

» _lLeases
Apparently there has been scme misunderstanding concerning the use
of the word "lease" in thie subdivision. The Los Angeles County Counsel's
office objects strenucusly to the use of the word (LA (60) 17-35) and
Public Works is uncertain as to its meaning (PW {33) 23-26). The

Commission intended by the use of the word "lease” to make the terms of

=14~
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C leases on comparable property admissible for the purpose of determining
the value of a leape on the subject property. The Commission 4id not
intend that income from leases on comparable property might be capitalized
to show the value of the comparable property. To make this clesar, perhaps,
as suggested ty Public Works, a seperate subdivision should be adopted to

express this 1idea.

Recommendation

In view of the foregoing comments it is suggested that subdivision
(a} be smended to read:
{a) The [amownt-paid-or-esntracied-bo-be-paid-for) price and
other terms of any sale or contract to sell which inciuded the

property or property interest sought to be condemned or eny part
C thereof [er-for-any-cemparable-property-o¥-proeperty-interest) if

the sale [y-leass] or contract was freely made in good faith
within a ressonable time before [er-aftem] the date of valuation.
(v) The price and other terms of any sale or contract to

sell of ccmpareble property if the sale or comntract was freely

made in good falth within & reasonable time before or after ithe

date of valuation.

{c} To determine the value of a leasehold interest:

{1} The rent reserved and the other terms of any lease of

the prope"ty or property interest sought to be condemmed or any

part thereof which 18 in effect on the date of valuation; and

{11) The rent reserved and the other terms of any lease of

comparable property if the lease was freely made in good faith

within & ressonable time before or after the date of veluaticn.

~15- f
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SECTION 1248.2 (1){(v),(¢)

1248.2 (1) (b) The capitalized velue of the fair
1ncome attributable to the property or property interest
gought to be condemned as distinguished from the capitalized
value of any income or profits from any business conducted
thereon.

(¢) The value of the land sought to be condemned,
together with the cost of reproducing the improvements thereon,
if the improvements enhance the value of the land for its
highest and best use, less whetever depreciation the improve-
ments have suffered, functienally or otherwise.

1. Capitalization and Summation

Paragraphs {b) and {c) of subdivision (1) express the Commission's
recommendation that the capitalization and summation methods of determining
value mey be made the basis for an expert spinion in condemnation proceed-
inge. This, too, provoked a mixed reaction. Richard L. Huxtable egrees
with the recommendation (Huxtable (10) 53 - (11) 16) as does James E.
gox (Cox (96) 10-46). Los Angeles wants no change in the existing law.
(1A (57) - (60) 10.) Public Works, however, hae no serious cbjection to
this evidence for it belleves the proposal is within the intent of
existing Code of Civil Procedure Section 1872. (pw (34) - (35) 11.)
Robert McNamee, Deputy Counsel from Sante Clara County, agrees with the
1os Angeles County Counsel that cepitalization and replacement coat
appralsals should not be used uniess there 1s no other evidence of value.
{McRamee {90) 38-54.)

The objJectors have brought forth no new reasons for rejecting this
evidence and it is suggested that no chenge be made in the recommenda-

+ion.
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2. "Reproduction" or "Replacement"

Public Works cbjects to certain lenguage in subdivieions (b) and
{e). It belleves that both "reproduction" and "replacement" should be
used instead of merely "reproduction.” (PW (34) 33-39.) Public Works
also suggests that the word "depreciation" does not include "obsolescence"
in‘ its componly accepted meaning. "Obsolescence” should, cf course, be
included in the statute. The Marin County Counsel (Marin (68) 4.) and
Hodge L. Dolle {Dolle (19) 7.) both indicate that the word "reproduc-
tion" should be changed to "replacement." It is suggested that "reproduc-

tion" be changed to “"replacement.”

3. Rental or Income

Public Works also believes that we should use the phrase "reasonable
net rental attributable to the land end improvements" rather than "fair
income attributable to the property.” {PW {34) 21-31.) Public Works
believes this phrase 18 more nearly descriptive of the process and is
eccepted in the sppraisal field. The State Bar suggests that "falr
rental value" be used instead of "fair income." (Bar {2) 9.}

On the other hand, the consultent's study devoted several pages to
explaining why it is no longer reslistic to distinguish "rent" end
"income." (Evidence Study, pages 100-107.) It is suggested, therefore,

that "income" be retalned in this eontext.

L, Highest end Best Use

Hodge L. Dolle suggests that the phrase "highest and best use" be
deleted. (Dolle (98) 34-46.) A similar point is mede by Richard L.

-17-
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Huxtable in connection with his discuesion of his proposed Section
1249.1 in our Taking Possession statute. (Huxteble (112) 4-27.) Mr.
Huxtable points out that improvements may enhance the value of property
but not for 1ts highest and best use. He etates that the highest and
best use of the property mey not be practical under the circumsiances
because of the cost of destroying the ilmprovement on the property. In
such a case even though the full income which might be derived from the
property were in the improvement upon it which is adapted to its highest
and best use, the improvement which exiasts still has value and must be
considered in sppraising the property.

It 18 recommended, therefore, that this phrase be deleted.

Recommendation

In view of the foregolng comments, it 1s suggested that these
paragraphs be renumbered and smended toc read:

[¢8)) (d) Tme capitalized value of the fair income sttributable
to the property or property interest sought to be condemmned as
distinguished from the capitalized value of any incoma or profites from

any business conducted thereon.

[{e)} {e} The value of the property sought to be condemned ss

indicated by the value of the land [soughh-to-be-eondemned] together

with the r__gglacement cost of [repredueing] the improvements thereon, if
the improvements enhance the value of the land [fer-iis-highest-and

besi-use}, less whatever depreciation or obsolescence the improvements

have suffered from all causes [y-fumessenaliy-er-stherwiee].

~18-
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SECTIOR 1248.2 (2)

1248.2 (2} The witness may, on direct or cross-
examination, state the facts or dats upon which his
opinion is based, whether or not he hes personal knowledge
thereof, for the limited purpose of showing the basis for
his opinicen.

1. RKecessity for This Proviaion

Public Works and .Robert McNamee question the necessity for this
subdivision and indicate that it may cause harm. {FW (35) 17-39; McNamee
{90} 19-36.) Public Works fears that "unreliable" hearsay may be related
and that an expert will be permitted to base his opinion as to value on
the opinion of another es to value. McNamee's objections are simjilar.

The problem of "unreliable” hearsay, it is sutmitted, will be deslt
with by the court under the general statement of what may be considered
in subdivieion (1). The Question of whether an expert can base his
opinicon on another opinion can be handled by an addition to the exclusion-
ary section. This subdivision helps to make it clear that an expert's
reasons are in support of his opinion. Moreover, this subdivision i1s
neceasary to state the rule suggested immedimtely below. It is recommended

that 1t be retained.

2. ;Lt_npeachment of Valuation Data

The State Bar suggests that the words "subject to impeachment" be
added to this subdivision. ({Ber {1) 54 - (2) 9.) Eodge L. Dolle
(Dolle (98) 4B-50) end Richard L. Huxteble (Huxteble (102} 28-36.)
suggest similsr language.

The suggestion is made so that the court will not execlude evidence

%o show that the factual basis for an expert's opinion is erronecus on

«19-
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the ground that the evidence reletes to a collateral matter. It is
recommended that the section be amended to make it clear that an expert's

reasons may be irmpeached.

3. Location of Subdivision

The suggested amendment to this subdivisicn is similar to the suggested
amendment of Section 12u8.1. 8o that these provisions might be more closely
tied together, it is suggested that this subdivision be moved to Section

1248,1 to become the second sentence of subdivision (1) of that secticn.

Recommendation

It is therefore suggested that the following sentence be added to
Bection 1248.1(1) to read:

SBuch a witness may, on direct or cross-exeminaticn, state
the facts or data upon which his copinion 1s based, whether or
nct he has personal knowledge thereof, for the limited purpose
of showing the basis for his opinion; and hie statement of

such facts or deta iz subject to impeachment or rebuttal.

SECTION 1248.3 (IRTRODUCTORY CLAUSE)

1248.3. Notwithstanding the provisions of Section 1248.2,
the opinion of a witness as to the amount to be ascertained under
subdivision 1, 2, 3 or 4k of Section 1248 is inadmissible 1if it
is based, whoily or in part, upon:

1. Execlusion of Specific Matters from Consideration

This is the section that precludes an appralser from relying on sales
to condemners, offers and tax asgesements. Public Works believes that a

20~
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section of this sort would be necessary whether any other legislation is
enacted or not. (PW (35) 47.) The Marin County Counsel thinks that this
section 18 incomsistent with our previcus recommendation that sll evidence
that would be considered by @ reascnsble man be admitted. (Marin (69)

33 - (70) 8.) Most of James E. Cox's lette;' is devoted to the same objection.
(cox (33} 49 - {97) 11.)

The coneiderations set forth in these letters have been previously
consldered by the Commission. In view of the amount of litigation that has
been generated by doubts over whether sales to condemners, offers, etc,
are admissible, it seems desirable to enact some certainty into this area

of the law.

2. Inadmigsible -~ Opinicn or Reason?

Richard L. Huxtable thinks that our approach is wrong in providing
that the cpinion of the witness is inadmisaible. He believes that the
reason should be inadmissible. (Huxtable (106) 22 - 41.) John F. Downey
believes that this form of execlusion will invite inguiry into incompetent
metter to get it before the jury. {(Dowmey (100) 27 - 47.) Richard L.
Huxtable further states that if the opinion is stricken virtually aill
owners' testimony will be stricken for owhers always rely on offers and
similar matters which are stated here to be incompetent. James E. Cox
reiterates the same proposition. {Cox (93) %9 - (ok) 2k.)

The recommendation that the opinion should be inadmissible if based
upon incompetent matter is not a novel recommendation. It certainly seems
much more reascnable than a rule that would exciude the reascns from evidence

without maeking the opinion based on those reasons inadmissible. To adequately
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weigh an opinion, the trier of fact should have before him all of the factors
that the witness considered. Chief Justice Gibson, in a dissenting opinicn
concurred in by Justices Bdmonds and Traynor, stated the proposition quite
clearly: "Where cross-examination indicates that the opinion of & witness .
is based partially upon non-compensable items of damages which he is unable
tc segregate from the lawful elements of damage, & motion to strike his

testimony should be granted.” {Rose v. State of California, 19 Cal.2d T13,

745 (1942).) The majority in that case held that it wes not reversible
error to deny the motion to strike because the motion was too broad -- it
covered both admissible and insdmissible testimony -~ and there was no

prejudice. In San Diego Lend & Town Co, v. Reale, 88 Cal.2d 50, 63 (1891),

it was held that an cpinion should be stricken where the "witness bases
his opinion entirely upon incompetent and inadmissible matters, or shows
that such matters are the chief elements in the calculations which lead

him to such conclusions." In Spring Valley Water Worke v. Drinkhouse,

92 Cal. 528, 533 (1891), the court said that an opinion should be etricken
which is based on incompetent matter such as the personal considerations

of one of the parties. Where the opinion is based pertially, but not
principally, upon incompetent metter, there is authority for the proposition

that the testimony should not be stricken. (Young v. Bates Valve Beg Corp.,

52 CA2d 86, 96-97 (1942).) However, if the incompetent matter cannot be

segregated, it seems that logicelly the opinion should be stricken.

Recommendation

In view of the Poregoing conaiderations, no change in the introductory

clause of Section 1248.3 is recommended. However, it may be desirable to
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state that s witaess whope opinion has been held inadmissible may give his
opinion after excluding froam considerstion the matters found to be incompetent.
Buch a provision may meet some of the objections to the Commission's
recamendation by meking it clear that the value of an expert witness may not
be totally destroyed by the revelation that he relied on some ilncompetent
matter. Therefore, it is suggested that an additional section, Section
1248.4%, be added to read:

1248.4. If the court finds that the opinion of & witness as to the
amount to be determined under subdiviesion 1, 2, 3 or & of Becticn 128 is
inadmissible under Section 1248.2 or Section 1248.3 because it iz based
upon incompetent facts or data, the witness may then give his opinion es
to such amount after excluding from conslderation the facts or data

datermined to be incompetent,

SECTION 1248.3 {1)

1248.3 (1) The price or other terms of an acquisition of
property or a property interest if the acquisition was made for

a public use for which property may be taken by eminent damain.

Public Works, Los Angeles and Mountein View agree that sales to
condemners should be excluded. (P (30) & - 17; LA (5k) 29 - 33; Mn Vw
(78} 3 -~ 6.) Robert McNamee believes that they should be considered if
there is direct evidence that they are voluntary and there are no other sales
to be relied on. (McNamee ($1) 5 = 13.) The Marin County Counsel would
admit such sales. (Marin (68) 33 - (70) 8.) So alsc would those attorneys
who favor no excluslonary rules providing a necessary foundation is laid.
(See, for example, Huxtable (103) 41 - (105) 50.)} Public Works believes

that such saies never involve a willing buyer and willing seller, and hence
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the prices involved do not conform to the definition of market value.
The considerations stated have been previously considered by the

Commission. No change in this recommendation is suggested.

SECTION 1248.3 (2)

1248.3 (2) The price or other terms of any offer mede between
the parties to the action to buy, sell or lease the property or
interest therein scught to be condemned, or any part thereof.

There were no criticisms of this rule.

SECTION 12i8.3 (3)

1248.3 (3) The price at which an offer or option toc purchase
or lease the property sought to be condemned or any other property
wae made, or the price at which such property was optioned, offered
or listed for sele or lease, except to the extent that an option,
offer or listing to sell or lease the property or interest therein
sought to be condemned constitutes an admission. Rothing in this
subdivision permits an admission to0 be used as direct evidence
upan any matter that may be shown only by opinion evidence under
Section 1248.1,

l. Offers

Public Works and the Loe Angeles County Counsel's office agree that
offers should not be considered., (PW (30) 30 - 34, (36) 8 - 11; 14 (54)
4 - (55} 29.) But Loe Angeles feels that legislation is not necessary
vhile Public Works desires legislatlon to clarify recent conflicting
decisians, The Marin County Counsel, James E. Cox and Richard L. Huxtable
believe offers should be admitted. {(Marin (70) 32 - {7L) 22; Cox {(93)
39 - 47; Huxtable (102) 38 - (106) 14,) Mr, Huxtable would require the
same extensive foundation for this type of evidence that he would require

for ssles dsta. Under his standards, listinga would be inadmissible,
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but the Marin County Counsel would admit even listings,

There is a certain logle to the arguments that offers are considered
in the market place to determine the floor and celiling of market value.
However, an offer does not represent e price at which a willing buyer and
& willing seller haeve agreed and hence does not represent market value.
Moreover, collateral issues concerning the ability of the offeror to
perform and the nature of terms that have not been agreed upon would be
raised each time the matter of offers came up. Excluding them entirely
will give certainty to the matters which may be considered by the appraiser.
He will know before trial the matters he cannot rely upon instead of

being surprised by the ruling of the judge in the midet of trial.

2. Admissions as Independent Evidence

Judge Lawrence believes that the last sentence of this subdivision,
ag presently drafted, precludes the use of sdmissions as independent
evidence if the owner does not take the stand but permits such use if the
owner does. {Lawrence (86) 27 - 29.) As an owner takes the stend both
as an expert and as a party, .apparently hie prior admissions and statements
as to value may be uged as direct evidence of the value. Buk, if he
does not take the stand, this subdivision provides that his extrajudieial
admission cannot be used as direct evidence.

As owners are presumed gualified to express opinions as to the value
of their property, it should not make a great deal of difference concerning
admipsibllity as direct evidence of value whether the copirion is given in
court or out-of-court. Moreover, the last sentence does depart from the
universally recognized use of admissicns as direct evidence. Therefore, 1t is
recommended that the last sentence be deleted.
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3. Options as Trust Deed Substitutes

Joim F. Dowmey points ocut that opticns are often used in lieu of trust
deeds ap the incidents are virtually the same. {(Downey (100) kg - (101) 20.}
Hence, a rule that arbitrarily precludes considerstion of such transactions
is unrealistically precluding consideration of what amounts to real sales.

It is therefore suggested that language be added which would permit

consideration of options if the option contract is in substance s sale of

the property.

Recommendation

Therefore, 1t is recommended that subdivision (3) be smended to read:

(3} The price at which an offer or option to purchase or lease the
propexty sought to be condemned or any other property was made, or the price
et which such property wae optloned, offered or listed for sale or lease,
except to the extent thet an option, offer or listing to sell the property
or interest therein sought to be condemned constitutes an admission; but

the opinion of the witness may be based upon the price and other terms of

an option comtract which is in substance a sale of the property. [Nething

#n-this-gubdivision-poprits-on-adrissieon-te~-he~used-as-diveet-ovidonea
WpeR-aRy-matber-that -nay-he-shovn-only-by-epinion-evidenes-under-Seation
2248 vie]




SECTION 1248.3 {4)

1248.3 (4} The value of any property as asseassed for taxation purposes.
Public Works agrees that assessed valuations should be excluded generally,
but believes that some modification is necessary so that they may be used as
e check on comparability and as a check on capitalization studies. (PW (30)
36-4l; (36} 13-18.) The Los Angeles County Counsel would favor the
exclusionary rule so long as the taxes paid are admissible. {IA {63) 23-45.)
There is nothing in the languasge of the statute which would prevent
the use of assessed valuations for the purposes stated. Certainly the
amount of taxes paid could be considered. This langusge merely provides
that an opinion of wvalue is insdmissible if based upon the value of the

property as essessed for taxation purposes. It 1s recommended that the
language be left unchanged.

BUGGESTED ADDITIONS TO 1248.3

l. Opinions

Public Works slso helieves this section should be expanded to include

the rule of Sacramento & San Joaquin Drainage Distriet v. Jarvis, 51 Cal.2d

799 (1959). It was there held that a witness camnot give en opinion as to
the value of comparable property. Hence, Public Works believes that a
subdivision (5) should be added to read: "Any opinion as to the value of
property other than that sought to be condemmed.” (PW (36) 20-28.)

In connection with another problem, Public Works pointed out that it
is now held that an expert cannot base his opinion as to the value of the

property upon other opinions as to its value. {FW {10} 27-35.) Hence,




C

r\. /\:
.__.x"

Public Works' recommended language should be broademed to include any
opinicn as to the velue of any property. It is recommended that additional
subdivisions be added t¢ the section to read:
(5) The opinion of another perscn as to the value of the
property sought to be condemned.
(6) An opinicn as to the value of property other than that

sought to be condemneds.

2. "As If" Values

Judge Lawrence believes that some statement should be included which
would prevent reliance upon “"as if" values, that is, opinions based upon
the value of the property "as if" it were already subdivided or combined
with other land or in any other way different from its actusl status.
(Lawrence (86) 31-33.) James E. Cox thinks that such evidence should be
admitted as that is the way subdivision property is sold on the open
market at the present time. (Cox (93) 32-37.)

It is recommended thaet this matter be left to the courts to be worked
out under the general rule stated in 1248.2.

On the plnk sheets following the analysis 1s s revision of the entire

evidence statute which incorporates the suggested changes.

«28.
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(36) 9/13/60

An set to 8dd Secticns 124B8.1, 1248.2, 1248.3 and 1248.4 to, and to repesl
Section 1845,5 of, the Code of Civil Procedure, relating to eminent

demain,

The pecple of the Btate of Californis do ensct as follows:

SECTION 1. Section 1248.1 is edded to the Code of Civil Procedure,

to reed:;

1248.1, (1) The amounts to be ascertained under subdivisions 1, 2,
3 and b of Section 1548 may be shown anly by the cpinions of vitnesses
qualified to e.xp:;ess such opinicns. [Fhe-ewmer-ef-the-preperty-er-preperty
mdnt-uuskt-tae-h-unhne&-i--’-pm—uud-’-ts-‘u-guﬁiﬁﬁ-ﬁ-mu«suah '

‘opluions.] Such s witness mey, on direct or cross-examination, state the

fects or deba upon which his opinion is hased, whethey or not he has

personal knowledge thereof, for the 11-11-.;-& purpose of showing the besis

for his cpinion; his statement of such fa.cts or d.ata is suh to

impeachment or rebuttel.

rty or the

2) Nothing in this section B
sdmission of any other evidence, including 'but. not dimited to evidence ag
to the pature and condition of the property end the charegter of the
improvement groposed to be constructed gx the plainbiff, for the limited

1bits & view of t

mose of emblg the cmn'l'., Jm referee to w@grstand and apply
n (1) of this section; end such

evidence is subject to impeschment or rebuttal.




SEC. 2. BSection 12k8.2 is added to the Code of Civil Procedure,
to read:

12k8.2, [{2}] Subject to Section 1248.3, the opinion of & witnese
as to the amount to be ascertsined under subdivision 1, 2, 3 or & of
Section 1248 ie admissible only if the cowrt Pinds that the opinion based
upon facts or deta that a willing [reasenabiey-veii-infermed-prespective}

purchaser [er-selier-ef-vesd-preporty], bm' from e willing seller, with
a full knowledge of all the uses and purposes for which the property is

reasonably adeptable, would teke inte comsideration in determining the

price at which to purchage [#-sa&l} the property or property interest,
including but not limited to: |

{¢a3] (1) The [mm-pa:.é_-ey--mm'-ta-ba-mi-sw1 price
and _other terms of eny sale or contract to sell which included the
property or property interest sought to be condemned or any paxt thereof
{on~-For-any-semparshie-property-or-preporty-dnterest] if the sale [y-lease]

or contract was freely made in good falth within a reasonable time before
[o»-afsex] the date of valuationm,

(2) The price and other tems of any sale or contract to sell of
comparable property if the sale or contract was freely mede in good faith

within & reascnable time befcre or after the date of veluation.

{3) To determine the value of a ieaseho&d interest:

{a) The rent reserved and the other terms of any lease of the

property or property interest sought to be cohﬂemned or any part thereol

which is in effeot on the date of valuation; and

(b) The rent reserved and ‘the cther terms of any lease of comparable

property if the lease was freely made in good faith within & reasonable

time before or after the date of vaiuation.




[69)] (4) The capitalized value of the feir income attributable
tc the property or property interest sought to be condemned as digtinguished
from the capitalized value of any income or profite from any business
conducted therecn.

[¢e3] {5) The value of the property sought to be condemned as
indicated by the value of the land [seushb-se-be-cendemned] together with
the replacement cost of [repredueing] the improvements thereon, if the

improvements enhance the #alue of the land [lor-iu-ughﬁ-m_-bast-un] ’
less whatever depreciation or obsolgscence the improvements have suffered

- from all causes [, Fwnetienaldy-ex-otherwise].

SEC. 3. Section 1248.3 1s added to the Code of Civil Procedure,
to read: |

1248.3. 'Notwithatanding.the provisions of Section 12i8.2, the
opinion of a witness as to the amount to be escertained under subdivision
1, 2, 3 or 4 of Section 1248 is inadmissidle if it is based, wholly or in
pert, wpon: _

(1) The price or cther terms of an mequisition of property or a
property interest if the acquisition was made for a public use for which
property may be taken by eminent domain.

| (2) The price or cther terms of any offer made between the parties
to the action to buy, sell or lease the property or interest therein sought
%0 be condemmed, or any part thereof. |

(3) The price at which an offer or cption to purchase or lease the
property sought to be condemned or any other property was maede, or the
price at which such property wes optioned, offered or listed for sale or
lease, except to the extent tha.t- an option, offer or listing to sell the




Property or interest therein sought to be condemned constitutes an

admission; but the opinlon of the witness may be based upon the price

and other terms of an option contrsct which is in substance a sale of

the property. [Nething-in-this-sublivisien-permits-an-aduission-40-be

vEed-as-diress -ovidenes-vpon-any-wasiern-thak -aav-be-shown-only-by
epinien-evidenee-under-Seation~2oUB 2y ]

{4) The value of any property as assesped for taxation pwrposes.,

{5) The cpinjon of ancther person es to the value of the property
souzht to be condemned.,

(6) An opinion as to the value of property other than that sought

£0 be conﬂ.emned._

SEC. 4. Section 124B8.4 is added to the Code of Civil Procedure,
to read: |

1248.4, If the court finds that the cpinion of & witness as to the
amount to be determined under subdivision 1, 2, 3, or 4k of Section 1248
is inadmiesible under Section 1248.2 or Section 1248.3 because it is A
based upon incompetent facts or data, the ﬂtneas mey then give his
opinion es to such amount after excluding from consideration the facts

or data determined to be incompetent.

SEC. 5. Section 1845.5 of the Code of Civil Procedure :I.arrepea.led.

[3845+4 5+~ In- an- exd nens- demadn- proceeding- a- vitnessy- sbhervwiee
queddfied;- may-testify-with- respect- 1o~ the-value- of-the- road- properiy
dmedvding- the- imprevements- situated- thereon- or-the-value- of- sny-iztereat
in—ma-wwwm-m-mg—mmwummu
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$e-his-knowledge~of-the-anount-paid-for-eonparablie-properiy-or-praperty
tntaresbis~~In-rendering-hig~cpinisn-aa-to-kighest-and-hech-use-and
narket~-value-of-the-prepariy-soughi-50-be-eondenred-~-bhe~vitRoss-shall
ba-permisied-to~consider-and-give-evidenee-as-fo-the-nabure-and-vaiue
ef-bhe-inprovenrsntn-and-the-eharagier-ef-the-ouisgtbing-uses-being-nade
aﬂ-tht-pnpeﬂies-in-ihe-genezgl-vieiaity-e#;the ~-pEapeydy-seuzhb-to-he
sendemnedy ]




