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SUbJect: Additional letters re Commission's RecammeDdations 

Attached are some additioDal letters that have been received 

relating to the ComIIIiss1on's eminent iIoIIIain proposals. As theBe 

letters are from persons who have previously written to us, they will 

be cited as follows: P. W. Supp. (6), (7), (12) etc. 

C Respectfully submitted, 

Joseph B. Harvey 
Assistant EKecutive Secretary 
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OFFICE OF THE COUNTY COUNSEL 

SUITE 1100 HALL OF RECOROS 
LOS ANGELES 12, CALIFORNIA 

August 23, 1930 

Ce.lifornia T,aw Revision Commission 
School of t.aw 
Stanford, California 

Attentioil: Mr. John H. DeKoully 

Subject:':tecommendations relating to the rules 
of evidence in eminent domain proceedings 

Gentlemen: 

Referring to our letter of July 22, 1560 addressed to 
the California Law aevision Commission, commencing at page 6 
we discussed the superiority of comparable sales to the income 
and reproduction cost ap9roachsto value. Since then we have 
examined the "Staff and Consultants Reports to the Committee" 
dated February, lS5S, publisbed by the Joint Interim Committee 
on Assessment Practices of the California Legislature. That 
report deals primarily with the valuation of utility properties. 
However, it re~eatedly and forcefully states in layman's lang­
uage the conclusion heretofore reached by many others that 
"actual market prices are the best evidences of value" (at page 
7S). 

At page S8 the report states that 

"This Report has discussed in some detail the 
several direct evidences of value available .to the 
assessor as a SUbstitute for the best evidence., 
i. e., recent sales prices for the property being 
appraised or for comparable properties." 

At page 71> the report states that 

"As previously stated, value is a price Il.t 
which a product will be exchanged in a competitive 
market. It folJows that actual market prices are 
the best evidences of value. When sales of a given 
class of property are numerous enough to indicate a 
consensus, and properties are sufficiantly similar 
to permit ready comparison of one with another, the 
appraiser can raadily use this criterion and need 
hardly concern himself with any other." 

In discussing the capitalization approach to value, 
at page 84 the report concludes that 

(t) 
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California ~aw Revision Commission -2- 8-23-00 

"The basic rate of capitalization to be employed 
in capitalizing either a perpetual stream of income 
or a terminating stream, is one of the most difficult 
things to determine." 

Likewise, in discussing the reproduction cost approach 
to value, which it concludes "should playa very minor ro1.e" 
(page S8) in the appraisal of utility properties, at page 57 
the report states that in determining the land value in the 
reproduction cost study, "::tecent sales of comparable properties 
are taken into consideration where possible." 

It appears that the consultant to the Law ~evision 
CommisSion, who is an attorney, not an appraiser, has arrived 
at conclusions contrary to the law as expressed by the courts 
and also contrary to the conclusions of the consultants 
to the Joint Interim Committee on assessment prices, who are 
appraisers and economists rather than being lawyers. 

ARE: IMH 

Very truly yours, 

HAROT~ W. KENNEDY 
County Counsel 

By . /4. J;7 [. tVJ 1 
A. _~. Early 
Deputy County Counsel 

(2-) 
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DI.IECTOIII 

STATE OF CALIFORNIA 

Btpartmrnt of ~ti( ~orks 
..... c: ....... MlILOIN. 

DIVISION 0' CONTI\ACTS AND RIGHTS OF WAY 
(L.IGAL) 

' ... ,.tmtaT 
f"~ •. _x .... , 

.to'IIM.no 7. CALIPOIUIiA 

Mr. John H. DeMoully 
Executive Secretary 

September I, 1960 

California Law Revision Coumission 
School of Law 
Stanford. california 

Dear Mr. DeMoully: 

PL ...... ana TO 
,.IU: NO, 

Re: CQlalluts on Tentative RecOlllll8ndatioaa and 
Proposed Legislation Relating to Taking 
Poasession and Passage of Title in Eawnt 
Domain Proceedings. 

Reference is made to your letter of June 21, 1960. 
requesting our comments and suggestions on the tentat1ve 
recoamendations and proposed legislation of the Cal1foraia 
Law Revision Commission relating to taking possession and 
passage of title in eminent domain proceedings • 

.. As we have pointedOl1t to you in previous letters. 
the Department of Public Works of the State of California 
is directly interested in and vitally concerned with the field 
of cond ... ation law. Tbis is particularly true in regard to 
taking of possession. as this Departlilent is involved in the 
majority of all ~diate p08ses8ion acquisitions under 
Article I. Section 14. of the California Constitution. As 
hereinafter indicated. we are in agre.-nt with part of the 
recommendations of the Commission in this portion of ita 
_inent domain study, except for some objections in priaciple 
and a few technical changes. 

In our study of the Consultant's report and the 
Coauission's tentative rece sudations, we were concerned b1 
the lack of factual data and reasons to support several of ~ 
conclusions contained therein. It appears to us that .ub-· . 
stantive cbanges are recommended without a full and complete . 
investigation of necessity therefor, and without a full a tad)' 
of the effect of such changes upon the acquisition of r:lsbt: ..... . 
of way and land for public improvement.projects. 

(3) . 



Mr. John H. DeMoully =2~ Sept. 1, .1960 

An understanding of acquisition procedure and the 
administration of an effective right of way program in­
volving the condemnation of property for public use is 
important in any consideration of legislation affecting 
the right of immediate possession and passage of title. 

There are several harmful effects .in statutes 
which can delay a condemnor's entry into poss~ssion. If 
the condemnor must await possession pending a motion to stay 
the order or to vacate the order, or during appeal of the 
order before entering into possession, the consequences may 
be detrimental to all interested parties; th, landowner, 
the condemnor and the public. Any delay in entering the 
condemned land is a serious problem. From the standpoint of 
the condemnor and the public, cODstruction of urgently needed 
facili~ies should not be delayed. In addition to prolonging 
the ti~ which the public must wait for a new or improved 
highway, delay in possession has financial consequences. The 
cost of the new facility may become exorbitant or prohibitive 
due to rising building and labor costs. Any hindrance to the 
closing of the gap between highway modernization and traffic 
requirements is simply compounding an existing problem. As 
hereinafter pointed out, one of the major consequences of a 
delay provision in an immediate possession statute would be 
the inability of the State of California to certify the right 
of way, for purposes of starting bidding procedures, letting 
contracts and obtaining Federal participation. 

The effect of some of the Commission's recommenda­
tions upon the State Department of Public Works can be more 
clearly understood when it is realized that during the 1958-
19.59 fiscal year bids were opened on 649 projects with a 
construction value of $264.388.4~.00. which figure does not 
include the cost of right of way. The cost of rifht of way 
acquisition and utility relocation, exclusive of and clear­
ance, amounted to $126.648,702.00 for the fiscal year. The 
State highway system construction contracts referred to above 
entailed the improvement of 1,879 miles of highways and con­
struction of 367 bridges and separation structures. This 
involved the acquisition of 8,556 parcels of land by negotiation 
and condemnation. 

For convenience, our comments and suggestions will 
be first directed to the conclusions contained in the tentative 
recommendations of the California Law Revision Commissi9n, and 
then to the specific sections and amendments to the statutes 
relating to passage of title and possession. 
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Mr. John H. DeMoully -3~ Sept. I, 1960 

COMMENTS ON COMMISSION'S RECOMMENDATIONS 

Immediate Possession 

1. Order of Immediate Possession. 

We agree with the Commission that immediate posses­
sion is one of the most important questions in the area of 
eminent domain law. Generally, we have found little practical 
difficulty in our present practice of processing orders of 
possession. It should be noted that this Department administers 
the vast majority of such cases under California law. Although 
there are now no statutes specifying the exact procedure to be 
followed in obtaining an order of immediate possession, we have 
no objection to the Commission's codifying the present practice 
and procedure. This would include the enactment of a statute 
providing that the condemnor, after issuance of summons, may 
apply to the court ~ parte for an order authorizing immediate 
possession. We are not 10 accord with the Commission's recom­
mendation that the order is ~ to be "routinely granted". 
Besides being indefinite, these words could mean different 
things to different superior courts; and do not add anything to 
what we now consider the present meaning of ,an ex parte proceed­
ing. The court should have the duty to issue the" oraer where 
it determines that the plaintiff is entitled to obtain immediate 
possession of the property pursuant to Article I, Section 14, 
of the California Constitution. Again, this is the present 
procedure and practice in obtaining an order of immediate 
possession. 

2. Notice of Order to Owners and Occupants. 

Although neither the Consultant to the Commission, 
nor the Commission, has indicated any basis or reason for 
extending the present notice provisions in Section 1243.5 from 
three days to twenty days, we have no objections to such change, 
providing that the court. upon application of the condemnor, 
may shorten the time within which the notice must be given to 
a period not exceeding three days. It has been the practice of 
this Department, even before the enaCT~Dt of Code of Civil 
Procedure Section lL43.5. to give to owners and occupants 
reasonable notice of the State's intention to take possession 
of their property. The Right of Way Manual of the California 
Division of Highways (Section 5.491) provides that "It is the 
policy of the Division of Highways to give adequate notice to 
the property owners and parties in possession before taking 
possession of property." It also provides that "A true copy 
of the Notice of Intention To Take Possession shall be served 
••• at least 10 days before possession is to be taken." In 
operating under this statute, we have found no hardship situa­
tions to exist and none has been brought to our attention. 

I 



• 

c 

c 

c 

Mr. John H. DeMoully -4- Sept. 1. 1960 

An order for possession is not self-executing and 
before a person can be dispossessed, under such an order, the 
condemnor must obtain a writ of assistance, Which results 
in a further delay in the actual taking of possession. 

We disagree with the recommendation of the Commission 
that the notice of intention to take possession must be given 
by personal service or, if personal service cannot be made. by 
mailing. Particularly with the expansion of the notice to 
twenty days. there is little danger that the mailing will not 
be adequat~. This would also save the expense to the condemn­
ing agency of forcing it to make personal service in all cases. 
In this regard it should be noted that in all cases. negotia­
tions have been carried on over a reasonable period of time, and 
the owners and occupants are well aware that their property 
is needed. We have found no situation where the service of the 
notice by mail has proved to be inadequate. 

We disagree with the recommendation of the Commission 
that the service of the order for possession must be made on !!l 
persons revealed by the records to have an interest in the prop­
erty whether or not their names appear on the "latest secured 
assessment roll". The primary person who needs notification of 
the intention to take possession is the occupant of the property 
in order to g~ve him a sufficient and reasonable time within 
which to make his plans to move. Other parties, such as trust 
deed holders and owners of easements, have no particular 
interest as to the exact date when the condemnor needs posses­
sion. To personally serve, or serve by mail, all parties and 
persons who have minor interests in the property would place an 
undue burden on the condemnor without any particular benefit 
to them. In fact, it would duplicate the notice that is given 
by the service of summous and complaint upon these parties. 
The net effect of such provision would be to impair and encumber 
the right of the condemnor to obtain immediate possession. We 
believe the "latest secured assessment roll" should be used to 
determine the address of the owners of the property. The 
addresses of record owners are not readily apparent from the 
records on file in the recorder's office nor from the title 
company's maps and records. The county tax collector and 
assessor have such information readily available. Since the 
addresses there are sufficient in mailing tax notices. they 
should be sufficient for the purpose of giving notice of 
intention to take possession. 

3. Delay in Effective Date of Order. 

The Commission recommends that within the 20.day 
period after notice is given, the owner or occupant of the 
property should be able to ~pply to the court for an or4er 
delaying the effective date of immediate possession in order 

(t) 
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Mr. John H. DeMoully -5- Sept. 1, 1960 

to prevent "unnecessary hardship". The COIIIIlission's recommenda­
tion is without support, either in fact or reason. This 
Department cannot emphasize too strongly its considered position 
against a provision in our law which would give one property 
owner the power to delay a vast public project such as the 
interstate highway system to the detriment of the public and 
the users of the highway. 

In practical ef.fect, this proposal would wipe out 
entirely the right of ~diate possession. The owner of a 
dngle small parcel of property could hold up a huge project 
for long periods of time, and there would be no way of recover­
ing from him any damage done to the public interest if it were 
shown that his attempts to delay were not well founded or even 
were motivated by unfair intentions. 

As we have heretofore indicated,f:~ery effort is made 
by this department to offer ample opportun!iy for the turning 
over of possesaion and we believe that, generally speaking, 
such is the policy of all condemning agencies. As a practical 
matter, it has to be because the only procedure available to 
the condemnor in the event the owner does not give up possession 
is to obtain a writ of assistance from the superior court direct­
ing the sheriff to obtain a~ turn over the possession to the 
condeDning agency. Courts do not issue these writs except 
upon a showing of necessity and with the imposition of reason­
able conditions:J 

IH 
The wr1ter sees practically all complaints that are 

written in to eit~r the Governor's office or to this Department 
-coucezIling -the acqui:s-tti.un of rights of way, the dealings of the 
Department's representatives with the public, and the conduct of 
its--litigation, whether written directly by the Department 
affeet~ or transmitted by some member of the Legislature to 
whom the complaint has been made. The writer can recall over 
the years no instances of complaints about the exercise of the 
power to obtain immediate possession. We believe that a weak­
ening of the power to obtain immediate possession would seriously 
hamper, if Dot in some cases make it impossible for goverumeDtal 
agencies to carry out projects which the expanding population 
has to have. 

The cOlllllitteeon Right of Way of the American Associa­
tion of State Highway Officials, in its syllabus on immediate 
possession of highway right of way, had this to say about a 
statute which provides for a date on which possession may be 
taken: 

"It neutralizes the dilatory tactics of some 
condemnees who hope to obtain financial rewards 
as a result of their manipulations and harassments 
or to thwart-a project by prolonging litigation 

(1) ~ ------------------------------------------------' 
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Mr.John R. DeMoully -6- Sept. 1, 1960 

beyond the time when funds are available for 
the purpose." 

The Bureau of Public Roads has provided in General 
Administrative Memorandum No. 68 that it will not approve 
federal projects such as the interstate highway system for 
advertising for bids until the Division of Highways has certi­
fied that either (1) the right of way has been acquired; or 
(2) that while the right of way has not been fully acquired 
that the right to occupy and use the right of way has been 
acquired; or (3) that while negotiations for right of way are 
in progress "those parcels which have not been acquired will 
be made fully available for occupancy and use within 
days." The Division of Highways. for non-federal par~tTi~cT{p~a~'ting 
projects, has adopted the same policy as that required by 
tae Bureau of PUblic Roads. (California Right of Way Manual 
Section 10.10.) 

No project can be approved for advertising unless a 
definite date" is known upon which the State can rely that it 
will have the right to the occupancy and use of the property. 
The provisions of the State Contract Act (Government Code 
Sections 14250, et seq.) require a definite advertising period. 
The Standard Specifications of the Division of Highways pro­
vide that the contractor will have full use and occupancy of 
the right of way for construction purposes. If a delay pro-

"vision is incorporated into the immediate possession procedure, 
it will bring about many serious complications in the budgeting, 
acquisition of right of way. advertising and construction of 
major highway projects involving millions of tax dollars. In 
addition, the State Division of Highways will not have the 
benefit of definite dates for the utilitY,relocations incident 
to the construction of the highway, definite dates for the 
removal of obstructions in the proposed right of way, definite 
dates to begin advertising for construction projects. and 
definite dates for the contractor to have possession and 
occupancy of the right of way. Last and most important, a 
delay provision will subject the State to possible suits for 
breach of contract when it cannot deliver the right of way to 
the contractor as specified. The only practical solution to 
this problem, if such legislation was adopted, would be not to 
advertise until after physical possession has been obtained of 
all property within a given project area. This would mean 
that the property would have to be acquired weeks, months, or 
even years before it is actually needed, thus depriving the 
property owner of the use of the property for that period of 
time to the ultimate disadvantage of both the condemnor anG 
condemnee. The hardship. if any <although we know of nODe . 
to exist), is sufficiently alleviated by the recommendation 
of the Commission to give twenty days' notice prior to taking 
possession. 

{t'J 1 
___________________ ~ _~J,;,J 
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4. The Withdrawal of Deposit. 

The Commission recommends that the condemnees be 
authorized to withdraw the entire deposit that has been made 
by the condemnor. The experience of this Department under 
Code of Civil Procedure Section 1254.7. has not indicated any 
necessity for increasing the amount to be withdrawn from 75~ 
to 100~. Studies of the withdrawals made under this section 
in our Sacramento, Los Angeles and San Francisco offices ' 
indicate that withdrawals are applied for in less than 5~ of 
the total number of parcels for which deposits have been made. 
This Department has no objection to allowing withdrawal of 
the entire amount of the deposit, providing that no more than 
the orifinal deposit made by the condemnor may be withdrawn. 
The exp anation for this suggestion is contained in our 
comments on Code of Civil Procedure Section 1254.7. 

5. Vacating the order of Immediate Possession. 

The Commission has recommended that the owner or the 
occupant of the property has the rigbt to (1) contest the 
condemnor's rigbt to take the property by eminent domaini and 
(2) the condemnor's rigbt to obtain immediate possession of the 
property by a motion to vacate the order of possession. First 
of all, the trial court can vacate any order for immediate 
possession where it is shown that the condemnor does not have 
the rigbt to take the property or that the condemnor does not 
have the right to immediate possession (See Darbee v. Superior 
COurt, 138 Cal. App. 710). Secondly, should the trial court 
not vacate its order, there is a common law remedy for a writ 
of prohibition to the appellate courts (See Central Contra 
Costa etc. Dist. v. Superior Court, 34 Cal. 2d 84S). This 
right Iiliore effective than an appeal because the matter 
can be heard and determined within a relatively short time 
without having the record prepared and transmitted to the 
appellate court. For that reason we recommend that no change 
in the remedy be made. 

Possession Pending Appeal 

We agree with the recommendation of the Commission 
that legislation should be enacted to permit the condemnor to 
take possession pending appeal and by doing so not waive its 
right of appeal. W. do feel that Code of Civil Procedure Sec­
tion 1254 should be rewritten in order to break the section 
up into its various component parts and to conform to Section 
1243.5 as nearly as possible. These suggestions concerning 
the amendment of Code of Civil Procedure Section 1254 will 
be discussed later. 

,i 

I 
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Mr. John H. DeMoully -8- Sept. 1. 1960 

Passage of Title 

In reviewing the Consultant's study and tbe recom­
mendation of the Commission, we could find no .advantage to 
the condemnor or to the property owner by accelerating the 
time at which title passes in condemnation proceedings. This 
Department opposes this recommendatioa in principle in that 
-there are no reasoas for such a change. As hereinafter 
pointed out, we' feel that Code of Civil Procedure Section 
1254.7, pertaining to withdrawal of deposits,should be 
amended to delete the reference to passage of title. This 
would eliminate the only criticism that the Consultant had 
concerning lack of uniformity. 

The present law on passage of title on the record­
ing of the final order in condemnation and the exception in 
tax lien cases is settled law and is working out satisfacotily. 
A change in the time of passage of title would create several 
problems and. as far as we can see, would solve none. For 
example. should there be an amendment to the pleadings provid­
ing for a larger or a smaller taking of the property, the 
problem is created that there are several different times 
when different titles to the same property pass. The title 
can bounce back and forth between the condemnor aad the 
condemnee. Where title passes at the culmination of the 
litigation, there is no question as to when and what property 
is transferred to the condemnor. 

There are several reasons which support the proposi­
tion that passage of title at t~e recordation of the final 
order of condemnation is more desirable. First, past experi­
ence has shown that the recordation date of the Final Order 
is a date Which is easily and positively established. Second. 
we have no experience to support the proposition that the 
date When the condemnor takes possession can be as easily and 
positively established. Third, the date of possession can be 
a shifting one, depending upon the disposition bv the trial 
and appellate courts of the various motions tc stay ~d 
vacate the order of possession and appeals there~rom. Lastly. 
the recordation of the Final Order serves both as a focal 
point of title change and notice through the recording laws 
to the rest of the world of the title change. 

There is also a certain logical appeal to the 
present rule that the property owner does not lose title 
until just compensation is finally determined and paid into 
court for his benefit. It is only at the time of the trial 
that the property owner and the condemnor can present full 
evidence on the issues of public use and value. Until these 
matters have been thus finally resolved by the ~rier of fact 

-"'-- ---- ----------------------------------------------' 
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Mr. John H. DeMoully -9- Sept. I, 1960 

and just compensation arising therefrom paid into court for 
the benefit of the property owner, it can be argued that 
the property owner should retain title to the property., 
If at the trial the issue of public use was determined 
adversely to the condemnor, but possession already author­
ized, then under the new provisions. title having already 
passed to the condemnor, it would have to be returned to the 
owner. 

Compensation for Improvements 

The recommendation of the Commission that legisla­
tion be enacted providing compensation to the condemnee for 
the improvements on the property on the date of service of 
summons unless they are removed or destroyed prior to the 
date on which the condemnor takes title to or possession of 
the property, is acceptable to the Department of Public Works. 
This "recodifies" the present law concerning valuation of 
improvements and it also clarifies the condemnation law 
regarding improvements that are removed or destroyed prior to 
the date on which the condemnor takes title to or possession 
of the property. 

Taxes and Special Assessments 

We are not in accord with the recommendation of the 
Commission that the condemnor be required to reimburse the 
condemnee for the pro rata share of taxes that have been paid 
by the property owners and are attributable to that portion 
of the tax year following the date on which the condemnor 
acquires the title to or the possession of the property. 
We feel that such legislation would be unconstitutional as 
being a gift of public moneys (Art. IV, Secs. 22, 31), and 
diversion of highway funds (Art. XXVI). The net result is a 
windfall to the tax collecting agencies. To require the 
condemnor to reimburse the property owner for such prepaid 
taxes would be tantamount to taxing the condemnor for its 
possession of, or title to, the condemned property. This is 
plainly contrary to the law (Art. XIII, Sec. 1). 

We recommend and suggest that legislation be adopted 
providing for a refund of those taxes that are canceled by 
the court where they are paid by the property owner prior to 
the time that titl~ was transferred to or possession taken by 
the public agency. This legislation would enable the property 
owner to recover those taxes to which he is rightfully 
entitled and would allow the tax collecting agency to make 
such a refund. 

01/ 
i" .' 
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Mr. John H. DeKoully -10- Sept. I, 1960 

Abandonment by the Condemnor 

The Department of Public Works is basically opposed 
to the recommendation of the Commission that a condemnor who 
has taken possession of the property prior to the final order 
of condemnation should not have the right to abandon the 
condemnation action unless the condemnee stipulates to the 

~~::d~~b;t~~~ ~!b;~:O~~~!~a!r!e:~~n~o~:1 ~!:d~;ts 
but are sligtit changes in right of way alignments such 
as where by mistake the taking line has gone through a 
small portion of an existing building where the alignment 
can be drawn back to protect the improvements and minimize 
damages. In this situation a statute such as the one 
proposed would permit the condemnee to force the State into 
compensating him to obtain his consent to an abandonment. 
Another example of the same type of situation is an amendment 
to take a lesser interest, such as a reservation of mineral 
and oil interests to the property owner;J These examples 
could be multiplied indefinitely. ~~¥ 

We feel that the property owner is adequately 
protected under existing case law by the doctrine of 
estoppel. This protection is afforded to the property owner 
(whether or not the condemnor takes possession) wbere the 
condemnor has led a property owner to believe that bis . 
property will be taken for a public use and in reliance 
thereon the property owner has acquired other property 
(Times-Mirror v. Superior Court, 3 Cal. 2d 309; McGee v. 
Los lii~eles, 6 eal. 2d 390). In tbe Consultant's stUdy 
(page 6), the statement is made that the Times-Mirror 
case, supra, "bas been limited by a subsequent case" (Gibson 
Pr0lerties v.Oakland, 12 Cal. 2d 291). The Gibson case re­
aff rms the general rule contained in the Times-MIrror and 
McGee cases and merely indicates that the facts In the Gib.on 
case were insufficient to be a basis for recovery of damages • 
. The Gibson case did not involve a claim of estoppel. 

We might add tbat very few total abandoDments are 
made by tbe State Department of Public Works. This is 
because alignments for highway right of way are usually 
definite and certain, except for slight changes in alignment. 
However, this fact should not preclude the right of the State 
to abandon where it is required in the public interest. 

fThere are not many examples of total abandonments 
after endiy into possession by any of the condemnors who 
presently have the right to LDmediate possession, due to the 
fact that such possession is taken for the purpose of immedi­
ate construction of expensive public improvements, wb~ 
projects would be highly uneconomical to abandon.]T~~6ur 
knowledge the actual number of cases of abandonment after 
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Mr. John H. DeMou11y -11- Sept. 1, 1960 

possession are very few and. therefore. the problem the 
Commission seeks to solve is more theoretical than actual. 

Interest 

The recommendation of the Commission providing that 
interest cease to accrue on the amount deposited to secure an 
order of Lmmediate possession as of the date the amount ~y 
be withdrawn benefits the condemnor. This Department feels. 
however. that the property owner should not be forced to 
either withdraw the deposit or lose both the possession of 
the property and interest on the award. The possibility of 
objections being made to the withdrawal and the possibility 
that, due to title uncertainties or other reasons, the with­
drawal of the full sum may not be possible, should not work 
against the property owner and deprive him of interest on the 
award. In addition, there is the possibility that a portion 
of the withdrawal will have to be repaid. Our recommendation 
that title pass only on the recording of the final order of 
condemnation dictates the conclusion that interest should not 
cease until the ultimate award. It should also be noted that 
the State does earn some interest on the money deposited 
with the State Treasurer in the Condemnation Deposit Fund. 

A provision providing that interest cease upon the 
deposit of the security would result in applications to with­
draw in almost all cases. It would place the court in the 
position of determining in almost every parcel what amount 
should be withdrawn, thus requiring a preliminary valuation 
figure, which would amount to a full trial, at increased 
expense and costs to the property owner and the condemnor. 

A constitutional problem may be present in any 
legislation requiring the property owner to withdraw any 
deposit and reinvest it in order to obtain just compensation 
(interest) on this amount to cover loss of use of his property 
taken under an order of immediate possession. A provipton 
providing that interest cease to accrue on the deposit of 
security could very well be held to be an unconstitutional 
condition restricting the property owner's right to compensa­
tion for the loss of use of his property. 

The second portion of the rec~ndation provides 
that interest cease as to funds deposited in court from the 
date the deposit is available for payment. We have no objec­
tion to this portion of the recommendation providing that it 
applies only to funds deposited pursuant to a judgment in 
condemnation and does not apply to security deposits. 

(#). 
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Constitution Revision 

The first part of the recommendation of the Commis­
sion,attempting to assure the property owner of compensation 
at the time possession of his property is taken, is inherently 
impossible. The only way such assurance may be given is to 
require a full hearing before a jury and an appeal. This is 
not possible until the conclusion of the litigation. Con­
sequently, we feel that the basic protection given by the 
Constitution is proper--security !2L~payment of just 
compensation rather than prompt payment. 

We agree with the Commission that if the right to 
take immediate possession of property is to be expanded, 
it should be done by the Legislature rather than requiring 
a constitutional amendment for each and every additional 
agency or public use. However, we do not see the need to 
remove from the Constitution the present two uses Which are 
specified therein--right of way and reservoir purposes. We 
feel that there is a definite distinction between those public 
purposes which for many years have had constitutional author­
ization for immediate possession and those additional public 
uses which may be permitted to take immediate possession by a 
delegation of power in the Constitution to the Legislature. 
Several factors bring about this distinction between public 
uses, such as the nature of the public use, and Whether or 
not the resolution of necessity is conclusive or rebuttable. 
In effect, the public purposes of rights of way and reservoirs 
should not be voted out of the Constitution in order to give 
the right of immediate possession to other public agencies or 
for other public purposes. . 

There is an additional problem in connection with 
eliminating from the Constitution the existing purposes for 
Which immediate possession can be obtained. The present 

. proposal of the Commission provides that the supplementary 
legislation take effect after the approval of the constitu­
tional amendment by the people. There will be a hiatus 
created between the effective date of the new constitutional 
amendment and the time that the new supplementary legislation 
takes effect (if at all). In the interim there will be no 
right to immediate possession for any public use, includinf 
right of way and reservoir purposes. This, of course, wou d 
create havoc in our current freeway construction plaDs and 
the Water Bond Act of 1958. This problem reinforces our 
recommendation to keep right of way and reservoir purposes 
in the Constitution and give the Legislature the power to 
determine to which additional public uses immediate possession 
should be extended. 
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The elimination of reservoir purposes from the 
Constitution and delegating to the Legislature whether or 
not there should be immediate possession for reservoir pur­
poses may cast doubt on the validity of the Water Bond Act 
of 1958 and lead to a reopening of the controversial water 
issue beibre the Legislature. 

We see no objection to the recommendation of the 
Commission that the phrase "irrespecti~ of any benefits from 
any LaptOvelllE!Dts proposed by such corporation" be stricken 
from the Constitution, since it does not affect the Depart­
ment of Public Works and applies only to private corporations. 

Since 1933, numerous attempts have been made to 
amend Artiele I, Section 14, of the California Constitution 
to add other public uses which would be entitled to immediate 
possession. Only two constitutional amelllciments were submitted 
to the people. Both were defeated. A list of the constitu­
tional amendments introduced since 1933 to broaden the ~di­
ate possession portion of Article I, Section 14, is attached 
to this letter. 

Supplementary Legislation 

We express no opinion concerning the Commission's 
recommendation that legislation be enacted extending the right 
of immediate possession to all condemnors. However, the 
Commission should conside.r in such a recOIIDendation the differ­
ences in the various types of public uses and the conclusive 
or rebuttable effect of each agency's resolution of necessity. 
These factors should be given consideration in determining 
whether or not immediate possession should be extended to all 
condemnors. One effect of the recommendation would be to 
permit public agencies to take over immediately private 
utilities serving the public and might possibly lead to grant­
ing immediate possession to private individuals. (See Linggi 
v. Garovotti, 45 Cal. 2d 20) Some of the problems which can 
be raised If a blanket right of immediate possession is given 
by the Legislature are (1) the question of public use; and 
(2) the question of necessity; and (3) the question of more 
necessary public use. 

The question of public use has been raised in several 
recent cases. While in many areas specific uses have been 
long upheld as proper public uses, such as highways, the 
concept of public use is constantly undergoing change, result­
ing in new determinations by the appellate courts as to 
whether specific uses are or are not public uses. For example. 
ther~ have been recent cases considering the acquisition of 
property by redevelopment agencies Oledevelo~nt~ncy v. 
Modell. 177 A.C.A. 345); parking agencies (S~. v~oss, 
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44 Cal. 2d 52); private individuals for sewer lines (Linggi 
v. Garovotti, Srra); and the condemDation of property 
by public agenc es outside their territorial limits. 

At the present time,there are only certain 
agencies which have been granted a conclusive presumption 
as to the necessity for acquiring particular property. All 
other agencies must prove that the property is necessary for 
the public use and that it will serve the greatest public 
good with the least private injury. In the situation where 
these issues must be proven, the problems mount as to 
Whether the agency will eventually be upheld in its right to 
take the property. Consequently, there is more chance that 
the court will hold that the property cannot be taken. 

Where property is already devoted to a public 
use by either a public or a private agency, and it is 
sought to be taken for a more necessary public use, the 
acquiring agency must prove that its public use is more 
necessary than the OBe to which the property is currently 
devoted. To permit immediate possession in this type of 
case might well mean that by successive orders for immediate 
possession, the possession property could bounce back and 
forth between the various agencies until it is finally deter­
mined which public use is more necessary. 

~The second portion of the Commission's recommenda­
tions on supplementary legislation concerns the power of 
the court to determine whether there is any necessity for the 
condemnor to obtain possession prior. to judgment and giving 
the condemnee the right to raise this question and obtain 
a determination of the court. This recOllllllendation of the 
Commission gives the court the power to invade the admin­
istrative determination of the executive branch of the 
govel'lII1I8ot. The necessi for immediate possession is but 
an tacl-.nt of the necess for the taking of the parcel.t74 

in the 

, to 
simply, the court should not the 
administrative determination of the time at which possession 
is necessary, as this is but a part of the over-all ad­
ministrative determination concerning the necessity for 
taking the property for highway purposes0 In effect, the 
recoomendation of the COIIIIDliIsion would _e an exception 
to the present conclusive ,resumption provided in Streets 
and Highways Code Section 103 in that it would give the 
court the power to determine ~ the property could 
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be taken. The court would be substituting its discretion 
for that of the Highway Commission and the Division of 
Highways, which agencies are the ones vested with the duty 
to supervise the over-all project and the budgeting of 
funds. 

The practical effect of requiring a court deter­
minatiou. and, as indicated in the proposed statute, a 
stay when an appeal is .taken. would destroy the right 
which has just been granted. The only val_ of the right 
of immediate possession is if the agency is assured that 
it can take possession and thereby plan with reliance 
in order to consider the greatest public benefit and the 
least private injury. 
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COMMENTS ON COMMISSION'S STATUTORY 
AND CONSTITUTIONAL AMENDMENTS 

In order to aid the Co~ission in its consideration 
of our suggestions and comments on the proposed legislation 
we heve attached a revised draft of the statutes affected and 
a revLsed draft of the constitutional amendment which in­
corporate our thoughts on this matter. 

C.C.P. Sec. 1243.4 (1). This subsection attempts 
to restate the present case law concerning the r~t of certain 
coademnors to take immediate possession pursuant to Article I, 
Section 14 of the California Constitution by an ex parte order. 
The deletion of the reference to tile various pubITcagsacies 
in the code section and the reference to tae particular plaia­
tiff e.titled to take possession meets with our approval 
inasmuch as we do not know to whicn agencIes the legislature 
may graat, if any, the rigat of immediate posseSSion. 

The authorization in tais section allows the 
plaintiff to take u..ediate possession at any time "after the 
issuance of sUlllllOns and prior to the elltry of juclpeat." We 
feel the words "and prior to the entry of judplent" shou;td be 
deleted in order to permit the agencies entitled to take 
immediate possession to do so pursuant to the Constitution with­
out obtainiag an additional order of possessio. lBlder C.C.P. 
1254, 1Rasmuch as the authority contained in Article I, Section 
14 continues throughout the proceedings and is not limited to 
the period before entry of judgment. 

It is also desirable to make a distinction between 
tAe right to take immediate possession under the Constitution 
where there is a need for the property immediately and tae 
situation under C.C.P, Section 1254 where there mayor may not 
be particular plans for the use of the property and there is 
no absolute right to the taking of possession. A fuller 
discussion of this problem of takiag possession is contained 
in our comments and suggestions concerning C.C.P. Section 
1254 (infra). 

In order to clarify the codification of the present 
practice and procedure in obtaining immediate possession 
pursuant to Article I, Section 14, it is necessary that there 
be a reference in this code section to'a court order fixin~ 
the security waich must be deposited in order to obtain the 
order of immediate possession. The proposed code section 
apparently contemplates the deposit of security after the 
order of immediate posseSSion is omtaiRed, thus making it an 
order subject to a condition subsequent. If the deposit is 
made in the State Treasury there is no showing in the court 
record that the condition subsequent has been complied with. 
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Therefore, we recommend that the current procedure 
be incorporated in the statute. This procedure contemplates 
that the court,", ,~o,'l application of condemnor, will fix the 
amount of the security for each parcel, and that after deposit 
of such security, the court, upon ex larte application, will 
authorize the plaintiff to take immed ate possession. In this 
way the order of possession is not subject to a condition 
subsequent, and is definite and certain and the case file will 
show that the deposit has been made. 

C.C.P. Sec. 1243.5 f2i' This section is phrased in the 
terms of acond1tlon. We fee he phraseology of this section 
should be stated positively. Therefore, we have used the 
introductory words "Upon a showing by the plaintiff" instead 
of the words "If the court determines." Again reference is 
made to the two types of orders which are in current use, the 
order fixing security and the order of possession. It should 
be noted at this time that the present case law holds that no 
order of possession is necessary when the court has fixed 
security and the security has been deposited. We feel the 
words "probable just compensation" should be eliminated from 
the proposed amendment to this section and the words of the 
Constitution be incorporated therein. The term "probable 
just compensation" contemplates a hearing and determination 
of market value contrary to the long established theory Of 
a security deposit as a basis for immediate posseSSion. We 
feel that the term "probable just compensation" is misleading 
or may be misleading in that until there is an actual deter­
mination it is only a guess as to what the u1t~te outcome 
of the case will be. Uh1ess there are to be two or more trials 
as to what is just compensation the actual realities of the 
situation are that before the plaintiff can take immediate 
possession the property owner can only be assured of security 
for the final payment. We have, therefore, incorporated the 
present wording of the Constitution concerning reasonably 
adequate security to provide for just compensation and any 
damage incident thereto. 

Subsection (a) concerning a description of the 
property which must be included in the order authorizing 
immediate possession should be expressed sO as not to require 
a complete repetition of the description when the description 
may be had by reference to the complaint. A metes and bounds 
description is usually long and meaningless to the average 
property owner, and the copying of the description in the 
complaint may possibly lead to errors and mistakes. 

Subsections (b) and (d) meet with our approval. 

Subsection (c) should be shor~ened to avoid the 
repetitious reference to the order and also to accord with the 
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hereinbefore mentioned practice of having two orders, one 
fixing security and one authorizing immediate possession. 

C.C.P. Sec. 1243.5 ~3). The deletion of reference to 
the public agencies meets wi~ our approval and as herein­
above indicated the extension of the time from three to 
twenty days is not objectionable, providing the plaintiff may 
for good cause shorten the period to not less than three days. 
It is our recommendation that the time period-within which 
notice has to be given be changed to its former meaning of 
twenty days prior to the t1Die possession is tak.en in order to 
meet with the situation where a date has been specified but 
service cannot be made. Uhder the proposed legislat:l.onit 
could be ,argued that a complete new orde~ would have to be 
obtained. The purpose and intent of the statute can be 
served' by merely stating that twenty days' notice must be 
given prior to the:timiP.possessionis taken. 

We feel that the retention of the right to either 
make personal service or mailing to the owners is necessary 
to avoid the problem ana needless expense of making personal 
service in all cases. There is adequate protection under the 
20-day period as well as the fact that because of prior 
negotiations the defendants are aware that they will be 
required to. give up possession of their pr()P. erty~· It should 
also· be noted that a requirement of persoilal se .- ce, unless 
a court order is obtained, can create a needles delay while 
se~rcpJ,ng for a defendant who is avoiding service. We have 
alsO cetll.ined the present prOVision of a single service or 
mai"iing to those at the same address. There seems to. .be no 
reason to delete this time and money saving prOVision. We 
have also retained the use of the latest secured asses8me~t 
roll because, as noted above, such is one of the few sources 
where addresses of the owners of the property can be readily 
ascertained. In addition, it should be noted that the one 
who is most seriously inconvenienced by immediate possession 
is the occupant of the property, and his address is obviously 
known. 

''<' C.C.P. Sec. 124!'i (4). We see no reason for the 
codification of this prov s on since it is presently contained 
-in the Constitution. The only change which we have made in 
statute is to change the phrase from "probable Just compen­
sation" to refer to Article I, Section 14 of the Constitution 
providing for "adequate security." 

C.C.P, Sec. 1243.5 (5i' We have 
division b~t:a~se it states nega ively what 
stated in the preceding subsections. 

eliminated this sub­
has been positively 

C.C.P. Sec. 1243.5 (6). We have eliminated subdivision 

( fo) ___ J 
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(6) of this section for the reasons stated in our comments on 
the Commission's recommendations concerning delay in the 
effective date of the order and of vacating the order for 
immediate possess ion. \lie particularly obj ec.t .. to . theprovis ion 
permitting the court to stay the order without notice to the 
condemnor. This provision would impair the timetable. of the 
particular agency respecting the use and occupancy ~the right 
of way, and if it did not have notice of the stay of the order 
the condemnor would not be heard. The hardship on the condemnor 
and loss of benefit to the public could not be made known to 
the court. This subsection does not provide for any showing of 
"unnecessary hardship"in accordance with the Commission's 
recommendation, nor is there any time limit set for the maximum 
permissible delays of possession that could be granted. 

C.C.P. Sec. 1243.5 (7) and (8). We have eliminated 
both of these sections because we feel that not only is appeal 
not the appropriate remedy but also a stay of the order of 
immediate possession would effectively destroy the right to 
immediate possession. As mentioned previously, an appeal is 
a time-consuming method and there is already an effective and 
expeditious remedy by way of a writ of prohibition to test the 
propriety of the court's order. If a stay is granted, or even 
if a stay may be granted, a condemning agency cannot make plans 
until it actually has possession and the time to appeal from 
the order"has run. If it should make an~ plans and enter into 
contracts before this time it is jeopardizing its contracts 
and may be subject to damages for breach because it cannot 
deliver the use and occupation of the right of way. 

We h~ve added subsection (6) to the Code of Civil 
Procedure Section 1243.5 concerning inadmissibility of the 
amount of the money deposited or withdrawn or the evidence 
introduced relative to those proceedings. The Highway Re­
search Board in Special Report 33 i;.d:l.catedthat in eight 
states statutes specifically provide that the amount of money 
deposited or withdrawn or the evidence introduced relative to 
those proceedings have no bearing upon and are inadmissible in 
the main condemnation proceedihg.* 

We have also added subdivision (7) to Section 
1243.5 clarifying the fact that if the plaintiff shrmld take 
possession under the Constitution it should not be held to 
have waived the right to appeal any more than it does under 
the Commission's draft in Section 1254. 

*Arizona, Florida, Illinois, Minnesota, Nevada, New Mexico, 
Oregon, Tennessee, Utah 

(PI) 
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C.C.P. Sec. 1248. We have eliminated Code of Civil 
Procedure SectIon 1248 from the draft of the proposed amendments 
and have substituted an addition to Revenue and Taxation Code 
Section 4986.1. Our reasons for the substitution of this code 
section and comments on the amemdment to Section 1248 will be 
contained in our comments on Section 1252.1. For convenience 
we have retained the same section numbers of the act. 

C.C.P. Sec. 1249. We have changed this section to 
clarify the date of valuation and to bring it in line with the 
code sections involving other procedural matters. The first 
change made is to change the term "not. tRied within one year" 
to "not brought to trial within one year." The phrase "tried" 
is not used in this sense in any other code section, whereas 
the phrase "brought to trial" has been adjudicated and means 
the commencement of the trial. This is in accordance with the 
current practice. 

We have also added a paragraph providing for a 
definite date of valuation in the event of a new trial. We 
feel that after a mistrial, new trial or an appeal that the 
date of valuation should remain the same as that used in the 
first trial provided the case is brought to trial within a 
reasonable time after the new trial is ordered. We believe 
that with the crowded condition of the trial calendars of 
the courts that a period of eight months is a reasonable 
time. In this regard it should be noted that there is a 
case currently pending in" the California Supreme Court which 
will decide some of these' issues (Peo. v. Murata, LA 25903). 
This case is to be heard by the Supreme Court on the 21st of 
September, 1960. Regardless of the outCOMe of the case, we 
feel that these matters should be Clarified in the statute. 
The Supreme Court, of course, cannot legislate on this matter 
and, at most, could only refer to a reasonable time. There­
fore, this is a necessary and proper area for action by the 
LaW Revision Commission. 

C.C.P. Sec. 1249.1. We have made two changes in 
the draft. The first is to refer to "special benefits", 
since improvements on the property can be specially benefited 
as well as damaged. The second change was to eliminate the 
words "or before the trial," in order not to penalize the 
condemnor for improvements that are removed ~y the property 
owner or destroyed during trial and before the recording 
of the final order. 

C.C.P. Sec. 1252.1. We have eliminated Section 
1252.1 as well as the amendlrient to Section 1248 and have 
substituted in lieu thereof the Revenue and Taxation Code 
Section 4986.1. The reasons for this addition to the 
Revenue and Taxation Code and the elimination of Section 

(~) 
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1252.1 from the Code of Civil Procedure are contained above in 
our comments and suggestions on the Commission's recommendation 
concerning the payment by the condemnor of prepaid taxes. We 
feel the provision we have drafted is equitable to all three 
parties involved--the property owner, the condemnor, and the 
tax collecting agency. 

C.C.P. Sec. 1253 We agree with the 
Commission's recommen a ons n regar to these two sub­
divisions and have made no changes other than deleting the 
references in subdivision (2) which refers to subdivision (3). 

C.C.P. Sec. 1253 ~3f' We have eliminated this sub­
division because as statede ore in reference to passage of 
title, we feel that the title should not pass on taking possession 
and that only one title should pass at the final conclusion of 
the licigation. As discussed previously, the early passage of 
title does not benefit either the condemnor or the condemnee. 

C.C.P. Sec. 1254. We have redrafted this section 
for two basic reasons. In the first place, we feel that the 
procedure shoUld, as nearly as pOSSible, conform to the 
procedure under Section 1243.5. If this is followed it will 
assist both condemnor and condemnee in understanding the 
procedure. Secondly, we feel that the section should be broken 
down into its component parts to also assist in the understand­
ing of the section. 

We have eliminated the requirement in the Commission's 
draft that the order shall describe the property, the estate or 
interest acquired therein, and the purposes of the condemnation. 
We feel that as this order is only entered after judgment there 
is no necessity for these additional items as the judgment has 
already fully described these matters. 

The first change which we have made is to clarify 
the section by making it clear that it applies only in a case 
where the plaintiff is not already ~n possession of the property. 
If the plaintiff has taken possession pursuant to Article I, 
Sec. 14, of the Constitution there are adequate safeguard 
prOVisions under Section 1243.5 where the court is permitted to 
alter the amount deposited and can and will increase the amount 
to the amount of the judgment. By having ~ complete procedure 
under Section 1243.5, we do not feel that Section 1254 will have 
to provide for such cases requiring additional proceedings. 

We wonder why the Commission has retained the 
prOVision that an order authorizing possession by a school 
district is not appealable? This is not consistent with the 
recommendation of the Commission and does not treat all 
condemnors alike. 

----_______________ (~_~ ___ J 
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The next change which has been made is to provide 
that the plaintiff first must deposit the amount of the 
judgment in court for the defendant and then, as in the case 
of Section 1243.5, may apply ex parte to the Superior Court 
for an order for possession. -yn most cases the payment of 
the full judgment into court is sufficient to protect the 
defendant. If the defendant should feel that additional sums 
are necessary, we have provided a procedure similar to that 
contained in Section 1243.5 for him to move for an order 
altering tl:Je amount of the depos it. RE ~ parte order will 
therefore eliminate the necessity of an appearance by the 
defendant and the plaintiff in the usual case where the full 
amount of the judgment is adequate. 

We have added a provision for a notice prior to 
the time that the plaintiff may take possession. This notice 
is to be given to the defendants or to their attorneys. We 
believe that as the judgment has already been entered, a ten­
day notice is sufficient to protect the defendants. This 
conforms to C.C.P. Section 1243.5. 

C.C.P. Sec. 125~ (3). This section provides for 
the altering of the deposit in court and incorporates the 
provision for the additional deposit presently contained in 
Section 1254. 

C.C.P. Sec~ 1254 
are identica 0 e ones prev ous 
1254 and are merely a breakdown of the section. There has 
been one deletion from the third paragraph of Section 1254 
which provides that in ascertaining the amount to be paid 
into court, the court shall take care that the same be 
sufficient and adequate. This sentence serves no useful 
purpose and consequently we have deleted it. 

C.C.P. Sec. 1254 f8). This is the provision 
which the taw Revision Comm ssion has added providing that 
the plaintiff may take an appeal even though it has deposited 
-and taken possession of the property. 

C.C.P. Sec. 1254 (9). We have added this 
section to provide that the condemnor may recover any excess 
withdrawn by a defendant. Nine jurisdictions include within 
their "immediate possession" statutes a provision which 
requires the land owner to repay to the condemnor the differ­
ence in the amount withdrawn and the final award in the event 
the award is less than the sum deposited and paid over to 
the property owner.** This additional provision for re-

** Arkansas, Delaware, Illinois, Louisiana, Minnesota, New 
Jersey, Tennessee, District of Columbia and Alaska (Highway 
Research Board Special Report 33) 
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payment of any overage would parallel the provision contained 
in Code of Civil Procedure Section 1254.7. 

-.,..--==~"- --. 

C.C.P. Sec. 1254.5. The only change which we have 
in this secticm'isto refer back to Section 14 of Article I 
of the Constitution instead of Section 1243.5, because we do 
not know what the amendment to the Constitution or Section 
1243.5 will be. We would also suggest that this section be 
renumbered to Section 1243.6 to keep the sections dealing with 
immediate possession together. 

C.C.P. Sec. 1254.7. We have made several changes 
in wording' in this section. The first change from the Commission's 
draft is to retain the reference to the deposit as being security 
since this is the present wording of the Constitution and is the 
theory and basis for immediate possession prior to judgment. 

The next change was made in reference to the amount 
which a party may withdraw. We used the terrna that were 
originally in the statute and merely deleted the 75% figure 
thus increasing it to 100%. As th.ere cannot be a full hearing 
at this stage of the proceeding,,·.ji~eted the reference to 
the court making a finding in regar~·thereto. We also feel 
that since the basic theory of the deposit is security only, 
the amount to be withdrawn should be limited to the amount 
ori~inallY deposited because this is really an offer of the 
con emnor to purchase the property at tha~amount. If the 
defendant could increase the deposit (perhaps many times 
the amount offered by the condemnor, and many times the 
amount finally determined to be just compensation and with­
draw the full amount it would change the whole theory of an 
offer. The property owner may well have difficulty in re­
paying this excess amount deposited. Also the property owner 
would have, had the use of money for a period of time when he 
was not entitled thereto and thus denying the public of the 
use of such funds for that period. 

A new thought shOUld be incorporated into the 
statute, in regard to the Withdrawal, that while the maximum 
sum which may be withdrawn cannot exceed the amount originally 
deposited, the court 1. determining the amounts to be with­
drawn shall consider_.~ct1.ongiven plaintiff in assuring 
the return of any moneys paid out in the event that the amount 
withdrawn exceed.t~ amount to which the defendant is entitled 
as finally determined in the condemnation proceeding. We 
have also provided that after a judgment has been entered an 
additional sum may be withdrawn up to a total sum not 
exceeding the amount of the judgment. Again in determining 
how much should be Withdrawn, the court should also consider 
the protection to the plaintiff in assuring the return of 
excess withdrawals. We did not feel that it was necessar,r to 

J 
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add a provision for an increase in the deposit to the amount 
of the judgment. This is taken care of by the provision 
that the court, on motion, may at any time alter the amount 
of the deposit. 

We suggest that the last sentence of Section 1254.7 
be made a separate paragraph as the subject matter is not 
directly related to the other parts of this section and in 
order to draw it to the attention of defendants when they 
wish to withdraw under this section. 

Although we have not done so in our draft, we 
suggest that this section be renumbered Section 1243.7 for 
the same·reasons mentioned in connection with Section 1254.5. 
Both of these sections deal with the immediate possession 
statute. 

C,C,P,Sec.l255a £t), We have deleted the first 
phrase relating to the tIme at title has vested in the 
plaintiff because, as discussed previously, we do not feel 
that title should pass until the recording of the final 
order. We have also added after the terms "final judgment" 
the phrase "as defined in Section 1265.7",' since the term 
"final judgment" has various meanings in· different factual 
situations. 

C.C.P. Sec. l255a(2t. We have deleted this 
subsection from our draft oft e statute since it unduly 
restricts the right of abandonment •. Our reasons for this 
conclusion are contaiRed above in our comments on the 
Commission's recommendation, 

C.C.P. Sec. l255a Pt. We are in general agree­
ment with this provision. Weave renumbered the section as 
l255a (2) and have added to the-section a provision codifying 
the present law in regard to the allowable costs on an 
abandonment. These costs are only those additional costs 
which "result from the abandonment". We agree with the 
provision limiting the time to 40 days prior to pretrial. 
rather than trial, 

. C.C.P. Sec, l255a !4). We have eliminated this 
section since i£ Section 125 a.(2) is eliminated and the title 
does not pass until the filing of the final order. there is 
no need for this section, The need for repassage of.title 
under this section is another reason why title should not 
pass until the final order of condemnation is recorded, 

C.C.P. Sec. l255b Our draft of this sub-
secgion el nates ) with reference to the award 
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drawing interest from the date that title to the property sought 
to be condemned vests in the plaintiff. This deletion is in 
accordance with our previous suggestions and amendments 
concerning vesting of title. Under our suggestion title would 
not vest in the condemnor until the final order is recorded, 
which is after the date of the entry of judgment in condemna­
tion. We agree with the change in reference from "lawful" to 
"legal" interest rates. 

Subsection (c) has been relettered as subsection 
(b) and clarified to refer to the date that the plaintiff is 
authorized to take possession of the property, We have 
eliminated the reference to any damage reSUlting from the tak­
ing since that must necessarily occur after the taking of 
possession and is therefore surplusage. This also clarifies 
our position under Section 1243.5 that while the date authoriz­
ing possession should be specified in the order for Lmmediate 
possession. this date should not be made jurisdictional in 
reg4rd to the notice. Our recommendation clarifies the position 
that where notice is served within 20 days of the date specified 
in the order, the possession is merely postponed. Nevertheless. 
the date specified in the order is a date certain for computation 
of interest and will cause no controversy, whereas an uncertain 
date. such as the date that possession is taken, can lead to 
uncertainties. 

C.C.P. Sec. l255b 2. The only change we have made 
in thissu sect on s n part ) in adding the words "or paid 
into court pursuant to the judgment" in order to incorporate 
into this section our present practice and procedure. 

Section 12. The reference to Section 2 of the act 
to amend the sections of the Code of Civil Procedure relating 
to eminent domain should be deleted if the Commission adopts 
our recommendation that Section 1248 of the Code of Civil 
Procedure shouJd not be amended and that in lieu thereof 
Section 4986,1 be added to the Revenue and Taxation Code. 

Article I. Section 14. The proposed constitutional 
amendment of the Law Revision Commission has been revised to 
retain the present authorization for immediate possession 
for right of way and reservoir purposes and to authorize the 
Legislature to expand to other uses and agencies the right 
of immediate possession. 

The only other basic change which we have made is 
to retain the original wording of the Constitution that the 
deposits under an order for immediate possession are "security 
for the payment of just compensation" rather than "the 
probable just compensation". As indicated above, unless there 
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is a complete hearing, there cannot be a determination of just 
compensation. Consequently,security is more nearly descrip­
tive of what actually takes place. 

We have deleted the reference to prompt payment of 
the deposit because, as indicated in our discussion in regard 
to Section 1254.7. the entire amount of money on deposit cannot 
always be paid without working undue hardships on the condemnee 
if he is forced to return it. Additionally, it should be noted 
that it cannot be ascertained who is entitled to the money 
and how much he is entitled toiWntIr the final determination of 
the mlgation. - -

We have also deleted the reference to .the Le,gislature' s 
power to prescribe the procedure, the purposes and the agencies 
by which immediate possession of property may be taken. This 
is already authorized under our proposed revision and the case 
law of the State. 

We dislike the incorporation into the constitutional 
amendment the reference to the prompt payment of just compensa­
tion since such amendment implies to the voters of the State of 
California that just compensation is not now being promptly paid. 
Just compensation must be promptly paid "within 30 days after 
final judgment" pursuant to Code of Civil Procedure Section 
1251. Also this amendment solves no practical problems 
presently existing and may lead to legal developments unfair 
to the condemnor. . 

The problems concerning the amendments of "prompt 
payment" and "probable just compensation" are very similar to 
that revolving around the Commission"s proposed change in the 
date of transfer of title to the condemnor from the date of 
the recordation of the final order to the date of the author­
ization for taking possession. Such a proposed constitutional 
policy would apparently recognize the property owner's right to 
immediate payment at the time the property is taken from his 
possession so that the owner might meet the expenses of locating 
and purchasing property to replace that taken and of moving to 
the new location. Any adoption of this policy.howe~er, could 
not change the fact that it is impossible to have ju~t compen­
sation determined by the courts until well after the authoritf 
to possess the property is given to the condemnor. The court s 
decision as to what amount constitutes just compensation will 
almost always differ from a previous estimate ~de by anyone 
aside from the ultimate trier of fact. Therefore, an almost 
impossible burden is placed on the condemnor and on the trial 
court to accurately estimate probable just compensation at the 
time authorization to possess the property is issued. It 
would appear that the total effect of this new constitutional 
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policy, plus providing that 100% of the security deposit can 
be withdrawn and providing title change at the time possession 
is authorized and providing that the property owner must with­
draw the deposit or lose the interest thereon or the use there­
of, would b~ to change the nature of the deposit from one of 
security to one of an anomolous nature, requiring a determination 
of just compensation be made before trial, by persons having no 
power to ultimately make such a determination and subject to 
change at any time before the trial, or finally at the trial. 

We feel that this is unrealistic and places an 
undesirable burden on the condemnor and on the courts, which 
may give rise to further abnormalities in the law. Further, 
this policy, together with the supplementary changes proposed 
to be made within C.C.P. Sec. 1243.5, invites a continued series 
of contests as to probable just compensation from the day the 
condemnor applies for an order of possession until the time of 
the final disposition of that issue at the trial. We believe 
that one trial on the issue of just compensation is adequate 
and that this procedure can be retained if the deposit were 
kept as a secur~tY:d.ii!ppsit subject to withdrawal, rather than 
an attempted estimate of what the ultimate trier of fact will 
finally determine is just compensation for the taking of the 
property. 

SUPPLEMENTARY LEGISLATION 

We have made no revision of Section 1243.5 as we 
feel that the first revision contained herein of Section 
1243.5 is sufficient at the present time. As noted in our 
comments under the previous heading SUPPLEMENTARY LEGISLATION, 
we feel that the specific agencies and the specific public 
purposes should be specified by the legislature rather than 
giving a blanket. po,lW"l.'r'of immediate possession to all agencies. 

We also feel that subsection (6) (b) should not 
give the court the power to determine the necessity for the 
taking of possession or in the alternative the section could 
be limited to those agencj.es wh1ch do not have a conclusive 
presumption as to necessity. 

We feel that our revision of Section 1243.5 would 
be sufficient should the constitutional amendment be passed 
by merely specifying the particular agencies and public uses 
for which immediate possession may be taken. 

We again wish to state our appreciation for being 
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kept advised of the Commission's work in the field of eminent 
domain. We hope that our suggestions and comments on the 
eminent domain law concerning passage of ti)le and immediate 
possession are helpful to the Commission. If you or the 
Commission desires further comments or suggestions, please do 
not hesitate to call upon us. If extra copies of reports to 
the Commission of other public agencies or private individuals 
are avaifable, we would appreciate your mailing a set to us. 
If you desire, a representative of this office can be present 
at the Commission meeting which considers these suggestions and 
comments. We are enclosing sufficient copies of this letter in 
order that you may distribute one to each member of the Com­
mission so that th~ may be advised of our thoughts on this 
subject. 

., 

{jJ~jJ 
ROBERTE. REED 
Chief. Counsel 
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An act to add Section 1249.1 to, to amend 
Sections 1243.5, 1249. 1253, 1254, 1254.5, 
1254.7, 1255a and 1255b of, the Code of Civil 
Procedure. and to add Section 4986,.1: to the 
Revenue and Taxation Code, relating to eminent 
domain. 

The people of the State of California do enact as follows: 

Section 1. Section 1243.5 of the Code of Civil 

Procedure is amended to read: 

1243.5. ~at!!l In any case in which the S~.~e. 

a eeaa~y. a .aaieip~l-e~r;era~ioft.- a p.blie ee~era~i~. er 

a eie~rie~~aaee ~ia'e peseeseiea ei laaes ~e be .eee 

fer reee:noeir pupeeee, er a rip' d way, plaintiff !!. 
entitled pursuant to Section 14 of Article I of the Consti­

tution of· this State. !2. ~ immediate possession 2f Sh!. 
property sought !2. ~ condemned. Sh!. plaintiff !!!!L.. & any 

~ after the issuance 2f sUIIIIDons appb !!. parte !2. Sh!. 
court for !!!. order fixing security .1!l !!!E!. amount ~ Sh!. 
court may determine !2. ~ rea.oubly adequate ~ secure ~ 

the owner of the property sought ~ ~ taken immediate 

payment 2f just compensation !2!:. !!!£!!. taking !ID! any d'.ege 

incident thereto and. after deposit ~f !!!S!l security may appb 

!!. parte t2. 1:!!!. cOYft !2!:.!!!. order authOrizing it !2. ~ 

immediate possession of !ID! !2. !!!. Sh!. property soq,ht ~ 

~ condemned • 

.ill. . Upon !. showing !!Y. ~ plaintiff·.Ehtt II !!. 
entitled t2. acquire Sh!. property !!y. eminent domain !e! .Ehtt 

the plaintiff !!. entitled purs1iUU!t to Section 14 of Article 

12fSh!. Coo8titution !2.~iDaediate p08session thereof. 

I-I 
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the court shall issue such orders. The order authorizing 
3 -

immediate possesdon,.shall: 

.l!l. Describe the· property and !!!!. estate .Ii!!. 

interest therein sought ~~ acquired, ~ reference ~ 

!!!!. complaint. 

!2l State ~ purposes 2f'~ condemnation. 

!£l. State ~ amount 2f .s!!!. deppdt. 

ill State ~ 9.!S!. upon which ~ plaintiff !!. 
authorized ~ ~ order ~ ~,possession 2f!!!!. property. 

~ eaeseae!,e~ aaea eeeaey, .aa$eipa~ ee~p~a­

eies, pa"Ue ee~p~aeiea, e~ cUauiee, aa eae eaae may Ite, 

aha~~, At least ea~e' 20 days prior to the time possession ,-
is taken. ~ plaintiff shall pe~aeaa~~y ae~ye ~ personal 

service on or mail to the record owner or owners of the 

property. if kaewa; and ~ the person or persons, if a.yr 

in possession of the property. if aay. either a copy'of the 

order of the court authorizing such possession or a notice 

thereof. If the order or notice is mailed it shall be sent 
, 

by registered .Ii!!. certified mail aaa; if sese ee eae ewae..; 

ie .aa~~ Ita' addressed to ea .. ~ person at eaei~ ~ last 

known address. A single service upon or mailing to those 

at the same address shall be sufficient. The latest 

secured assessment roll in the county Where the property is 

located may be used to ascertain the names and addresses 

of the owners of the property. I!!!. ~hereinspecified 

!!!!I.L. for good cause shown by affidavit of ~ plaintiff. be 
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shortened for ~ period ~ less than three days. 

ill At any time after the court has ~ i!:!!. 

order authorizing immediate possession, the court ~ upon 

motion of any party E£ the eminent domain proceedings, alter 

the amount that ~plaintiffis required to deposit in accord­

!!!.£2. with Article L. Section & of the California Constitution. 

ill. ..!E. any time after the court has made i!:!!. order 

authorizing immediate possession and before the plaintiff has 

taken possession pursuant to ~ order, the court, upon 

motion.of the owner of the property ~ i!:!!. interest therein or 

of !!l occupant of the propeJ;ty, may ,vacate the order if the 

court' detenpines ~ the taking ~not for the purposes ~ 

~ specified !!!. Article L. Section 14, of the California 

Constitution. 
, 

ill !!2. reference shall be made E£ the amount 

deposited or withdrawn ~ evidence introduced infixing such 

deposit ~ withdrawal in the trial of the issue of compensa­

tion. 

ill The plaintiff shall not be held !2. have 

abandoned ~ waived the right !2. appeal from the judgment 

~ making a deposit and taking possession pursuant E£ this 

section. 

Sec. 3. Section 1249 of said code is amended to read: 

1249. Subject E£ Section 1249.1. for the purpose 

of assessing compensation and damages the right eaereer 

thereto shall be deemed to have accrued at the date of the 
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issuance of s_ons and its actual value at that date shall 

be the measure of compensation for all property to be actually 

taken, abd the basis of damages to property not actually 

taken but injuriously affected, in all cases where such 

damages are allowed as provided in Section 1248; provided, 

that in any case in which the issue is not eriea brought .t2. 

trial within o~e year after the date of the cOllllQencement of 

the action, unless the delay is caused by the defendant, 

the compensation and damages shall be deemed to have accrued 

at the date of the cOlllDJencement 2!. Sh!. trial. Meehbs b 
, 

ehis seeeiea eeaeai... shall .e .eaee~. er hel. ee ajjeee 

pea.i:a&-lieiaaeieaT 1j .. er.er Be .... leeeias ehe plabeijj 

i:aee pesseeeiea. ae pre.i.ed i:a .eeeei.. eae ehe.eaaa ~e 

h_.re. Uh,.-ie1ll!'. ehe eapeasaHn De .... ps awaree. 

shall eraw lawfal iaeereee fr .. ehe'.al!e ej s.eh erierT 

He-i:apre.e.eaes-p.e .pea ehe prepare,. s ••• e .... 1! ee ehe 

daee ef ehl! ee",iee ej s .... as •• 1J: IiIe iseb... i:a ehe 

easeeneal! e(e..pe •• adeaer lIa.aaes; 

Upon !. new trial after ~ granting of'!. IBOtion 

!£!!.!. mistrial. 2£ after ~ granting 2!.!. motion for !!!!. 

trial or after !!!. appeal! ~. compensation !!!!! damages 

shall be deemed to have accrued at the date used in the ==;;;.- -- ------
original trial; provided ~ !!!. any case !!!. which ~ !!!!! 

trial k ~ brought .t2. trial within eight IBOnths after 

~ ~ 2!. ~ order granting S!!!. mistrial !!I. !!!!. trial 

.2!:. the ~ 2!. filing 2!. ~ remittitur. whichever ~ 
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is later, unless the delay is caused EY the defendants. the 

compensation ~ damages shall be deemed ~ have accrued 

at the date of the commencement of ~ trial. 

Sec. 4. Section 1249.1 is added to said code, 

to read: 

1249.1. All improvements pertaining to the 

realty that are on the property on the date of the service 

of summons and which enhance its ~alue for its highest and 

best use shall be considered in the assessment of compensa­

tion, damages and special benefits unless they are removed 

or destroyed either before title to the property or possession 

of the property is taken by the plaintiff, whichever is 

earlier. No improvements put upon the property subsequent 

to the date of the service of summons shall be included in 

the assessment of compensation or damages. 

Sec. 5. Section 4986.1 is added to the Revenue 

and Taxation Code, to read: 

4986.1. If the amount of the current taxis paid 

by the property owner prior to the time title was trans­

ferred to, or possession taken by the public agency, that 

pro rata share of the current taxes canceled by order of 

the court shall be refunded to the property owner by the 

tax collecting agency upon application of the property 

owner. 

Sec. 6. Section 1253 of the Code of Ci~il 

Procedure is amended to read: 
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1253. (1) When payments have been made and the 

bond given, if the plaintiff elects to give one, as re­

quired by eae lase ewe Sections 112l and 1252, the court 

mKSe shall make a final order of condemnation, which mase 

shall describe the property condemned~ the estate ~ 

interest acquired therein and the purposes of such condemna·­

tion. A certified copy of the order mKSe shall thereupon 

be filed in the office of the recorder of the county in 
.~' , 

which the property is'located. ; aBj ehe~eapeB 

ill The title . .£2. the property described ehnei:B 

in E!!. final, order 2!. cOQdemnation shaH vest,! in the 

plaint-iff for the purposes described therein speeUi:ej 

upon the ~ ~!. certified £2U 2!. E!!. final order of 

condemnation !!. filed !!!. the office 2!. the recorder 2!. the 

county. 

Sec. 7. Section 1254 of said code is amended 

to read: 

1254. ill In any £!!!. !!!. which the plaintiff !!. 
!!2.E. !!!. possession 2!. .1:h!. property sought .£2. !!!. condemned. 

~ plaintiff !!XL at any time after trial and judgment 

entered or pending an appeal i~em eae jaj&meBe to the 

Supreme Court, wheBeye~ ehe plai:aei:ii shall haye pai:j after 

payment into court, for the defendant, the full amount of 

the judgment, aftj saeh i~ehe~ sam as may be ~e~ai:~ej by 

ehe ee~e as a i_a ee pay _y i~ehe~ eama&es _j e.ses 
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ehae may 8e ree~yeree ia 8aie preeeeeia~; a8 well a8 all 

eama~e8 ehae may 8e ea8eaiaee ~y ehe eeieaeaae; i~ 

ier aay eaaee; ehe preperey 8hall aee 8e iiaally eakea 

ier pa81ie aee; apply ~ parte ~ the superior court in 

which the proceeding was tried for ~ order authorizing 

may; apeft aeeiee ei ftee leee ehaa 19 eaye; aaeheri.e 

the plaintiff; ii alreaey ift pe8eeeeiea; ee ee~eiaae 

ehereift; aae ii aee. eheft to take possession of and use 

the property during the pendency of and until the final 

conclusion of the litigation, and may. if necessary. stay 

all actions and proceedings against the plaintiff on 

account thet'eof. 1ft aft aetiea ier eeaeemaatiea ei 

preperey ier ehe aee ei a 8eheel eieeriee; aft ereer ee 

aaeheriBia! peeeeeeiea er eeaeiaa&tiea ei peeeeeeiea 8y 

eaeh eeheel eiatriet ie aee appeala81e~ 

ill-At least 10. days prior ~ ~ ll!!!. posses­

sion is taken ~ plaintiff shall mail ~ £!!!. defendants 

~ !2. their attorneys, either.!. £2U 21 £!!!. order 21 ~ 
court authorizing such possession~.!. notice thereof. 

Such mailing shall 2t sent~ either registered ~ certified 

maiL ! single service upon ~ mailing, to those ~. ~ 

same address shall ~ sufficient. 

ill & any ~ after ~ court bas made ~ 

order authorizing immediate possession, ~ court ~ 

upon motion 21 any party !2. £!!!. eminent domain proceedings, 

alter the amount ~ £!!!. plaintiff !! reguired ~ deposit 
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and may require the plaintiff f2 deposit ~ additional 

!!!!!! f2 provide!. E:!!!2. f2 ~ any further damages !!!! 
costs that may l:!£. recovered in said proceeding, M!!!l 

~ ill damages that may l:!£. sustained by the defendant. 

!L. ~ any cause. ~ property shall a21. be finally 

taken ~ evblic ~ 

~ The defendant, who is entitled to the money 
" paid into court for him upon any judgment, shall be 

entitled 'to demand and receive the same ~ amount 2t 
the judgment at any time thereafter upon obtaining an 

order therefor from the court. It shall be the duty of 

the court, or a judge thereof, upon application being made 

by such de,fendant, to order and direct that the money so 

paid into court fpr him be delivered to him upon his filing 

a satisfaction--of the judgment, or upon his filing a 

receipt therefor, and an abandonment of all defenses to 

the action or proceeding, except as to the amount of 

damages that he 'may be entitled to in the event that a new 
"-

trial shall be granted. A payment to a defendant, as afore-

said, shall be held to be an abandonment by such defendant 

of all defenses interposed by him, excepting his claim for 

greater compensation. ift aseereaiaias ehe amesae ee 8e 

paie iaee eeare. ehe eeare shazz eake eare ehae ehe same 

8e s~iiieie.e a.e aee.~eeT 

!2L The payment of the money into court. as 

hereinbefore provided for, shall not discharge the plaintiff 
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from liability to keep the said fund full and without 

diminution; but such money shall be and remain, as to 

all accidents, defalcations, or other contingencies (as 

between the parties to the proceedings), at the risk of 

the plaintiff, and shall so remain until the amount of the 

compensation or damages is finally settled by judicial 

determination, and until the court awards the money, or 

such part thereof as shall be determined upon, to the 

defendant, and until he is authorized or required by rule 

of court to take it. If, for any reason, the money shall 

at any time be lost, or otherwise abstracted or withdrawn, 

through no fault of the defendant, the court shall require 

the plaintiff to make and keep the ,sum good at all times 

until the litigation is finally brought to an end. and 

until paid over or made payable to the defendant by order 

of court, as above provided. 

ill. l.:. The court shall order the money to be 

deposited in the State Treasury, unless the plaintiff 

requests the court to order deposit in the county treasury, 

in which case the court shall order deposit in the county 

treasury. If the court orders deposit in the State 

Treasury, it shall be the duty of the State Treasurer to 

receive all such moneys, duly receipt for. and to safely 

keep the same in ~ne Condemnation Deposits Fund, which 

fund is hereby created in the State Treasury and for such 

duty he shall be liable to the plaintiff upon his official 
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bond. Money in the Condemnation Deposits Fund may be 

invested and reinvested in any securities described in 

S~ctions 16430, 16431 and'16432, Government Code, or 

deposited in banks as provided in Chapter 4 of Part 2 of 

Division 4 of Title 2, Government Code. The Pooled Money 

Investment loard shall designate at least once a month 

the amount of money available in the fund for investment in 

securities or deposit in bank accounts, and the type of in­

vestment or deposit and shall so arrange the investment or 

deposit program that funds will be available for the immedi­

ate payment of any court order or decree. IlJIIIediately after 

such designation the Treasurer shall invest or make deposits 

in bank accounts in accordance with the designations. 

~ For the purposes of this section, a written 

determination signed by a majority of the members of the 

Pooled Money Investment Board shall be deemed to be the 

determination of 'the board. Members may authorize deputies 

to act for them for the purpose of making determinations 

under this section, 

3. Interest earned and other increment derived 

from investments or deposits made pursuant to this section, 

after deposit of money in the State Treasury, shall be 

deposited in the Condemnation Deposits Fund. After first 

deducting therefrom expenses in~urred by the Treasurer in 

taking and making delivery of bonds or other securities 

under this section, the State Controller shall apportion 

as of June 30th and December 31st of each year the 

remainder of such interest earned or ,increment derived and 
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deposited in the fund during the six calendar months 

ending with such dates. There shall be apportioned and 

paid to each plaintiff having a deposit in the fund during 

the six-month period for which an apportionment is made, 

an amount directly proportionate to the total deposits in 

the fund and the length of time such deposits remained 

therein. The State Treasurer shall payout the money 

deposited by a plaintiff in such manner and at suc~ times 

as the court or a judge thereof may. by order or decree, 

direct. 

J1l In all cases where a new trial has been 

granted upon the application of the defendant, and he has 

failed upon such trial to obtain greater compensation than 

was allowed him upon the f~rst trial, the costs of such 

new trial shall be taxed against him. 

ill The plaintiff shall !!2!. be held ~~. 

abandoned .2!. waived the right ~ appeal !!:2!!. ~ judgment 

II depositing ~ amount of ~ ludgment and such further 

!!!!!. !!. may 2!. required by ~ court and takiag possession 

2!.the property pursuant ~ ~ section. 

ill Any ,amount withdrawn II any party in excess 

of ~ amount ~ which he !!. entitled !!. finally determined 

!!!. the condemnation proceeding shall 2!. returned ~ ~ 

party ~ deposited it. and the superior court in which the 

condemnation proceeding is pending shall enter judgment 

therefor aga+nst ~ defendant. 

Sec. 8. Section 1254.5 of said code is amended 
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to read: 

~254.5. When money is paia ift~e ee~~ required ~ 

be deposited as provided by Section 14 of Article I of the 

Constitution, the court shall order the money to be depos­

ited in the State Treasury, unless the plaintiff requests 

the court to order deposit in the county treasury, in 

which case the court shall order deposit in the county 

treasury. If money is deposited in the State Treasury 

pursuant to this section it shall be held, invested, 

deposited, and disbursed in the manner specified in Section 

1254, and interest earned or other increment derived from 

its investment shall be apportioned and disbursed in the 

manner specified in that action. 

Sec. 9. Section 1254.7 of said code is amended 

to read: 

1254.7. At any time after money has been 

deposited as security as provided in Section 14 of 

Article I of the Constitution ier ~ke eeaaemaaeiea ei aay 

preper~y er ia~ere.~ ia preper~y ier .~aee kishway p~,..e •• 

upon application, in the manner hereinafter provided, of 

the party whose property or interest in property is being 

taken, the court may order from the money deposited in con­

nection with such property or interest aa .. eaa~ ~~ 

not exceeding ~§ pereea~ ef the amount originally deposited 

for the respective property or interest to be paid to such 

party. Such application shall be made by affidavit wherein 

the applicant shall set forth his interest in the property 
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and request withdrawal of a stated amount. The appli­

cant shall serve a copy of the application on the 

plaintiff and no withdrawal shall be made until at least 

eweaey{20, days after such service of the application, or 

until the time for all objections has expired, whichever 

is later. Within saie eweBey ~29, eays the 20-day period, 

the plaintiff may object to such withdrawal by filing an 

objection ehe~eei thereto in court on the grounds that 

other persons are known or believed to have interests in 

the property. In this event the plaintiff shall attempt to 

personally serve OR such other persons a notice to such 

persons that they may appear within eea ~lO, days after 

such service and object to such withdrawal, and that 

failure to appear will result in the waiver of any right 

to such amount withdrawn or further rights against the 

plaintiff to the extent of the sum withdrawn. The plain­

tiff shall state in its objection the names and last known 

addresses o~ other persons known or believed to have an 

interest in the property, whether or not it has been able 

to serve them with such notice and the date of such service. 

If the plaintiff in its objection reports to the court that 

it is unable to personally serve persons known or believed 

to have interests in the property within saie !weaey ~ 

~20, day period, said money shall not be withdrawn until 

the applicant causes such personal service to be made. If 

such persons so served appear and object to the withdrawal, 

or if the plaintiff so requests, the court shall thereupon 

1-13 
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hold a hearing after notice thereof to all parties and 

shall determine the amounts to be withdrawn, if c any , 

and by whom, to a total atIIetu!te sum not exceeding 15 

pereeae e~ the amount originally deposited. After A 

judgment has been, entered and upon proper application 

pursuant 12. this section. the court may determine that 

~ additional ID!!!. may 2!. withdrawn 12. A total ID!!!.!!2.S. 

exceeding ~ amount of the judgment. !!!. determining 

the amount 12. ~ withdrawn !& any time, ~ court shall 

consider the protection given plaintiff ~ assuring ~ 

return of any moneys paid ~ ~ ~ event ~ ~ amount 
withdrawn exceeds the amount 

Ito which the aefenC1ii't is entitled .!!. finally determined 

in the condemnation proceeding. No persons so served shall 

have any claim against the plaintiff for compensation for 

the value of the property taken or severance damages 

thereto, or otherwise, to the extent of the amount with­

drawn by all parties; provided, the plaintiff shall remain 

liable for said compensation to persons having an interest 

of record who are not so served. If withdrawn. the receipt 

of any such money shall constitute a waiver by operation 

of law ee of all defenses in favor of the person receiving 

such payment 'except with respect to the ascerta,iDmEint of 

the value of the property or interest in the manner provided 

by law, aaa eiete ee ehe preperey er iaeere8e a8 ee Whieh 

meaey i8 reeeivea per8~aae ee ehi8 8eeeiea 8ha~~ ve8e ia 

ehe Seaee a8 ei ehe e~ ei 8~eh pa,.eae. Any amount so 

paid to any party shall be credited upon any jud~nt 
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providing for payment and shall be considered payment 

upon the judgment as of the date the withdrawal is made 

so that no interest shall be payable upon the amount so 

withdrawn after the date of its withdrawal. 

Any amount withdrawn by any party in excess of 

the amount to which he is entitled as finally determined 

in the condemnation proceeding shall be returned to the 

party who deposited it. and the court in which the condemna­

tion proceeding is pending shall enter jud~nt therefor 

against the defendant. 

Sec. 10. Section l255a of said code is amended 

to read: 

l255a. !1l The plaintiff may abandon the pro-
. 

ceedings at any time after the filing of the complaint and 

before the expiration of thirty days after the final 

judgment ~ defined !a Section 1264.7, by serving on 

defendants and filing in court a written notice of such 

abandonment; and failure to comply with Section 1251 of this 

code shall constitute an implied abandonment of the proceed­

ings. 

~ Upon such abandonment, express or implied, on 

motion of any party, a judgment shall be entered dismissing 

the proceeding and awarding the defendants their additional 

costs and disbursements resulting from the abandOnment, 

which shall include all necessary expenses incurred in 

preparing for trial and reasonable attorney fees. These 

costs and disbursements. including expenses and attorney 
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fees, may be claimed in and by a cost bill, to be prepared, 

served, filed and taxed as in civil actions; provided, 

however, that upon, judgment of dismissal on motion of 

plaintiff, defendants, and each of them, may file a cost 
such 

bill within ~air~y ~30, days after notice of entry of/judg-

ment; that said costs and disbursements shall not include 
, 

expenses incurred in preparing for trial where the eaie 

action is dismissed forty days 2£~ prior to the time 

set for ~ae ~rial oi pre-trial conference ~ the aafe. 

action .or if !!2. pre-trial conference !!. set, S!!!. S!!!!. !!! 
!2£ Eh!. trial of the action. 

Sec. 11. Section l255b of the Code of Civil 

Procedure is amended to read: 

l255b. Ii ~he plaia~iii ia a eoaee.aa~iea pre­

eeeeia~ oD~aia. aa oreer ire. ~ae eo~~ iar poeeeeaiea oi 

~he proper~1 ao."~ ~e ee eoaeemaee-prior ~o eae erial ei 

eae aedoar ~hea .ill The compensation and damages awarded 

in ~ condemnation proceeding shall draw lawiat legal interest 

from the eiieeeive ea~e ei saie OreerT earliest of the --
following dates: 

!!l. .!!!!., l!!!!. 2l Eh!. entry 2l judgment. 

ill The date .!:h!.t Eh!. plaintiff is authodzed !2. 

~ possession 21 ~ property sought !2. 2!. condemned. 

ill ~ cOll!l?ensation!!!!!. damages awarded in!. 

condemnation proceeding shall cease!2.~ interest ~ ~ 

earliest 2l S!!!. follO!!ing dates: 
j " !!l. As!2. any amount withdrawn pursuant s!. Sectioo 
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1243.5 2!:. Section 1254. the date ~ ~ amount ~ with­

drawn by ~ person entitled thereto. 

ill !!. ~ any amount paid to the person entitled 

thereto 2!:. paid into court pursuant ~ the judgment! ~ 

date of ~ payment. 
• 

Sec. 12. This act applies to all actions or 

proceedings in eminent domain pending in the courts at the 

time this act takes effect in which no order authorizing 

the plaintiff to take possession of the property sought to 

be condemned prior to the final order of condemnation has 

been made prior to the effective date of this act. 

Section 3 of this act does not apply to any 

action or proceeding pending in the courts at the time this 
( 

act takes effect. 
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A resolution to propose to the people of the State 
of California an amendment to the Constitution of the 
State, by amending Section 14 of Article I thereof, 
relating to eminent domain. 

Resolved Ez ~ Senate. the Assembly concurring, 

That the Legislature of the State of California at its 1961 

Regular Session commencing on the 2nd day of January, 1961, 

two-thirds of the members elected to each of the two houses 
• 

of the Legislature voting therefor. hereby proposes to. the 

people of the State of California that the Constitution 

of the State be amended by amending Section 14 of Article I 

thereof, to read: 

Sec. 14. Private property shall not be taken or 

damaged for public use without just compensation having first 

been made to, or paid into court for, the owner. , aaa ae 

ri!he ei va, er laaas ee he 8sea ier reserveir p8rpeses sftall 

he apprepriaeea ee ehe 8se-ei aa, eerperaeieaj e.eepe a 

M8ftieipal eerperaeiea er a ee8fte, er ehe Seaee er meerepeliea. 

vaeer aiseriee, M8ftieipal 8eilie, aiseriee; m8ftieipal vaeer 

aiserieer araiaager irrigaeiear leveer reelamaeiea er vaeer 

eeaservaeieft aiseriee; er similar p8hlie-eerperaeiea 8fteil 

i811 eempeasaeiea ehereier he iirse maae ia meae, er 

aseereaiaea aaa paia iaee ee8re ier ehe ewaer; irrespeeeive 

ei aa, heaeiies ire. aft, imprevemeae prepesea h, s8eh 

eerperaeiea; vhieh Except ~ provided ~ Section f3a 2t 
Article XII of ~ Constitution, .!l!5!!. 1ust compensation 

shall be ascertained by a Jury, unless a jury be waived, 

II-I 
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as in other ~ivil cases in a court of record, as shall be 

prescribed by law; provided, that in any proceeding in 

eminent domain brought by the State, or a county, or a 

municipal corporation, or metropolitan water district, 

municipal utility district, municipal water district, drain-

age, irrigation, levee, reclamation or water conservation 

district, or similar public corporation, ~ other agency 

authorized kt statute the aforesaid State or municipality 

or county or public corporation or district ~ agency 

aforesaid may take immediate possession and use of any 

right of waYL or lands to be used for reservoir purposes 

~ other public use authorized kt statute, ~e~aireo ie~ a 

paDlie ase whether the fee thereof or aft ~ lesser estate. 

interest .2!. easement ehe~eie~ be sought. upon first com­

mencing eminent domain proceedings according to law in a 

court of competent jurisdiction and thereupon giving such 

security in the way of money deposited as the court in 

which such proceedings are pending may direct, and in such 

amounts as the court may determine to be reasonably adequate 

to secure to the owner of the property sought to be taken 

immediate payment of just compensation for alSeh ~ taking 

and any damage incident thereto, including damages sustained 

by reason of an adjudication that there is no necessity for 

taking the property, as soon as the same can be ascertained 

according to law. The court may, upon motion of any party 

to sais the eminent domain proceedings. after such notice to 

the other parties as ehe ee~e may ~ prescribeikt l!!. 
II-2 
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alter the amount of such security so required in such 

proceedings. The taking of private property for a rail­

road run by steam or electric power for logging or 

lumbering purposes shall be deemed a taking for a public 

use, and any person, firm, company or corporation taking 

private property under the law of eminent domain for such 

purposes shall thereupon and thereby become a common 

carrier. 
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Offices of 
The County Counsel 

of Los Angeles County 
Suite 1100 Hall of Records 
Los Angeles 12, California 

September 2, 1960 

California Law Revision Commission 
School of Law 
Stanford, California 

Attention: Mr. John H. DeMoully 

Re: Recommendations relating to proposals of 
the Law Revision Commission 

Gentlemen: 

This office has been furnished a copy of "A STUDY RELATING 
TO TAKING POSSESSION AND PASSAGE OF TITLE" prepared by the 
private consultant to the Law Revision Commission and a copy 
of the "TENTATIVE RECOMMENDATION AND PROPOSED LEGISLATION" of 
the California Law Revision Commission Relating to "TAKING 
POSSESSION AND PASSAGE OF TITLE IN EMINENT DOMAIN PROCEEDINGS". 

Our comments have been requested on the above study and 
proposals and we have set forth specific responses to the 
proposed legislation and the study upon which the proposals 
are based. 

Preliminarily, we wish to advise you that this dffice acts 
as attorney for numerous agencies having the power of eminent 
domai~ Some of these agencies, such as the County of Los 
Angeles and the Los Angeles County Flood Control District, have 
and constantly exercise the right of immediate possession in 
their acquisitions for road, flood control channels, debris 
baSins and the like. By reason of this background, we have 
~nsiderable experience in dealing with the legal basis for 
those proceedings and in the practical effect on the condemnor 
and condemnee resulting from their exercise. 

We do not agree with the conclusions of the consultant that 
the subject is replete with vexing questions and numerous 
unsettled problems. We are not aware of any questions arising 
concerning whether title should be transferred on some date 
other than the recordation of the final order in condemnation. 

Questions of tax liability and interest payments we believe 
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have been settle~: 

See Revenue and Taxation Code, Sec. 4986, re 
proration of taxes; 

People v Peninsula Title Guaranty Co., 
47 C2 29, re assessments; 

Bellflower School District v Skaggs, C2, 
re interest on the award; 

CCP l255b re interest on judgment where 
immediate possession. 

Turning to the specific proposals we have the following 
comments: 

1. Order of Immediate Possession: We can see no 
useful purpose being accomplished in the enactment into 
a statute of procedures presently used in obtaining an 
ex parte order of possession. Those safeguards sought 
by such a statute are identical with those daily afforded 
under present procedures. 

2. Notice of order to owners and occupants: In 
1957 the legislature added CCP 1:~43. 5 to require 3 days 
notice before possession is taken. At this time the 
legislature heard arguments in favor of a greater period 
of time and those pointing to the necessity for retaining 
the immediacy of such a right. 

The reference to the latest secured assessment roll 
as the source of owners of property is not a novel concept 
in these proceedings. It is used 1n numerous county and 
municipal improvement act proceedings to give owners 
notice of hearings, etc. and through experience has been 
demonstrated as the source most likely to give current 
reliable information as to ownership. We do not know 
what other "records" would furnish a better reference. 

3. Delay in effective date of order: We have 
examined the Federal prooedure in this matter of delay 
in securing .. possession and have . conferred with attorneYs 
familiar with the actual exercise of the power and their 
experience has shown that such a delay is not warranted. 
It would seem to us that if hardship cases had developed 
through the present exeroise of this power (and we are 
not aware of any) then there might be good reason for 
conSideration, a delaying procedure. It is important 
to consider that the type of improvement being constructed 
in these cases is usually a freeway, road or flood control 
channel which has an effect on and involves much more 
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than just each parcel taken. We have in the past. with 
considerable success. relied upon the public officials 
charged with the responsibility for constructing these 
works to see that owners are given sufficient time to 
properly move. Absent abuses of this discretion, we do 
not agree that a statute should be enacted which provides 
for this unnecessary extension. 

4. Withdrawal of deposit: We agree that the owner 
entitled to the award should be entitled to 10~ of the 
deposit. We also believe the provisions of CCP 1254.7 
should be extended to all cases where immediate possession 
is taken .. 

5. Vacating the order of immediate possession: This 
proposal seems to spring from a concern that the legis­
lative bodies of the various public agencies might designate 
certain private property as necessary for a public 
improvement when such might not be the case. It should 
first be pointed out that the vast majority of those 
IItakings" by immediate possession emanate from public 
bodies where the legislative determination of "necessitytl 
is conclusive upon proper adoption of the resolution. See 
also PeoDle v Chevalier. 52 C2 299. In the Chevalier 
case. the court recognized the undesirable consequences 
that could flow from contents regarding necessity where 
the one parcel is but a part of a substantial project in 
stating 11*** would open the door to endless litigation, 
and perhaps colif'licting determinations on the question of 
'necessity' in separate condemnation actions brought 
to obtain the parcel sought to carry out a single public 
improvement." We have examined the California cases and 
are aware of no case where "necessity" has ever been suc­
cessfully raised. 

We suggest also that it is certainly within the 
power of the court to vacate a previously made order 
prior to possession. If such a procedure be adopted. we 
would also think that an appropriate writ- proceeding would 
be far speedier than an appeal in resolving the question. 

Possession Pending Appeal: We are in wholehearted agree-
ment with this proposal. 

Passage of Title: We have no objection to these proposals. 

Compensation for Improvements: We do not believe that 
there should be any question but what the condemnee is entitled 
to the value of his improvements to the extent that they contri-

I 
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bute to the value of the real property. We believe the law 
is abundantly clear on this point. If a etatute is proposed 
which attempts to epell these things out, it should also con­
sider the experiences of certain Eastern states where move-on 
houses were placed in the path of proposed freeways for the 
purpose of enhancing damages. This should not be allowed. 

Taxes and Special Assessments: Our only question on this 
proposal is whether the refund should come from the condemning 
agency or the tax collecting agency. 

Abandonment by the Condemnor: We again are not aware of 
any hardship cases as could exist. We do not believe that un­
founded concern for such cases should be the basis for statutory 
exactments [sic] particularly where many years of experience and 
many years of going through such procedures have failed to'create 
such a case. A possible answer to the concern expressed is to 
provide that where possession is taken. money on deposit with­
drawn, and title passes, then the public agency cannot abandon. 

Interest: We agree with the proposals regarding interest. 

Constitutional Revision and Supplementary Legislation: 
Ue are in agreement with the proposed constitutional revisions. 
We cannot agree on a piece-meal determination as to the propriety 
of taking possession for the same reasons set for regarding 
contests of "necessity". It would indeed be unfortunate for a 
portion of a particular improvement to be delayed because of an 
adverse ruling on possession when all other parcels were approved. 

We appreciate the opportunity to comment on the proposed 
legislation. We hope our comments and recommendations serve to 
acquaint you with the benefit of our experience in this field. 

RDG/Jcu 

Yours very truly, 

HAROLD W. KENNEDY, County Counsel 

/s/ Richard A. Del Guercio 

By Richard A. Del Guercio 
Deputy County Counsel 
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John B. DeMouUy, Esq. 
EK.ecutive Secretary 

DION R. HOLM 

City Attorney 

San Francisco 2, Ce.l.1fornia 

August 31. ~960 

CaUf'ornia Law Revision CCllllllission 
School of' Law 
Btanf'ord, ()uif'ornia 

He: TEm'ATIVE lUOO!HD!IIDATIONS OF TIlE CALIFCmIIA LAW RMSION 
C<HaSSION RESPWl!ING TAKIHO POSSESSION AND PASSAGE OF 
TITLE Ilf 008.1' IXloIAIlI PROCEEDIlIOS. 

r Dear Mr. DeJ.bully: 
"-

c 

Your ~etter dated June ~ enclos1ng study and tentative ret'onmendatiOll8 
respect1Dg the above entitled aattar have 'oeen received. 

The study and recOllllllelldations h"ve been reviewed and I am pleased to 
subm1t my conments: 

I. 

Constitutional Ameudment With Impl.ement1ng Legislation. 

The CaUf'ornia Law RevisiOll Coum1sBion has concluded the:!; thP. 
provisions of' Section 14, Article I, of' the state Constitution which 
grant the ri8ht of' iDlDediate possession are too narrow in SCOlX' and def'ective. 
'!'hese provisiOll8 grant the r18ht of' iDlDediate possessiOll 0Illy to spec1f'1ed 
pubUc l18encies in right of' WII¥ and reservoir cases. Moreover, they do not 
assure the property owner that he will actual~ receive compen'lat~ eel at the 
t1me his property is taken. 

It is tentative~ rscaamended that the present provisiollS o~ the 
ConstitutiOll respect1ng such right to illlmediate possessiOll should be 
repeued and the Constitution amended to grant the ~giSlature power to 
detel'JlliDe which aaellCies should have the right to take 1,""",d1a~e possession 
and the procedure to be f'ollowed subject to the constitutionsl right of' the 
owner to be pl'Cllllpt~ caa:pelllated. 
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It is proposed by the ec-1ssion that in the event such constitutional 
amendment is adopted lepslation should be enacted extend1D8 the right ot 
:lJIIDed1ate poisealion to all t'C4Idemnors. 

It is al.so ret'Cl!II!!eTId!:Id that any such 1n;>leJaenting statute should perIII1t 
the c()l)demnee prauptly to raise the question at whether there is necessity 
tor the coadewmor to obtain poslession prior to Judgment. 

Since possession cannot be obtained other than for right at way or 
reservoir purposes untU Judgment, ID&tIY needed public :IlDprovementa are unduly 
de~ed even though there is no real. issue respect1nB: the right ot the public 
to take the property. Moreover, de~ in the acquisition ot property 
frequently results in increas1nB: costs to such 811 extent that the illlprovements 
cannot be constructed with the t1mds available or must be draaticall.y 
curtaUed in scops. 

Certainly the right ot immediate possession should prove beneticiaJ. 
to municipalities and other public agendes. While amendi D8 tbe Constitution 
with the enactment at the proposed 1mplementiD8 lepBlaUoa -.v prove 
difticult to accCDpllIh, the cbaDSes should be ursed. 

II. 

The following legislation i8 al.so tentatively rec .... ended by the 
CaJ.1tornia law Revision CClllllli8Sion. 

1. Order ot :1mmed1ate possession. 

While there are no statutes respectiD8 procedure to be tollowed. in 
obtainiD8 811 order ot immediate possession in practice> the order at 
possession is issued on 811 experte application. The CCllllllisaion believes 
that the present procedure need not be cilaD8ed but should be codified and 
that the order should not be issued unless the court deterJDines that the 
condemnor is entitled to take the propsrty and obtain immediate possession. 

Cod1t1cation at existing procedure should not be obJectionable. 

2. Notice at order to owners and occupants. 

Presently only three ~s notice to OWllerS and occupants is required 
before possession is actually taken. Moreover. the condemnor is permitted 
to determine the names and addresses ot the owners of the property fres 
the latest assessment roll. 

The CCllllllission ret'OI!I!Umds that at least 2O-days notice should be 
required and that ""ice should be made 011 all persons reveal.ed by the 
records to have 811 interest in the property. Since all persons having 
an interest in the property should be given adequate notice there ehould be 
no obJection to this proposaJ.. 

(58) 

1 



c 
.. .. . 

-3- 8/31/00 
3. Delay in effective date of order. 

Within the 2O-da.Y period af'ter notice 1s given the owner or occupant 
ot the property should be permitted to apply to the court for an order 
delaying the effective date ot iumlediate possession in order to prevent 
UIlllecessary bardBhip. There is no such provision in the existing law. 
This proposal may en occasion prove beneficial to municipalities when 
other condemnors seek to acquire their property. It should not prove 
objectionabl.e. 

4. Withdrawal ot deposit. 

While the Constitution presently requires the condemnor in cases ot 
immediate possession to make a deposit and gives the condemnee the ri8ht 
to challenge the amount depOSited there is no right to withdraw any ot 
the deposit unless the property is taken tor highway purposes in which 
event the condemnee may withdraw only 75'(.. 

~ the condemnee must vacate the property and llIO'Ie to a new location 
when there may be no money availabl.e f'raII the condemnation. 

The COIIIII1ssion recmrnent\s that persons havins an interest in the 
property be authorized to withdraw the entire deposit. This appears to C be fair and should not be objectionable. 

c 

5. Vacatins the order of immediate possession. 

The CommiSSion recOlllllends that the owner or occupant ot the property 
should have the risht to contest the condemnor's risht to take the property 
by eminent d(IIU.1n or his right to obtain iDIDed1ate possession ot the 
property, or both, by motion to vacate the order tor 1J111118(l1ate. posseSSion 
prior to the tillle possession is taken. 

It is further rec~nded that such an order shoUld be appealable, but 
that while the appeal should not autaDat1caJ..l¥ stay proceed1rlis UDder the 
order ot immediate posseSsion both the trial and appellate courts iIhoUld 
have the right to stay proceedings until the appeal. is decided. 

Presently there is no proviSion in the exist:!.nS laY that permits the 
condemnee to contest the right ot the condenmor to take Prape1'~ prior to 
the time possession is taken. 

The issue ot public use which may be used as a defense in I!IVeI'1 
condeJlllation proceeding and the question ot necessity which may be raised 
under certain lilllited circumstances are ot very little aid to the condemnee 
if the condemnor has already demolished all 1.mprovements on the property I 
denuded the site of vegetation and inundated the property with water. This 
appears to be a tair proposal and should not·be objectionabl.e. 
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6. Possession pending appeal. 

The COIIIlI1ssion recOlllllends that the statutes permitting the condeamor 
to take possession pending appeal should be revised to provide that taking 
possession sball not constitute a waiver of the riSht of appeal. 

The existing rul.e holding that a c~or waives the right to appeal 
on taking possession is unfair to the condemnor and should be chaDged by 
appropriate legislation. 

7. Passage of title. 

The COIIIlI1ssion recaDDends that if possession is taken prior to the 
final order of cond"""'80tion title should pass when the condemnor is 
authorized by the order of possession to take the property. The condemnee 
at that time loses substantially all vestiges of title and there should be 
no obJection to this proposal. 

8. Compensation for improvements. 

The COlllll1ss1on recC!l!!!e!!ile that legislat10n should be enacted providing 
that the condemnee is entitl.ed to compellS8'tiOl1 for the impravements on the 
property on the date of the service of the IIUIIIIIOI1S unless they are removed 
or destroyed prior to the date the condemnor takes title to or possession 
of the property. This proposal should prove to be very helpful since it 
vould clar1fy existing laY. Its adopt1on should be urged. 

9. '1'e.xes and special assessments. 

The COIIIID1ssion rec<llll!!le!ld s that the condemnor should be required to 
reimburse the condemnee for the prorata share of the taxes that have been 
paid and are attributable to tbe portion of the talC year foll.ow1ng the 
date tbat the condemnor acquires title to or possess1on of the property. 

While property taxes and special assesl!IDents are prorated fram the 
date the cOlldemnor either takes title to or posseSSion of tbe property vbere 
the cO'Ademnor is a public agency the condemnee presently loses the 'benefit 
of the proration if' he has already paid such taxes or assessmenta since there 
is no provision for refUnd by the taxing authority or reimbursement by the 
condemnor. The condemnee should nat lose the benefit of prorat101l where he 
has already paid taxes or assessments and there should be no obJection to 
this amendment. 

10. Abandonment by the condemnor. 

The CCillllldssion reccm&ends that if' the condemnor takes possesdon of 
the property prior to final order of condemnat1on, it should nat baYe the 
right to abandon the proceedings unless the coademnee consents to the 
abandonment. 

, , 
.... t,:-· .. 
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C.C.P. Section 1255 (a) presently perlDits the condemnor to abandon 
tbe taking at any time after the COIIII!encement of the action and untU 30 
days after final Judgment unless the condemnee can establ1sb an estoppel 
such aswa.s done in Times-Mirror VB. SUperior Court (1935) 3 Cal. e:i 309. 
The proposed amendment would not appear to be obJectionable. 

11. Interest. 

The COIlIII1ssion recomends the enactment of legislation provid1ng 
that interest ceases to accrue upon payment of the award or if fUnds are 
deposited in court upon the date the deposit is avaUable for :payment to 
the person entitled to it. 

Presently interest runs fran the date of entry of Judgment unless 
possession is taken prior to entry of Jud8JDent in which case interest is 
computed fran the effective date of the order for possession. 

While the condemnee presently has the right to withdraw up to 75;' of 
a deposit made by the condemnor in highwa;y acquisition cases he may refuse 
to withdraw the deposit and force the condemnor to pay interest on the 
full EIIIlOunt of the Judgment fran the date of taking possession. 

certainly the condemnor sbould not be required to pay interest on 
money deposited simply because the condemnee neglects or refUSes to 
withdraw it. The adoption of the proposed amendment should be urSed. 

Sincerely yours, 

Sf DIOO R. HOUf 
DIOl'i' R. HOLM 
City Attorney 

(61) 


