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Memorandum No. 67{1960)

Subject: Study No. 36 - Condemmation - Apportionment and Allocation
of Award

Attached is a draft recommendstion and statute on apportionmeent and
allocation of the awerd in eminent domein proceedings. The following
comments may assist you in your consideration of the draft stetute,

SECTION 1-4. These secticms contein the basic recommendation of the
Commission relating to compensation of the owmers of separate interests
in the same parcel of property. BSection 1 repeals the existing require-
ment that the property be valued as if owned by a single owner. The
last sentence of Section 1246,1, which is repealed by Section 1, has
been placed in Section 1255 of the Code of Civil Procedure by Section k
of this act. Section 2 amends C.C.P. Section 1248 to meke it clear that
the court, Jury, or referee is to determine the value of each linterest ip
the property. Section 1248a appears to contain a special rule of severance
damage when reilrced rights of way are condemned for certain specified
purposes. The amendment suggested in Section 3 eliminates the enumeration
of the specific purposes, thus permitting thie type of severance damage
to be pald whenever railroad rights of way are condemned for any purpose.

SECTIONS 5-6. 'These sections contain the Commission's reccmmendation
of compulsofy consolidation of proceedings relating to the same parcel of
property. Even if Section 1244t is left unchanged, the last subdivision

grants the plaintiff the option to consclidate such proceedlings.




The edditional language that appeers in subdivision 1 of Section 12Uk
is merely some language taken from subdivision 5 which appesrs to belong
more properly in subdivislon 1. The remaining languege that has heen
deleted from subdivision 5 is contained in the new Section 124k4,1 together
with the compulsory consolidation provision.

SECTIONS T-8. These sections have been added to state the rule
reccumended by the Commission vhen lessehold property 1s partially taken,
These sections were originally drafted by the consultant and have been
revised by the staff.

Section 1246.2, proposed by Section 8 of this act, provides for the
termination of s lease when an essentisl part thereof or the part that
was the materisl inducement to the lessee is taken. This language does
not exectly correspond to the equivalent provision of Civil Code Section
1532. Hote, too, that while Civil Code Section 1932 only givee the
lessee the option to terminate the lease, Section 1246.2 will give the
option to either party. If the Commission wishes to consider a section
more closely corresponding with existing law releting to destruction of
leasehold property, the following may be considered:

1246.2. When part of the property subject to & lease is sought to
be condemned, the court, upon motion of the lessee made prior to the
adinission of any evidence as to value or dameges, shall adjudge the lease
terminated as of the date possession of or title to the property is teken
by the pleintiff, whichever is esrller, if the court determines that the
greater part of the property subject to the lease, or that part thereof
which was and which the lesgor at the time the lease was entered into hsed
reason to believe was the materisl inducement to the lesgee to enter into

the lease, is being taken.
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For comparison, the pertinent part of Civil Code Section 1932 is set
out below:

1932. The hirer of = thing may terminate the hiring befare the end
of the term agreed upon:. . . yhen the greater part of the thing hired,
or that part which was and which the letter had at the time of the hiring
reason to believe was the material inducement to the hirer to enter into
the contract, perishes from any other cause than the want of ordinary
care of the hirer.

If the alternative Section 1246.2 suggested sbove 1s approved, the
last sentence of the recommendation should be revised to read as follows:
Procedurally, the lessee should be required to elect

whether or not he will terminate the lease because of a

partial teking prior to the reception of any evidence on

the question of wvalue, for the amount the parties are

entitled to receilve cannot be determined until the lessee's

future obligations under the lease are settled.

SECTION 9. This 18 a proposed savings clsuse which will exempt from
the proposed chenges any eminent dcmein proceeding commenced prior to the
effective date of the act. The Commission may wish to consider having
this act go into effect later than the usual 90 days afier the close of
the session. It may require a greater length of time for condemners 40

make the administrative changes this act will mske necessary.

Regpectfully submltted,

Joseph B. Harvey
Assistant Executive Secretary
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RECOMMENDATION OF THE CALIFCRNIA LAW REVISION COMMISSION
relating to

Allocstion and Apporticnment of Award

When the ownership of property taken by eminent domain 1s divided
mmong such perpons as lessees, life tenants, easement owners, reversioners
and remaindermen, problems are presented as to the manner in which the
owners of the various interests are to be compensated. The law Revision
Cormission has concluded that both the subsgtantive law and the procedure
followed in valulng the separate interests should be changed. The
Commission has slso concluded that revision of the law is needed in regard
to the compepsatlcn to be awarded a lessee when cnly 2 portion of the

property subject to the lease is tezken by eminent domain,

Valuation of Separate Interests

Under Section 12U6.1 of the Code of Civil Procedure, the valus of
the parcel of property to be taken by eminent domain is first determined
as if it were owmed by a single person regardless of the separate interests
in it. Then, in a subseguent phase of the proceeding, the value of all
interests that encumber the fee are determined end awarded to the owners
of such interests out of the total awerd first determined. The cwner of
the fee recelves what is left., The sssumption that is thus made for
purposes of valuation - that the property is owned by & single ovmer -
is, of course, false in many cases., Because this assumption is felse

the existing law sometimes ylelds unjust results. As the consultant's



study demonstrates, the amount the owner of the fee recelwves sometimes
exceeds the amount that he could obtain for his interest on the open
market. In other cases the property owner receives less for his interest
then its market value.

It hes been argued that the present procedure for determining the
value of separate interests is proper on the ground that the condemver
should only pay for what it receivee, i.e., if the condemner gete a fee
simple, 1t should pay for a fee simple even though the holders of the
varicus interests in the property are paid more or less than their
respective interests are worth. This view reflects the "in rem" theory
of condemnation. Here snd elsewhere in its recommendations, however, the
Commigsion has rejected the "in rem" theory because it does not adequately
effectuate the constitutional objective of just compensation. The
Commission believes that the owner of an interest in property is jJustly
compenseted for the loss of his property only when he is given the market
value of what was taken from him and he is not justly compensated when
he is given elther more or less than the value of property taken from
him. The cost of improvements constructed for the benefit of the publie
should be borne by the public, and no porticn of this cosi should be
shifted to the ocwner of an interest in the property taken for the
construction of the improvement by a procedure which requires him to
accept less than his interest is worth. On the other hand, the owner
of an interest In property should not be given a windfall at the eipense
of the public merely because his property is acquired for public use.

The Commission recommends, therefore, that the law and procedure

applicaeble to valuing property in eminent domain proceedinge be revised
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so that each person whose property is taken will recelve compensation

measured by the value of the property or property interest taken from him.

The Commigsion recczmends the eliminetion of the present procedure which
proceeds from a false assumption and often either rewards or penslizes

owners of property interests that ere taken for public use.

Compensation of the Leessee in Partiasl Tbkiqg_cases

1. Under present Californis law, when property subject to a lease
is partially taken by eminent domsin, the court first apportions the totel
rental obligation under the lease bhetween the portion of the property taken
and the portion not teken. The lessee 1s then awarded the present value
of the future rental obligstion allocable to the pert of the property
taken, and he remains lieble to pay the rent e it falls due over the
remainder of the lease. In addition, the lessee is awarded any bonus value
which the part teken mey have, }.e., the amount by which the ecornomic
value of the lease uypon the part of the property taken exceeds the future
rental obligation on that part.

The present law is unfelr to lessors of property for it deprives
them of their security for the lessee's performsnce. In the absence of
condemnation, the lessor’s best security for the performance of the lessee's
obligations during the term of the lease is the property itself; if the
lessee fails to perform, the lessor may always reclaim the property. But,
under existing law, the condemner takes the security while the lessee
is given all of the money representing the future rent, and the lessor
is required to trust the lessee’s good faith and sclvency for the payment
of the future rent. The larger the portion of the property subject to

the lease that is taken by the condemner, the more scute is the lessor's
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problem, for the property remaining msy be of little value and the amount
given the lessee msy epproach the total rental obligation.

Under existing law when all of the property subject to a lease is
taken, the lease ig deemed terminsted. The rental obligation ceases, and
the lessor does not have to trust the lessee for payment. This rule is
fair to both lessors and lessees. There is no reason to have a different
rule when only s portion of the leased premises is condemned.

Accordingly, the Commission recommends that when the amount of the
rental obligatlon allocable to the portion of the property teken has been
determined, that pert of the rental obligation should ceese to exist and
the lessee should receive no award representing the rental obligation.
The lessee would, of course, contimue to recelve an sward for the bonus
value, if any, of the portion of the leased property which is taken.

2. Related tc the preceding problem is the question whether the
lease should continue at all if a substantial part of the property is
taken by eminent domain. Under Civil Code Section 1932 e lessee may
terminate a lease if the premises are substantially destroyed. The
situation so far as the lessee is concerned is little different when the
premises are substentielly teken by condemnstion. Therefore, the
Commission recommends the enactment of legislation providing that a lease
is subject to termination if the portion of the leased property that was
the material inducement to the lessee to enter into the lease is taken
by condemmation. Procedurally, the court should determine whether the
lease is terminated because of a partial taking priocr toc the reception
of any evidence on the question of value, for the smount the parties

are entitled to receive cannot be determined untill the lessee's future
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obligaetions under the lezse are settled.

The Commission's recommendations would be effectuated by the

enactment of the following messure.



An act $o amend Sections 12Lk, 1248, 1248a and 1255 of the Code of Civil

Procedure, to repeal Section 1246,) of the Code of Civil Procedure,

and to add Sections 12LL.1, 1246.1 and 1246.2 to the Code of Civil

Procedure, all relating to eminent domain,

The people of the Btate of California to enact es follows:

SECTION 1. Section 12u6.1 of the Code of Civil Procedure is hereby

repealed.

[1246+¢lr--Where-there-are~-tve-or-nere-entates-or-divided-interaests-in
property-peought-te-be-eondemned y~the-platntiff-ig-ontitiaed -to-have-the-ameunt
af-bhe-avavd~for-naid-property-first-dotormined-as-betwaen-phainiifs
ond-akl-defepndante-eiaining-any-inborest~thepoiny-theroafiop-iln.tha-same
procesding-the-voppeebive~-rights-ef-svuah-deferdants-in-and-to-the.avard
shall-be-detarEined . by-the-eeurby-juryy-or-referos.and-the .award-apparticned
seecrdingly«--The-eonts-of -dateruining-the-appertionnont-of-the-avard-chall
be-pllevwed-bo-the-dafendants-and-taxed-asgainetb-the-plaintiff-oxeapt-that
the-~asgtn~ef-deterning-sny-igpue-as-to-title-bebvween-twe-or-mere-dafondants

shadl-be-berne-by-the-defendants-in-oueh-proporticn-as-the-gours-may-diveate]

SEC. 2, BSection 1248 of the Code of Civil Procedure is amended to

read:;

1248, The court, jury, or referee must hear such legal testimony as
may be offered by any of the parties to the proceedings, and thereupon must

ascertain and assess:
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1. The value of each and every separaste estate or interest in the

property sought to be condemned, [and] including all improvements thereon
pertaining to the realty [y-snd-sf-each-and-every-sepavate-sstate-on

intereet-thervedn]; if [4%] the property coneists of different parcels, the

value of each estate or interest in such parcels [emd-eaek-estabe-er-interest

therein] shall be separately assessed;

2. If an estate or interest in the property sought to be condemned

constitutes only a part of an estate or interest in s larger parcel, the

damages which will accrue to the estate or interest in the portion not

sought to be condemned [y] by reason of ite severance from the portion
sought to be condemned [y} and the construction of the improvement in the
menner proposed by the plaintiff;

3. Separsately, how much each estate or interest in the portion not

sought tc be condemned [r-snd-eseh-estate-er-interest-thereiny] will be
benefited, 1f at all, by the construction of the improvement proposed by

the plaintiffe; and if the benefit {0 any such estate or interest [chali.be]

is equal to the damsges assessed under subdivision 2, the owner of the

[paresi] estate or interest shall be allowed no compensation except the

value of his estate or interest in the portion taken; but if the benefit

{sheii-be] is less than the damages 50 asgessed, the former shell be
deducted from the latter, and the remainder shsll be the only damages
allowed in addition to the value;

L4, If the property sought to be condemned be water or the use of
water, belonglng to riparian owners, or appurtenant o any lands, how

much each separate estate or interest in the lands of the ripsrian cwner,

or the lands to whieh the property sought to be condemned is appurtenant,
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will be benefited, if at all, by a diversion of water from its natural
course, by the construction and maintenance, by the person or corporation
in vhose favor the right of eminent domelin is exercised, of works for

the distribution and convenient delivery of water upon said lands; and
such benefit, if any, shall be deducted from any damages awarded the

owner of such [preperty] estate or interest;

5. If the property sought to be condemned be for a railroad, the
cost of good and sufficlent fences, along the line of such railroad, and
the cost of cattle-guards, where fences may cross the line of such railroad;
gnd such court, jury or referee shall also determine the necessity for and
designate the number, place and manner of making such farm or private
crossings as are reasonably necessary or proper to connect the parcels
of land severed by the easement condemned, or for ingress to or egress
from the lands remaining after the taking of the part thereof sought to
be condemned, and shall ascertain and agsess the cost of the construction
and meintenance of such crossings;

&. 1If the removal, alteration or relocation of structures or
improvements is sought, the cost of such removal, alteration or relocation
and the damages, if any, which will sccrue by reason thereof;

T. As far as practicable, compensation must be assessed for each
source of damages separately.

8. When the property sought to be teken is encumbered by a mortgage
or cther Jlien, and the indebtedness secured thereby is not due at the
time of the entry of the judgment, the amount of such indebiedness may be,
at the option of the plaintiff, deducted from the judgment, and the lien of
the mortgage or other lien shall be continued until such indebtedness is
paid.
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SEC. 3. Section 1248a of the Code of Civil Procedure is amended to

read:

1248a. In any proceeding taken under the provisions of this title,
where any railrcad, street or interurban railway tracks are sltuated on,
upon, along or across any lands or rights of way sought to be taken therein,
[fow-rendy-highwayy-boulevardy-strect-or-alley-purpesesy-or-£for-the-purpeses
af-a-Fight~of-vay-for-any-pubtie-nkility-be-be-eonstruetedy -ecupliebed-and
maintained-by-a-county;-edty-and-countyy-or-any-tnaerperated-eity -o¥-tovay

er-by-a-Bunietpal-wabter-dintriedy | the plaintiff shall [y-if-the-compieind

'eantains-a-prayer-thereger;—aaﬁ-shsws-%he—matter-hepein&i%e?-gre*iﬂedy]

obtain s final judgment of condemnation ordering, in addition to the
condemation of such lands or right of way for the purposes set forth in

the complaint, the relocation or removel of any railrocad, street or inberurben
railwey tracks therson. Where the removal or relocation of such tracks is
scught in any such proceedings, the complaint must contain a description

of the location and proposed locetion of such tracks, and must be accompanied
by a map showing such locetion and the proposed location of such tracks,
Thercompensation to be paid for such reloecation or removal of tracks shall

be agcertalned and assesged in the action, as in other cases, and separately

from other sources of damsge.

SEC. k. BSection 1255 of the Code of Civil Procedure is amended to

read:

1255, Costs mey be allowed or not, and if allowed, may be apportioned

between the parties on the same or adversge sides, in the discretion of the




o Court; but the costs of determining any issue as to title between two or

more defendents shall be borne by the defendants in such proportion as the

court may direct.

SEC. 5, Section 1244 of the Code of Civil Procedure is amended to

read:

l2kl, The complsint must contain:
1. The neme of the coxrporeticon, ssscelation, commlssion, or person in
charge of the public use for which the property is sought, who must be styled

the plaintiff [3] . ~ When application for the condemnation of a right

of way for the purpose of sewerage is made on behalf of a sgettlement, or of

an incorporated village or towm, the board of supervisors of the county

- mey be nemed as plaintiff.

2. The names of all owrers and claimants, of the property, if known,
or a statement that they are unknown, who must be styled defendants [#] .

3. A statement of the right of the plaintiff {5] .

k. If a right of way be sought, the complaint must be accompanied
by a map showing the location, general route, and termini of said right
of way, so far as the same is involved in the action or proceeding [#] .

5« A description of each plece of land, or other property or interest
in or to property, sought to be taken, and whether the same includes the
whole or only a part of an entire parcel or tract or piece of property,
or interest in or to property, bub the nature or extent of the interests
of the defendants in such land need not be set forth. [Ald-pareels-ef
38Hd - er-0Eher-proporiy-oF-tnterani-iR-6¥ -t o~properiy;-2ying-in-the - eountyy

o
H

and-reguived-fer~the-pame-publie-usey -uay-be-ineluded-in-the-came-er
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separabe-proegedings;-at-the~opbion-of-tha-~piainbiffy-bab-the-eeurt-nay
esnselidate-er-peparate-then-so-sutt-she-convenicres-of-tha-partiens--When
appiiesticn-for-the-copdernation-of-p-pight-of -way-for-the-purpese-of
seveyage-is-mrde-on-bekerf-ef-n-pebbiementy ~or-af-an-ineporperated-viltiage

¥ -5evEy ~the-Beard-ef-supervisers-of-the-county-pay-be-naned-as-piainbiffy |

SEC. 6. Section 12ik.) is added to the Code of Civil Procedure, to

read;

lekh,1, ALl parcels of land, or cther property or interest in or to
property, lying in the county, and required for the same public use, may
be included in the same or separate proceedings, at the option of the
plaintiff, but the court may consolidate or separate them to suit the
convenlence of the parties. If separate proceedings are commenced to
condemn the interests of persons owning or claiming separate egtates or
interests in the same parcel of property, the court shall, on meoticn of
the plaintiff or of any person owning or elsiming an interest in such

parcel, consolidate the proceedings.

SEC. 7. Section 1246.1 is added to the Code of Civil Procedure, to

read:

12k6.1. {1) Wnen all of the property that is subject to a lease is taken
by eminent domain, the lease terminates upon the taking of possession or title
by the plaintiff, whichever is earlier. |

(2} When only a part of the property that iz subject to a lemse is

teken by eminent domain, the lease 1s cancelled as to the part taken
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upcn the taking of posseasion or title by the plaintiff, whichever is
earlier, but except as otherwise provided in Section 1246.2, the lease
remains in force as to the remainder; and the portion of the rent reserved
in the lease that the court, jury or referse determines to be allocable

to the portion of the lease that is cancelled is thereuwpon extinguished.

SEC. 8. Section 1246.2 is added to the Code of Civil Procedure, to

-

reau.:

1246,2. When part of the property subject to a lease is sought to
be condemned, the lease terminates upon the taking of possession or title
by the plaintiff, whichever is earlier, if the court determines, upon motion
of either party to the lease made prior toc the admission of any evidence
as o value or damages, that:

(1} An essential part of the real property subject to the lease is
being taken; or

{2) The part thereof which was the material inducement to the lessee

to enter into the lease iz being taken.

SBEC. 9, This act does not apply to any proceeding in eminent domain
comuenced prior to the effective date of this act. Such proceedlngs shall
continue to be governed by the law appliceble thereto prior to the effective

date of this act.
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