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Memorandum No. 62 (1960)

SubJect: Study No. 38 - Inter Vivoe Rights

Attached as Exhibit I is & tentative reccmmendation and proposed statute
on inter vivos rights. The letter of transmittal that will be a part of the
pamphlet containing the Recommendation and Study is alsc attached as a
part of Exhibit I.

There are still some unresolved policy guestions in connection with
this study. These are indicated below.

(1) The ettached recommendation and statute provide that for the
purposes of dlvision on divorce quasi-community property is to be divided
a5 the court considers just. This means that quasi-commnity property will
not be treated exactly the same as commnity property in case of a divorce.
In some cases community property is required to be divided equally between
the spouses when a divorce is granted, i.e., when the divorce is granted
on grounds other than eruelty, adultery or incureble insanity. The
Commission discussed this metter at the May meeting but did not mske a
decision.

The consultant favors the atitached recommendstion. Furthermore, he
believes that there would be a sericus constltutional question if the
statute provides that quasi-commmity property be treated exactly like commumn-
ity property for purposes of division on divorce. See Study, pp. 23-25.

If the Commission decides to treat quasi-commnity property the seme

as commmnity property in case of a divorce, the language in Exhibit IZ
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{attached) is suggested as an alternative to the portion of the recommendas-
tion dealing with division on divorce. In addition, Section 146 of the
Civil Code (Section 8 of attached bill) would have to be revised to insert
"quesi-commnity property" in subdivisions one and two and to delete new
subdivision five.

{2} Under Section 661 of the Probate Code, & probate homestead can
be selected from the quasi-commnity property of the decedent only if the

decedent dies domiciled in California. This is because Section 661

applies to the properiy described in Secticn 201.5 of the Probete Code.

In the case of commnity property, a probate howestead can be set aside

even though the decedent dies not domiciled in California., Under the
Commission's tentative recommendation, s homestead can be selected from
qQuesi~community property during the lifetime of the spouse who originally
acquired the property, whether or not such spouse is domiciled in California.
Note that Bection 1237 of the Civil Code defines a homestead as "the
dwelling house in which the cleimant resides, together with outbuiidinge,
and the land on which the same are situated" and Section 1263 of the Civil
Code requires that the person declaring the homestead state that he "is
residing on the premises, and claims them es 8 homesteed.” Thus, the

spouse who claims an inter vivos homestead will reside in the homestead in
California. Tf the homestead is selected from quasi-community property
during the lifetime of the acquiring spouse, under the Commission'’s recommenda-
tion it will veat in the surviving spouse upen the desth of the acquiring
spouse, whether or not the acquiring spouse is domiciled in California at
the time of his or her death. The policy questions are:

{a) Does the Commission want to change the attached recommendation
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and require that the spouse who owns the quasi-commnity property be

domiciled in this Stste at the time the inter vivos homestead is claimed?}

Or at any subeeguent time?
{(b) Does the Commission wish to approve the attached recommendation
and statute which eliminate the domicile requirement in Section 661 of

the Probate Code so that a probate homestead can be set apart from quasi-

commnity property, even where the decedent who originelly acgquired the
yroperty dies not domiciled in Csliformia?

(3) Under Section 201.5 of the Probate Code property is not subject
to that section if acquired under the following circumstences: real
property is acquired in another stete by a merried person domiciled in
that state; such real property would be community property if located in
California and if the spouse acquiring the property were domiciled in
California (however, such real property would not be commnity property
if lccated in another state even if the spouse acquiring the property is
domiciled in California); the married person and his spouse move to
Celifornia amd exchange the real property in the cother state for elther
reel or personsl property in California. The policy question is:

Does the Commiselon wish to approve the sttached recommendation which
emends Section 201.5(b) so that the property in Cslifornia received in
exchange for the resl property in the other state would be subject to
Section 201.57%

(4} The effect of the attaeched statute is that, for gift tax purposes,
quasi-community property will be treated substantially like commmunity
property, even though neither the donor nor the donee are Or ever were

domiciled in California. Thus regidents and nonresgidents will be treated
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the same for gift tax purposes.
The 1957 amendments to the inheritance tex law provided that

quasi-comunity property be substantially treated like community property

for inheritance tax purposes if the decedent Gied domiciled in this State.
However, there is no substantlel discrimipation egainst nonresidents

here becaunse the Quwiving spouse is entitled to a marital exemption which
in effect exempts one-half of the separste property of the decedent

(including quasi-commmity separate property) from the ipheritence tex.
Regpectfully submitted,

John H. DeMoully
Executive Secretary
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EXHIBIT I

LETTER OF TRANSMITTAL

In 1957 the Californias law Revision Commission made a number of
recommendetions relating to the rights of a surviving spouse in property
acquired by & decedent while domiciled elsewhere. The bill which
embodied these recommendations ves enacted as law, becoming Chapter 490
of the Statutes of 1957. At the same time the Commission requested and
was authorized by Resolution Chapter 202 of the Statutes of 1957 to
make a study as to whether the law relafing to inter vivos rights of
one spouse in property acguired by the other spouse during marriage
while domiciled cutside Californis should be revised. The Commission
herewith submits ites recommendation relating to this subject and the
study prepared by its research consultant, Mr. Harold Mersh, Jr. of

the School of Law, University of Celifornia at Los Angeles.




{38) July 11, 1960

CALIFORNIA LAW REVISION COMMISSICN
School of Law
Stanford, California

TENTATIVE
RECOMMENDATION AND PROPOSED LEGISLATION

Relating to

INTER VIVOS MARITAL PROPERTY RIGHTS IN PROPERTY
ACQUIRED WHILE DOMICILED ELSEWHERE

NOTE: This is a tentative recommendation and proposed

statute prepared by the California lLaw Revision Commigsion.

It is not a final recommendation and the Commission should

not be considered as having made a recommendation on a

particular subject until the final recommendation of the

Commission on that subjgpt has been submitted to the Legislature,

This material is being distributed at this time for the purpose

of obtaining suggestions and comments from the recipients and is

not to he used for any other purpose.




(38)
TENTATIVE
RECOMMENDATION OF THE CALIFORNIA LAW REVISICN COMMISSION
Relating to
Inter Vivos Marital Property Rights in Fropexrty
Acquired While Domiclled Elsewhere
Background

Married persons who move to California often bring with them personal
property which was acquired during the marriage while they were domiciled
elsewhere and which would have been community property had they deen
domiciled here when it was acquired., This property is in some cases
retained in the form in which it is brought to this State; in other cases
it is exchanged for real or personal property here, Other married persons
who never become domiciled in this State purchese real property here with
funds acguired during merrisge while domiciled eleewhere. The leglslature
and the courts of this State have long been concerned with the problem
of what rights, if any, the spouse of the person whe originally acquired
such property should have therein, or in the property for which it is
exchanged, both during the lifetime of the acquiring spouse and upon his
desath,.

The Californie Legislature's first attempt to deal with property
Yrought here by married persons domiclled elsewhere at the time of its
acquisition took the form of a 1917 amendment to Section 164 of the Civil
Code which purported to treat such property as community property if it

would not have been eepurste proporty hed the owner teen domiciled
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in California when it was acquired., However, in Eagtate of Thornton,* decided

in 1933, the California Supreme Court held the 1917 amendment upnconstitutional
under the due process clause of the Fourteenth Amendment to the United States
Conetitution on the ground that a spouse's ownership of property ecquired
while domiciled elgewhere cannct be substantislly modified during hie
lifetime merely because he moves to Californias and brings the property with
him, Although the 1917 amendment has never been repealed, it has been
tacitly assumed by both the bar and the courts to be a dead letter since

Estete of Thorton wee decided.,

Legislation was enacted in 1935 and 1957 which, in effect, treats
property acquired other than by gift, devise, beguest or descent by a
married person whlie domieiled elsewhere substantielly like community
property upon hie d.ea.th.** However, such property heretofore has been
considered to be the separate property of the acquiring spouse prior to
his death except insofar as Section éOl.B of the Probate Code, enacted in
1957, places limitations on the cwner's power to meke "will substitute"
glfts of such property during his lifetime., This study and recommendation
ie concerned with whether and to whet extent such property sheuld no

Jonger be treated as separate property during the cwner's lifetime.

*1 Cal.2d 1, 33 Po2d 1 (193%).

**
There is no valid constltutional objection to this leglslation in ita

present form in view of the plenary power of the state over a decedent's
property. See Reccmmendetion and St relat to £ Y

Spouse in Property Acquired by Decedent While Domiciled Flsewhe 1
Cal. Law Revision Comm'n Rep., Rec. & Studies E-1 et seq. 319565.
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Recommendation

The Law Revision Commission delleves that property acquired cother
than by gift, devipe, bequest or descent by a married person while domiciled
in a noncomunity property state should continue to be treated as his
geparete property during his lifetime for most purposes., This doubtless
conforms to the owner's expectation in most cases and little if any useful
purpcse would be served by treating the property differently. The Commission
has ccncluded, however, that for three important purpcses such properiy
should no longexr be treated as the owner's separate property during his
lifetime: (1) declaration of a homestead during the lifetime of the spouse
who acquired the property; (2} division of the property in case of divorce;
and (3) treatment of the property for gift tex purposes., The Commission
recommends that special statutory provisions be enected to deal specificelly
with each of these problems. In addition, various other revisions of the
law, indicated below, should be made. Accordingly, the Comnission mekes

the following recommendations:

1, Tdeptification as_ 'quasi-community property.” The Commissicn

recommends that property acquired cther then by gift, devise, bequest or
descent by a married person while domiciled elsewhere should be referred
to as quasi-cammunity property in the speclal statutory provisions that
treat such property differently from other sepsrate property.f A major

advantage of such a label is that it makes it poesible to draft statutes

Of course, in situations not covered by the special statutes recommended
herein such property will comtinue to be, and to be referred to as,
separate property.




without repeating interminsbly the phrase "property acquired other than by
gift, devise, bequest or descent by a married person while domiciled
elsewhere." In additicn, this designetion will call attention to the fact
that the property ie being given 2 unique status for scme purposes and
will at the same time suggest that for these purposes the property is to

be considered more anslogous to cammmnity property than gseparate property.

2. Homestead. Quasi-comrunity property should be treated like

community property insofar ss declared homesteads are concerned. The
principal effect of this recommendation is that upon thé death of the
acquiring spouse e quasi-community property homesteed will vest in the
surviving spouse rather than in the heirs or devisees of the deceased
spouse, In addition, & husband will be able to select a homestead from
the quasi-community property of his wife without her comgent. Under
existing lew, quasi~commmity property is comeldered separate property
for this purpose and the wife, but not the husband, cen select s home-
stead from the separate property of the other spouse without that spouse's
consent. The Commission believes that for homestead purposes quasi-
commmity property, like community property, should be regarded by a
commmnity property state having been accumulated through the joint efforts
of the spouses. It should, therefore, be as open to the nonacquiring
spousé to declare a homestead in such property as it is in the case of
cormunity property. Ancther reason for treating quesi-community property

like community property for the purpose of a declared homestead is thet

Section 661 of the Probate Code was amended in 1957 to treat quasi-community

property substantially like commnity property for probate homestead purposes.
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Section 661 of the Probate Code was revised in 1957 upon recommendation
of the Commiseion to permit creation of the same kind of probate homestead

in quasi«community property as in community property if the spouse who

originally ecquired the property dies domiclled in California, Upon

further conslderation the Commission has concluded that the domicilisry
requirenent is not desireble. Where there i property in this State and
the situaticn is one in which the right to a declared homestead or s
probate homeptead otherwise exists, the fact that the owmer is not domiciled
here should not be controlling. Accordingly, the Commission recommends

(1) that a quesi-community property homestead created during the lifetime
of the acquiring spouse be treated like a conmunity property homestead,
vhether or not the spouse who originally acquired the homestead property is
domiciled in California at the time of the declaration or thereafter and
{2) that Sectlon 661 of the Probate Code be mmended to eliminate the
present requirement that the decedent be domiclled here et the dete of
death,

To effectuate these recommendations, the recommepded statute ineludes
the following provisloms:

(a) A new Section 1237.5 is added to the Civil Code and amendments
are made to Sections 1238 end 1265 of the Civil Code tc treat a homestead
selected from quesi-community property during the lifetime of the acquiring
gpouse the same as a homeptesd selected from community property.

(b) Section 661 of the Probate Code is amended to delete the
references to Section 201.% of the Probate Code and thereby eliminate
the present requirement that the decedent be demiciled here at the time

of hisg desth.
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(c) A technical emendment is made to Sectiom 663 of the Probate
Code,

3. Division on Divorce, New Sections 1i5.5 and 145.7 should be

added to the Civil Code and Sections 146, 148 and 149 of the Civil Code
should be emended to suthorize the court to make a division on divorece of
quasl-community property in such proportions as the court, from all the
facts of the case and the condition of the parties, may deem just. Under
the existing law, the court has no authority to make s division of such
property in cese of a divorece because it 1s separate property. This seems
incongruous in e compnmity property state inesmuch as this property, like
community property, was accumuleted through the joint efforts of ‘!:he gpouses.

It is not, however, recommended that quasi-community property be
treated exactly the same as community property in case of a divorce., Unless
& divorce iz granted on the ground of adultery, incurable insanity or extrenme
cruelty--in which cape community property is divided inr such proportions
as the court from all the facta of the case and the condition of the parties
mey deem just--community property is required to be divided equally between
the spouses. The Commission believes that an equal division of the qQuasi-
community property would be unfair in & case in which the spouse who
originally acquired the property 1s granted a divorece -- i.e., vhere a wife
who originelly acguired the guasi-community property is granted a divorce
on the grounds of deseriicn. Instead, the Commission recommends that the
court he permitted to make z just disposition of the property based on the
circumstances of the particular case,

The Commission recommends thg.'h quasi-coammunity property be subject to

division when a divorce is granted in Celifornia, whether or not the spouse
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owning the property is domiclled in California at the time of the divorce
or at any time previous thereto., Since the spouse seeking the divorce
will be domiciled in California, the California court should be authorized
to make & division of such quasi-community property as is subject to its

Jurisdiction,
L, Gift Tax, New sections should be added to the Revenue and Texation

Code and other sections of that code should be amended to treat guasi-
community property substantially like community property for purposes of
the Califernia gift tax. For inheritance teax purpcses, quesl-community
property is now trested substantially like community property. Accordingly,
‘the recommended statute includes these provisicas:

{a) A new Section 15300 is added to the Revenue and Texation Code to

define quasi-commmity property.

{b} Section 15301 of the Revenue and Taxation Code is amended to exempt

cne-half of the property froem the gift tex in the case of a glft of quasi-
community property by one spouse to the other. The same reasons that
Justify exemption of one-hslf of the property from tax in the cease of a
gift of community property by cne spouse to the other would appear to be
applicable to & pimilar gift of quasi-community property.

(¢) Analogous reasoning justifies the enactment of new Section 15302.5

of the Revenue and Texatlon Cocde giving the spouses the election to treat =

gift of quasi-community property to a person other than eilther of the spouses

as being made one-~-half by each spouse. Unless both gpouses make such an
election, however, the gift will continue to be considered as a gift made
by the spouse who originslly acquired the property. The Commiasion has

provided for an election to treat the glft as being made one-half by each
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spouse because to treat it the seme a8 a gift of community property wouwld
require the nonacquiring spouse who had no control over the gift to pay
one~half of the gift tax on the gift. In addition, in a case where the
donee is a close relative of the spouse who originglly acquired the property
and is not a relative of the cther spouse, the gift tax on the gift might
be incressed 1f the gift were required to e conpldered as being made one-
half by each spouse,

(d) A new Section 15303.5 is added to the Revenue and Taxation Code
to exempt from the gift tax s transfer of gquasi-commmity property into
commnity property. The effect of the seversl recommendations made herein
and of the recommendations made by the Commission in 1957 is to treat
quesi-community property substantially like communlty property as far as
some of the most importent rights in the property are concerned. Thie
being so, the change in the "bundle of rights" of elther spouse by the
ccaversion of the properiy into true comminity property appears too

insignificant to Jjustify a gift tex,,

(e) A new Secticn 15306.5 is added to the Revenue and Taxation Code
to plece upon the person claiming that property is quasi-community property

the burden of proving that the property is such.

5. Community Property Definition., Section 164 of the Civil Code,

which defines community property, should be amended to delete the unconsti-
tutional 1917 smendment and to substitute langusge which defines as
community property only real property situated in this State and perscnal

property wherever situated which la acquired during marriege by e merried
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person while he or she is domiclled in this State. The Commission does not
believe that Callfornia can properly assert the right to determine the
nature of marital property interests acquired in real property located
outside of this State. Nor does the Commission believe that California
shouwld underteke to give a married person s commnity property interest in
property acguired by his spouse unless the acquiring spouse is domiciled in
Californie at the time of acquisition, even 1 the property in question is
real or personal property situated in this State, California does noct, in
the opinion of the Commisslon, have sufficient interest in the merital

property ri'ghts of nondomiciliaries to Justify the application of its community

property system to them.

6, Adjustment of Section 201.5 of the Probate Code., Section 201.5

of the Probate Code ghould be revised. The Commission has reccmmended
herein that Section 16k of the Civil Code be revised so that it is clear
that real property acquired in ancther state by s person domiciled in
California is not community property but thet the nature of the marital
property interests in such property is determined by the marital property
law of the state in which the property is situated. Thus, under Section
a01.5 as it now reads, property received in exchenge for real property
located in ancther state would not be subject to Section 201.5. However,
1f the resl property was acquired in the cother stete during marriage other
than by gift, devise, beguest or descent, any property acquired in exchange
therefor after the acquiring spouse becomes domiciled in Califernle loglcally
should be subject to Section 201.5. The recommended statute makes this

change in Section 201.5 of the Probate Code.
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The Commission's recommendation would be effectuated by the

engctment of the following measure:

An act to edd Sections 1l5.5, 145.7 and 1237.5 to the Civil Code, to

amend Sections 146, 148, 149, 164, 1238 and 1265 of seid code, to

smend Sections 201.5, 661 and €63 of the Probate Code, to add

Sections 15300, 15302.5, 15303.5 and 15306.5 to_the Revenue and
Taxation Code and toc eamend Section 15301 of sald code, all relating .

to property acquired by married persons.

The people of the State of California do enact as follows:

SECTION 1. Section 164 of the Civil Code is amended to read:

164. All other real property situated in this State and ell other

personal property wherever situated acquired [aféer] during the merriage

by [either-husband-er-vifey-or-bothy] a married persor [ineiuding-wead
preperiy-situnted-in-shis-Siaie-snd-personai-propersy-wherever-aituatedy
heretofore-ar-hereafier-aequived-while~dopieited~elsevherey ~wateh-woudd
ned-kave-been-ihe-separate-properby-of-eithor-if-acguired] while domiciled
in thig State [y] is commnity property; tut whenever any resl or personal
property, or any intervest therein or encumbrence thereon, is ascguired by a
married woman by an instrument in writing, the presumption is that the
same is her separate property, and if acquired by such married woman and
any other person the presumption is that she takes the part acquired by
her, as temant in common, unless a different intention is expressed in the

instrument; except, that when any of such property is acquired by husband
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and wife by an instrument in which they are described as husband and wife,
unless & different intention is expressed in the instrument, the presumption
is that such property is the community property of said husband and wife.
The presumptions in this section mentioned are conclusive in favor of any
person deeling in egocd faith and for a valuable consideration with such
married women or her legal representatives or successors in interest, and
regardless of any change in her marital status after acquigition of said
property.

In cases where a married woman has conveyed, or shall hereafter convey,
real property which she acguired prior to May 19, 1889, the hushand, or
his heirs or assigne, of such married woman, shall be barred from commencing
or meintaining asny action to show that seld real property weas commnity
property, or to recover said resl property from and efter one year from
the filing for record jin the recorder's office of such conveyances,

respectively.

As used in this section, perscnal proverty does not include and reasl

property does include leagehold interests in real property.

SBC. 2. BSection 1237.5 is added to Chapter 1 of Title 5 of Part 4
of Divislon 2 of the Civil Code, to reead:

1237.5. As used in this title:

{1) "Quasi~community property" means property situated in this State
heretofore or hereafter acquired:

(a) By elther spouse while domiciled elsewhere which would have
been commnlty property of the husband and wife hed the spouse acquiring

the property been domiciled in this State at the time of its acquisition; or
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(b} In exchange for real or personal property, wherever situated,
pcquired other then by gift, devise, beguest or descent by either spouse

during the marriasge while domiclled elsewhere.
(2) "Separate property” does not include gquasi-comminity property.

SEC. 3. Section 1238 of the Civil Code is amended toc read:

1238. 1If the claimant be married, the homestead may be selected:
1. From the community property [y] ; or

2. From the g@si—mi@g preperity; or

3. Fzrom the separate property of the husbend; or ]
4. Subject to the provisions of Section 1233, from (a) the property

—

held by the spouses as tenants in common or in joint tenancy or [£wea] (b)
the seperate property of the wife.

When the cleimant is not married, but is the head of a family within
the meaning of Section 1261, the homestead may be selected from any of his
or her property. If the claimant be an unmarried person, other than the
head of a family, the homestead may be selected from any of his or her
property. FProperty, within the meening of this title, includes any
freehold title, interest, or estate which vests in the cleiment the

immediate right of possession, even though such a right of possession is

not exclusive.

SEC. 4. Section 1265 of the Civil Code is emended t0 read:
1265. From snd efter the time the declaration is filed for record,
the premiges therein described constitute a homeatead. If the selection

was made by & married person from the commmnity property, or from the guasi-
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comminity property, or from the separate property of the spouse making
the selection or joining therein, and if the surviving spouse has not

conveyed the homestead to the other spouse by a recorded conveyance which
failed to expressly reserve his homestead rights as provided by Section
1242 of the Civil Code, the land so selected, on the death of either of
the spouses, vests in the survivor, subject to no other liability than
such as exists or has been created under the provisions of thie title; in
other cases, upon the death of the person whose property was selected as
a homestead, it shall go to the heirs or devisees, subject to the power
of the superior court to assign the seme for & limited period to the
family of the decedent; but in no case shall it, or the products, rents,
issues or profits thereof be held lisble for the debts of the owner,
except as provided in this title; and should the homestead be sold by the
owner, the proceeds arising from such sale to the extent §f the value
allowed for & homestead exemption as provided in this title shall be
exempt to the owner of the homestead for a pericd of six months next

following such sale.

SEC. 5. Section 661 of the Frobate Code is amended to read:

661. If no homestesd has beenselected, designated and recorded,
or in case the homestead was selected by the survivor out of the separate
property of the decedent, the decedent not having joined therein, the
court, in the manner hereinafter provided, must select, designate and
set apart and cause to be recorded s homestead for the use of the
survivring spouse and the minor children, or, if there be no surviving

spouse, then for the use of the minor child or children, cut of the
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commnity property or |preperty-ieo-vhieh-Seetion-201~5-of-shis-code-ie

eppliesbie] gquasi-community property or out of resl property owned in

common by the decedent and the perscn or persons entitled to have the
homestend set apart, or if there be no commuplty property or {prepexky

4o-vhieh-Seetion-20Lvo- of-this~code-te-appiicable] quasi-community

property and no such property owned in common, then out of the separate
property of the decedent. If the property set spart is the separate
property of the decedent, [etker-kham-propewty-so-whieh-Seetion-201+5
of-4hate~aode-ia-appiieabliey] the court can set it apart only for e
limited period, to be designated in the order, and in no case beyond
the lifetime of the surviving spouse, or, as to a child, beyond its
minority; and, subject to such homestead right, the property remains
subject to administration.

Por the purposes of this section, the terms “quesi-commnity

property” and "separate property" have the meanings given those terms

in Section 1237.5 of the Civil Code.
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SEC. 6. BSection 663 of the Probate (ode is amended to read:

663. 1f the homestead selected by the husband and wife, or either of
them, during their coverture, and recorded while both were living, other
then a married person’s separate homestead, was selected from the community

property or quasi-commnity property, or from the separate property of the

person selecting or Joining in the selection of the seme, and if the surviving
spouse has not conveyed the homestead to the other spouse by a recorded
conveyance which failed to expressly reserve his homestead rights as provided
by Section 1242 of the Civil Code, the homestead vests, on the death of either
spouse, absolutely in the survivor.

If the homestead was selected from the separate property of the decedent
without his consent, or if the surviving spouse has conveyed the homestead to
the other spouse by a conveyance which failed to expressly reserve homestead
rights as provided by Section 1242 of the Civil Code, the homesteed vests, on
death, in his heirs or devisees, subject to the power of the court to set it
apart for & limited period to the femily of the decedent as hereinasbove pro-
vided. In either case the homestead is hot subject to the payment of any debt
or lisbility existing against the spouses or either of them, at the time of
the death of elther, except as provided in the Civil Code.

For the purposes of thie section, the terms "quasi-community property"

and "separate property” heve the meanings given those terms in Section 1237.5

of the Civil Code.
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. 8EC. 7. BSections 145.5 and 145.7 are mdded to Article L
of Chapter 2 of Title 1 of Part 3 of Division 1 of the Civil

Code, to read:

145.5 As used in Sections 145.7, 146, 148 and 149 of thie
code, "quesi-community property"” means all personal property
wherever sltuated and all resl property situated in this State
heretofore or hereafter mequired:

(a) By either spouse while domiciled elsewhere which would
have been community property of the husband and wife had the
spouse acquiring the property been dcmiciled in this State at
the time of its acquisition; or

(b) In exchange for real or perscmal property, wherever
situated, acquired other than by gift, devise, beguest or
descent by elther spouse duripg the marriege while domiciled
elsevhere,

For the puwrposes of this sectlon, personal property does
not include and resl property does include leasehold interests

in real property.

145.7. As used in Sections 146, 1L8 and 149 of this code,

"separate property” does not inelude quasi-community property.

SEC. 8. Section 146 of the Civil Code is amended to read:

146. In case of the dissolution of the marriage by decree of a court

of competent jurisdiction or in the case of judgment or decree for separate
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maintenance of the husbarnd or the wife without dissclution of the marriage,
the court shall meke an order for disposition of the community property and the

quasi-community property and for the assignment of the homestead ae follows:

One. If the decree is rendered on the ground of sdultery, incureble
insanity or extreme cruelty, the community property shall be assigned to the
respective parties in such proportions as the court, from all the facts of the
case, and the condition of the parties, mey deem just.

Two. If the decree be rendered on any other ground than that of adultery,
incursble insanity or extreme cruelty, the community property shall be equally
divided between the parties. |

Three. If a homestead has been selected from the commmnity property or

the quasi-comminity property, it may be assigned to the party to whom the

divorce or decree of separate maintenance is granted, or, in ceses where &
divorce or decree of separate maintenance is granted upon the ground of
incurable insanity, to the party agsinst whom the divorce or decree of
separste maintepance is granted. The assignment may be either absolutely or
for a limited period, subject, in the latter case, to the future disposition
of the court, or it may, in the discretion of the court, be divided, or be
sold and the proceeds divided.

Four. If s homestesd hes been selected from the separate property of
either, in cases in which the decree is rendered upon any ground other than
incurable insanity, it shall be sssigned to the former owner of such property,
subject to the power of the court to assign it for a limited period to the
party to whom the divorce or decree of separate meintenance is granted, and in

cases where the decree is rendered upon the ground of incurable insanity, it
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shall he assigned to the former owner of such property, subject to the power
of the court to assigﬁ it to the party against whom the divorce or decree of
separate maintenance is granted for a term of years not to exceed the life
of such party.

Five. The guasi~commnity property shall be assigned to the respective

parties in suych proporticns as the court, from all the facts of the case,

and the condition of the parties, may deem Jjust.

This section shall not limit the power of the court to make temporary
assignment of the homestead at any stage of the proceedings.

Whenever necessary to carry out the purpose of this section, the court
pay order a partition or sale of the property and a division or other dis-
position of the proceeds.

SEC. 9. Section 148 of the Civil Code is amended to read:

148. The disposition of the commnity property, of the quesi-community

praoperty and of the homestead, ae above provided, is subject to revision on
appeal in all particulars, including those which are stated to be in the

diseretion of the Court.

SEC, 10. Section 149 of the Civil Code is amended to read:

149. When service of summons is mede pursuant to the provisione of
Sections 412 and 413 of the Code of Civil Procedure upon & spouse sued under
the provisions of this chapter, the court, without the aid of sttechment
thereof or the appointment of a receiver, shall have and msy exercise the

same Jurisdiction over:
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{8) The commmnity reasl property of the spouse so served situated in
this State as it hes or may exercise over the community real property of a
spouse sued under the provisions of this chapter and personally served with
process within this State.

(b) The guasi-community real property of the spouse so served situated

in this State as it has or mey exercise over the quasi-community real property

of = spouse sued under the provisions of this chapter and persgonelly served

with process within this State.

SEC. 11. Section 15300 is added to Chapter 3 of Part 9 of Divieion 2

of the Reverue end Taxation Code, to read:

15300.  For the purposes of this chapter, property is "quasi-

community property" if it is heretofore or hereafter acquired:

{a)} By either spouse while domiciled elsewhere and would heve been
the community property of the husband snd wife had the spouse acquiring the
property been domiciled in this State at the time of its ascquisition; or

{b) In exchange for real or personal property, wherever situated,
ecquired other then by gifi, devise, bequest or descent by either spouse

during the marriage vwhile domiciled elsewhere.

SEC. 12. Section 15301 of the Revenue and Taxation Code is amended

to reasd:

15301. In a case of a transfer to either spouse by the other of
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community propeity or quasi-community property [te-eiihesr-spouse] one-

half of the property transferred is not subject to this part.

SEC. 13. Sections 15302.5, 15303.5 and 15306.5 are added to the

Revenue and Texation Code, to reed:

15302.5. If any quasi-community property is transferred to a
person other than one of the spouses, all of the property transferred
is subject to this part, and:

(2) The spouse owning the property is the donor; or

{b) At the election of both of the spouses, each spouse shﬂil be

considered to be the donor of one-half.

15303.5. A transfer of quasi-community property of either spouse
into community property of both spouses is not subject to this part;
but if the property so transferred is the property of the wife and
upon her death and survival by her husbend the entire community
property paseing to her husband is not subject to Part 8 of this
division, one~hslf of the separste property so transferred is subject
to this part upon the death of the wife as a gift from the wife to her

surviving husband at the time of her desth.

15306.5. As sgainst any claim made by the State for the tax
impozed by this part, there ies no presumption that property ascquired
by a spouse after marriage is quasi-commnity property. Any person
who claims that any property acquired after marriage is quasi-commnity

property hss the burden of proving that it is such.
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SEC. 1h. Section 201.5 of the Probate Code is amended to read:

201.5. Upon the death of any married person domiciled in this
State one-hslf of the following property in his estate shall belong
to the surviving spouse and the other one-half of such property is
subject to the testamentery disposition of the decedent, and in the
absence thereof goes to the surviving spouse: all personal property
wherever situated and all real property situated in this State
heretofore or hereafter ascquired:

{a) [aeguired] By the decedent while domiciled elsewhere which
would have been the community property of the decedent snd the
surviving spouse had the decedent beem domiciled in this State at the
time of 1ts acquisition; or

(b) [aequired] In exchange for real or personsl property,

wherever situated, [emé@-se] mcquired other than by gift, devise,

bequest or descent by the decedent during the marriage while domiciled

elsewhere.

All such property is subject to the debts of the decedent and to
administration and disposal under the provisions of Division 3 of this
code.

As used in this section personal property does not include and

real property does include leasehold interests in real property.




EXHIBIT II

3. Division on Bivorce. New Sections 145.5 and 145.7 should

be added to the Civil Code and Sections 146, 148 and 149 of the
Civil Code should be amended to authorize the divorce court to
treat quasi-community property like community property for the
purpose of division on divorce. Under the existing law, the
court has no authority to make a division of such property in
case of a divorce because it is separate property. This seems
incongruous in a community property state inasmuch as this
property, like community property, was accumulated through the

joint efforts of the spouses.
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