7/18/60

Memorandum No. 61(1960)

Subject: Study No. 23 - Rescission of Contracts

Attached is the statute on rescission of contracts prepared by
Commissioner McDonough. The Commission has considered the gtatute

through Section 1693.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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PROPQSED BILL

SECTION 1. Chapter 2 of Title 5 of Division 3 of Part 2 of the Civil

is hereby repealed,

SEC. 2. Chapter 2 of Title 5 of Division 3 of Part 2 of the Civil
is enacted, to read:
Chapter 2

RESCISSION

§ 1688. A contract is extinguished by its rescission.

§ 1689. A contract is subject to rescission in the following cases:

1. WUWhere the consent of the party who desires rescission or
of any party Jointly comtracting with him was given by mistake or
obtained through duress, menace, fraud or undue influence, exercised
by or with the comnivance of the party as to whom rescission is
desired or of any other party to the contract jointly interested
with such party; provided that a contract is not subject to rescission
fnf mere pistake, unless the party against whom reseission is sought
can be restored to substantially the same position as if the contract
had not been made;

2. Vhere the consideration for the obligation of the party who

desires resclasion falls, in vhole or in part, through the fawt of
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the party as to whom rescisslon is desired;

3. Where the consideration for the obligation of the party who
desires resciseion becomes entirely vold from any cause;

4, Where the consideration for the obligation of the party who
desires rescisslon fails In a material respect from any cause before
it is rendered to him;

5. Where the contract is unlawful for ceuses which do not appear
in ite terms or conditions, and the parties are not equally iIn fault;

6, Where the public interest will be prejudiced by permitting
the contract to stand.

T. Where the circumstances are those provided for in Sections 39,
1785, 1789, 1930 and 2314 of this code, Section 2470 of the Corporations
Code, Sections 331, 338, 359, 447, 1904 and 2030 of the Insurance Code

or any other statute providing for rescission.

§ 1690, Any parties to a contract may rescind the same by comsent

of all the other parties.

§ 1691. If a contract is subject to rescission under Section 1689,
g party sggrieved mey rescind the contract by manifesting his intention
tc do so to the cther partles to the contract, Subject te the provisions
of Section 1694 and Section 1781 of this code he must

(1) Rescind promptly upcn discovering the facts which entitle him
to rescind 1f he is free from duress, menace, undue influence or dis-

ability and is aware of his right to resecind; and
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(2} At the time of rescinding restore to the other party everything
of value which he hes received from him under the contract or offer to
restore the same upon condition that such party do llkewise, unless the

latter is unable or positively refuses to do so.

§ 1692. When a contract has been rescinded in whole or in part
pursuvant to Section 1690 or Section 1691, any party to the contract
msy bring en action to recover any money or thing owing to him by any
other party to the contract as a consequence of such rescission or for

any other relief to which he may be entitled under the circumstances.

§ 1693. If m contract is subject to rescission under Section 1689,
a party aggrieved may bring an action to have the contract rescinded by
the judgment of the court and to recover any money or thing owing to
him by any other party to the contract as a consequence of such
rescission and for any other relief to which he may be entitled under
the circumstances. Subject to the provisions of Section 1694 and
Section 1781 of this code, he must

1. Give the other parties to the contract notice of his intentlon
to tring such an action promptly upon discovering the facts which entitle
him to do 8o if he is free from duress, menace, undue influence or dis-
ability; and

2. At the time of giving such notice restore to the other party
everything of value which he has received under the contract or offer
to restore the same upon condition that the other party do likewlse,

unless the latter is unable or positively refuses to do so,.



§ 1694, When an action is brought pursuant to Section 1692 or
Section 1693

1. Rellef shall not be denjed dbecause of a delay in rescinding or
bacause of a failure to give or delay in giving notice of rescission unless
such Tailure or delay has been substantially prejudicial to the other party;

2. Relief shall not be denied because of a failure to restore or to
offer to restore beneflts received under the contract or a delay in doing
80 unless such failure or delay has been subetantialliy preludiclal to the

other party.

§ 1695. A person having a right of action under Section 1692 or
Section 1693 may assert the same by way of defense, counterclaim or cross-

complaint.,

§ 1696. A stipulation thet errors of description shall not avoid e
contract or shall be the subject of compensation, or both, does not take
awvay the right to have rescission adjudged for fraud, nor for migtake,
where guch mistake is in a matter essential to the inducement of the contract,

and is not capsble of exact and entire compensetion.
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§ 1696.1. Where a release is pleaded in answer to a cause of action
asserted in a pleading, the party asserting the cause of action msy serve
and file a responsive pleading alleging that the release has been rescinded
pursuant to Section 1691 or alleging grounds for rescission thereof under
Section 1693 of this code. If such = responsive pleading is served and
filed, the court shall first determine whether the release has been rescinded
or whether its rescission should be adjudged. If the release is held to
be valid it shall be accorded the effect to whick it is entitled as a
defense to the cause of action. If the release is found to have been
rescinded or if the party asserting the cause of action is entitled to
regscission of the release, the release shell be accorded no effect as a
defense to the cause of action; but the court shall set off against any
Judgrent rendered in favor of the party asserting the cause of action
the amount or value of any benefits that were conferred upon such party
in exchange for the release by the party who pleaded or intrcduced the
release and if such amount exceeds any judgment rendered in favor of the
party asserting the cause of action, the couwrt shall enter judgment in
favor of the party who pleaded or introduced the release in the amount

of such excess,

1696.2., In an action brought pursusnt to Section 1692 or 1693 of
this code the court may order the party to whom relief is granted to make
conpensation to the other party or to do any other act which justice may

reguire and mey make its Jjudgment conditional on compliance with the order.




[This
now seems
doubtful]

SEC. 3. Section 338 of the Code of Civil Procedure is amended

to read:

338, Within three years:

C O

8, An action brought pursuant to Section 1693 of the Civil

Code; provided thet where the ground for rescission is fraud, or

mlstake, the cause of action shall not be deemed to have accrued

until the dlscovery, by the aggrieved party, of the facts constituting

the fraud or mistake.

SEC. 4. Section 537 of the Code of Civil Procedure is amended

to read:

537. The plaintiff, at the time of iesuing the summons, or at
any time afterward, may have the property of the defendant attached,
as security for the satisfaction of any judgment that may be recovered,
unless the defendant gives security to pay such judgment, as in this
chapter provided, in the following cases:

1. In an action upon a contract, express or implied, for the
direct psyment of money, vhere the contract is made or is payable in
this State, and is not secured by any mortgage, deed of trust or lien
upen real or personal property, or any pledge of personal property, or,
if originally so secured, such securlty has, without any act of the
plaintiff, or the person to whomr the security was glven, become
valuelessy-previdedy-thatear . An action upon any liability, existing

under the laws of this State, of a spouse, relative or kindred, for
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the support, masintenance, care or necessaries furnished to the other spouse,
or other relatives or kindred, shall be deemed to be an action upon an
irplied contract within the term as used throughout all subdivisions of

this section. An action brought pursuant to Section 1692 or Section 1693

of the Civil Code shall be deemed to be en action upon an implied contract

witnin the meaning of that term as used in this section.

* K *

SEC. 5. Section L27 of the Cocde of Civil Procedure is amended to

read:;

427, The plaintiff may unite several causes of action in the same
complaint, where they all arise out of:

i, Contracts, express or implied. An acticn brought pursuant to

Section 1692 or Section 1693 of the Civil Code shall be deemed to be an

action upon an implied contract within the meaning of that term as used in

this section.

SEC. £, Section 112 of the Code of Civil Procedure is amended to

resd:

112. Justice cowrts shall heve original jurisdiction of civil cases
and proceedings as follows:

{(a) Ir all cases at law in which the demand, exclusive of interest, or
the ~ralue of the property in controversy, amounts to five hundred dollexrs

($500) or less, except cases at lav which involve the title or possession
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of resal estate or the legality of any tex, impost, assessment, toll or

municipal fine, and actions brought pursuant to Section 1692 of the Civil

Code,

SEC., 7. BSectionr 39 of the Civil Code is amended to read:

29. A conveyance or other contract of a person of unsound mind, but
not entirely without understanding, made before his incapacity has been
Judicially determined is subject to rescission as provided in the-Ckapher

en-Reseissien Chapter 2 (beginning with Section 1688)of Title 5 of Ddvisicn

3 of Part 2 of this Code,

SEC. 8. Section 1566 of the Civil Code is amended to read:

1566, CONSENT,.WHEN.VCOIDARLE, A consent which is not free is never-
theless not absolutely void, but may-be-veseinded.by-the-partiesy-in-the
=annes~-pyeperibed-by-the-Chaptor-on-Reseinsisr is subject to rescission

as provided in Chepter 2 (beginning with Section 1688) of Title 5 of

Divisicn 3 of Part 2 of this Cede,

SEC. 9. Section 1930 of the Civil Code is amended to read:

1930. When a thing is let for a particular purpose the hirer must
not use it for any other purpose; and if he does, he 1s liable to the Jetier
for all damages resulting from such use, sy-the-letier-may-treat-the-conbreast

ag-theweby-reseinded and the contract is subject to rescission as provided

in Chapter 2 (beginning with Section 1688) of Title 5 of Division 3 of

Part 2 of this Code.
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SEC. 10. Sectlon 2314 of the Civil Code is amended to read:

2314, RESCISSION-CE-RATIFICATICN: A ratification may-be-reseinded
when made without such consent as is required in a contract, or with an
imperfect knowledge of the material facts of the transaction ratified, 1s

subject to rescission as provided in Chapter 2 (beginning with Section 1688)

of Title & of Division 3 of Part 2 of this Code but not otherwise.

SEC. 11. Section 2470 of the Corporstions Code is amended to read:

2470, (a) Subject to the provisions of subdivision (b) of this

section, the transfer of a certificate is subject to rescission as provided

in Chapter 2 (beginﬁing with Section 1688) of Title 5 of Division 3 of Part

2 of the Civil Code msy-be-resainded and possession thereof #eeilrimed may

be recovered, in any of the following casges:

(1} If the endorsement or delivery of the certificate was procured
by fraud or duress.

(2) If the endorsement or delivery of the certificate was made under
such mistake as to mske the endorsement or delivery inequitable.

(3) If the delivery of the certificate was made without authority
from the owner.

{4) If the delivery of the certificate was made after the owner's
death or legal incapacity.

(b) The-wighb-to-v¥eseind The transfer of a certificate is not

subject to rescission and the possession thereof dsees-net-sxist may not be

recovered in either of the following cases:

(1} 1If the certificate has been transferred to a purcheser for value,
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in good faith, without notice of any facts making the transfer wrongful.

(2) If the injured person has elected to walve the injury or bas been
guilty of laches in endeavoring to enforce his rights,

(c) Any court of sppropriate jurisdiction may enforce specifically
the right to weeleim recover the possession of the certificate or fhe rights

with respect to rescission conferred by this section fe-reseind~the-bransfer

theweef and, pending litigation, may enjoin the further transfer of the

certificate or impound it.

SEC. 12. Section 331 of the Insurance Ccde is amended to resd:

331. Conceslment, whether intenticnal or unintentional, erbities-the

injured-party-to-reseind-insuranee makes the contract of ingurance subject

to rescission as provided in Chapter 2 (beginning with Section 1688} of

Title 5 of Division 3 of Part 2 of the Civil Code,

SEC. 13. BSectlon 338 of the Insurance Code is amended to resd:

338. An intentional and fraudulent omission, on the part of one
insured, to communicate information of matters proving or tending to
prove the falsity of a warranty, eriities-the-ipsurevr-~te-Feseird makes

the contract of insurance subject to resclssion as provided ln Chapter

2 {beginning with Section 1688) of Title 5 of Division 3 of Part 2 of

the Civil Code.




SEC. l4. Section 359 of the Insurance Code is amended to read:
359. If a representation is felse in a materisl point, whether
affirmative or promissory, she-injured-marFsy-is-ensziied-se-reseind the

contract is subject to rescission as provided in Chapter 2 {beginning with

Section 1688) of Title 5 of Division 3 of Part 2 of the Civil Code from

the time the representation becomes false.

SEC. 15. Section 447 of the Insurance Code is amended to read:
Lh7. The viclation of a material warranty or other material provision
of & policy y-ea-the-part-eaf-either-pariy-theveioy-entiizes~-the~-sther-36

receind makes the contract subject to rescission as provided in Chapter 2

(beginning with Section 168B8) of Title 5 of Division 3 of Part 2 of the

{ivil Ceode.

SEC. 16. Section 650 of the Insurance Code is amended to read:

650. Whenever a right to rescind or seek a decree rescinding &

contract of insurance is given to the insurer by any provislon of this part,
such right may only be exercised ai-psy-dime-previeus prior to the

commencerent of an action on the contract.

SEC. 17. Section 190k of the Insurance Code is amended to reed:
1904. In marine insurance, if a representation by the insured is
intentionelly false in any respect, whether material or immaterisl, the

the
iasafer-ﬁay-resaiaé/entire contract is subject to rescission as provided in

Chapter 2 (beginning with Section 1688) of Title 5 of Division 3 of Part 2

of the Civil Code.
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SEC. 18. Section 2030 of the Insurance Code is amended to read:

203C. Asn-insurer-is-erditled-do-regeind-a-eoidraet-ef-fire-insguranse
Hpan EEEE an alterztion in the use or condition of the subject matter insured
from that to which it is limited by the policy, when such alteration is made
without the consent of the insurer by means within the control of the insured,

and increases the risk, a contract of fire insurance is subject to rescission

es provided in Chapter 2 (beginning with Section 1688) of Title 5 of Division

3 of Part 2 of the Civil Code.

SEC. 20. Section i773 of the Civil Code is amended to read:
1773. REMEBIES-6F-BNPAIB-SELEER- (1) Subject to the provisions of
this act, notwithstanding that the property in the goods may have passed to

the buyer, the unpaid seller of the goods, as such, has:

{d) A right to rescind or seek a decree rescinding the sale as provided

in Chapter 2 (beginning with Section 1688) of Title 5 of Division 3 of Part 2

of this code and as limited by this act.

*¥ % ¥

SEC. 21. Section 1781 of the Civil Code is amended to read:
1781, WHEN-AND-HoW-THE-SEREER- MAY-RESSIND-THE-SAZE- (1) An unpaid
seller having a right of 1lien or having stopped the goods in transitu, may

rescind or seek & decree rescinding the transfer of title ag provided in

Chapter 2 {beginning with Section 1688) of Title 5 of Division 3 of Part 2

of this _code and ray recime the property in the goods, where he expressly

reserved the right to do so in case the buyer should meke default, or where




the buyer has been in default in the payment of the price an unreascnable
time. The seller shall not thereafter be liable to the buyer upon the
contract to sell cor the sale, but may recover from the buyer damages for
any loss occasloned by the breach of the contract or the sale.

(2) 'The btrensfer-efutitle-sghail-pes-he-held~ds-have-keen-regeinded-by

ga-ahpaid-geztex rights conferred on the unpaid seller by thisg section are

not effectively exercised until he has manifested by notice to the buyer or

by some other overt act an intention to #eseind exercise such rights. It

ie not necessary that such overt act should be communicated to the buyer,
but the giving or failure to give notice to the buyer of the seller's

intention to weseimd exercise such rights shall be relevant in any issue

involving the question whether the buyer had been in default an unreasonable

time before the rights ef-weseissiem-was were asserted.

SEC. 22, Section 1785 of the Civil Code is smended to read:

1785. WHEN-SELIER-HAY¥- RESCIND-SeHFRACT-OR-SALE- Where the goods have
not been delivered to the buyer, and the buyer has repudiated the contract
to sell or sale, or has manifested his insbility to perform his obligations
thereunder, or has committed & materisl breach thereof, the-ssller-gay

tesaddy-reseipd the contract or the sale is subject to rescission as provided

in Chapter 2 {beginning with Section 1688) of Title 5 of Division 3 of Part

2 of this code. by-givispg-nesice-gf-hig-eleeiion-s59-i5-da~-Ea-the-puvess

SEC. 23. Section 1789 of the Civil Code is amended to read:
1789, REMTDIZS-FCR-DREACE-CF-WARBANTY-: {1) Vhere there is a
breach of warranty by the seller, the buyer may, at his election:

*  *® ¥
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{d) Rescind or seek s decree rescinding the contract to sell or the

sale as provided in Chapter 2 (begirning with Section 1688) of Title 5 of

Division 3 of Part 2 of this ecode, and refuse to receive the goods, or if

the goods have already been received, return them or offer to return them
to the seller and recover the price or any part thersof which has been
paid.

{2) When the buyer has claimed and been granted a remedy in any one
of these ways, no other remedy can thereafter be granted.

{3) Where the goods have been delivered o the buyer, he can not

rescind or seek a decree rescinding the sale if he knew of the bhreach of

warranty when he accepted the gocds, or if he fails tc notify the seller
within a reasonable time of the election to rescind, or if he fails to
return or;gffer to return the goods to the seller in substantially as good
condition as they were in at the time the property was transferred to the
buyer. But if deterioration or injury of the goods is due to the breach
of warranty, such deterioration or injury shall not prevent the buyer from

returning or offering to return the goods to the seller and rescinding

or seeking & decree rescinding the sale.

(4} Where the buyer is entitled to rescind or seek & decree reécinding

the sale and elects to do so, the buyer shall cease to be liable for the
price upon returning or offering to return the goods. If the price or any
rart thereof has already been peid, the seller shall be liable to repay so
much thereof as has been paid, concurrently with the return of the goods;
or immediately after an offer to return the goods in exchange for the
repayment of the price

(5) Where the biver is entitied to rescind or seek & decree rescinding
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the sale and elects to 2o so, if the seller refuses to accept an offer of
the buyer to return the geoods, the buyer shall thereafter be dermad Lo
hold the goods as bailee for the seller, but subject te & lien to secure
the repayment of any portion of the price which has been paid, end with
the remedieg for the enforcement of such lien mllowed to an unpeid seller

by Section 1773.




