
5/11/60 

Memorandum No. 44 (1960) 

Subject: Study No. 36 - Taking Possession 

Attached to this memorandum as Exhibit I is the statute on 

taking possession that has been considered by the Commission. 

The strikeouts and underlining in proposed Section 12l~4. 5 indicate 

changes that have not been considered by the Commission. 

The Commission instructed the staff to make a recommendation 

on the problem of hOI>! to tie the statutes in with the proposed 

constitutional amendment. The statutes have been redrafted with 

this in mind. The statute in Exhibit I requires no constitutional 

amendment. It has been modified to eliminate any inconsistency 

with the present constitutional· provision. Exhibit II is a 

statute to become effective only if the ccnstitutional amendment 

is successful. It amends only Section 1244.5 as proposed in 

Exhibit I. Exhibit III is the proposed constitutional amendment. 

At the April meeting, the Commission recommended that 

language be placed in the statute requiring that the order of 

immediate possession be recorded. This requirement was placed 

in Section 1244.5. However, it may not be necessary. Section 

1243 provides: "A lis pendens shall be filed at the time of the 

commencement of the action in every county in which any of the 

property to be affected shall be located." This requirement 

seems to grant as much protection to persons who may rely on 
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the record as is needed. The order of immediate possession may 

be stayed or vacated, and if it is to be recorded, all the sub­

sequent orders modifying it should be recorded too. The simple 

lis pendens requirement gives record notice of all of these 

orders without the necessity of recording each one. 

The Commission has considered the statute in Exhibit I 

through Section 1253. The policy considerations underlying 

some of the remaining amendments have not been considered by 

the Commission. The reasons for the amendments are these: 

Section 1254. The proposed amendment overrules existing 

case law and provides that a condemner does not waive his right 

of appeal by depositing the amount of a judgment in court pur-

suant to this section in order to obtain possession of the property. 

1254.5. This is a technical change to eliminate a reference 

to the ~~ediate possession provisions of the Constitution. 

1254.7. The principal change involved here is that a ccr:demnee 

~s permitted to l".'ithdrav; all of the money deposited by the condemner 

in order to obtain immediate possession instead of 75 per cent. 

Another change is made: the provision that title passes on 

withdrawal of the deposit is eliminated. An interest provision 

is also eliminated because a later section covers the interest 

problem. 

1255a. The most important amendment adds language which 

prevents a condemner from voluntarily abandoning a condemnation 

if possession has been taken. In such a situation, the condemner 

may abandon only with the consent of the condemnee. The Commission 

approved this as a policy matter at the ~furch meeting. 
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1255b. This section has been amended to set forth a 

complete system for the commencement and abatement of interest. 

This was also considered as a policy matter at the March meeting. 

It was there agreed that in immediate possession cases interest 

should begin to run on the date that the condemner has the right 

to the possession of the property. Interest should abate in 

such cases at the time the condemnee is able to withdraw the 

deposit. In other cases, interest should commence on the date 

of entry of judgment. If possession is taken pending an appeal 

and the judgment is reversed, interest should begin to run from 

the effective date of the order of possession. 

Respectfully submitted, 

Joseph B. Harvey 
Assistant Executive Secretary 



5/11/60 

EXHIBIT I 

An act to amend Sections 1249. 1253, 1254, 1254.5. 1254.7, 1255a and 1255b 

of the Code of Civil Procedure, to repeal Section 1243.5 of the COde 

of Civil Procedure, and to add Sections 1244.5. 1249.1 and 1252.1 to 

the Code of Civil Procedure, all relating to eminent domain. 

The people of the State of California do enact as follows: 

SECTION 1. Section 1243.5 of the Code of Civil Procedure is hereby 

repealed. 

SEC. 2. Section 1244.5 is added to the Code of Civil Procedure, to 

read: 

1244.5. In any case in which the plaintiff is entitled to take :i.Dmlediate 

possession of the property sought to be condemned pursuant to Section 14 of 

Article I of the Constitution: 

(1) The plaintiff may~ at the time of filing the complaint or at any 

time thereafter prior to the entry of jwl!9"""lt, apply ex parte to the court 

tor an order authorizing him to take immediate ,possession of and to use the 

property or interest therein sought to be condemned. 

(2) If the court dete:nnines that the plaintiff has the right to obtain 

the property by eminent domain and that [!i.~-;le-Bet!eflea~-I8i!' 1 the plaintiff 

has the right to obtain immediate possession of the property sought to be 

condemned, the court shall, by order, authorize the plaintiff to take 
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possession of and to use the property or interest therein sought to be 

condemned after the plaintiff deposits in court the amount the court 

determines to be the probable Just compensation the owner of the property 

will be entitled to receive for the taking of the property. The order must 

describe the property, the purposes of the condemnation and the amount that 

the plaintiff is required to deposit in court pursuant to the order, and 

must state that the plaintiff is not authorized to take possession of the 

property until 20 days after a cOPy of the order is filed in the office of 

the recorder of the county in which the property is located and served upon 

the record owner or owners of the property. 

(3) The plaintiff shall, at least 20 days prior to the time possession 

is taken, file in the office of the recorder of the county in which the 

property is located and personally serve on the person or persons in 

possession of the property, if any, and upon the record owner or owners of 

the property or any interest therein, a copy of the order of the court 

authorizing such possession. If a person upon whom service of the order 

is required under this section resides out of the State, or has departed 

from the State, or cannot after due diligence be found within the State, 

the order shall be sent by registered or certified mail to the last known 

address of such person. A Bingle service upon or mailing to those at the 

same address is sufficient. The latest secured assessment roll in the county 

where the property is located may be used to ascertain the addresses of the 

owners of the property. 

(4) At any time after the court has made an order authorizing the 

plaintiff to take possession of the property sought to be condemned prior 

to the entry of ju~nt, the court may, upon motion of [~ke-8WBe~-8f-t8e 
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p;npefiy-eiP-!U!J-ill.;l;ens;l;-;I;keiFeill.] any party to the emi n~t domain proceedings, 

[ill.e;rease] alter the amount that the plaintiff is required to deposit in 

court pursuant to the court's order authOrizing the plaintiff to take 

immediate possession if the court determines that the probable just compensa­

tion the owner of the property will be entitled to receive for the taking 

is not correctly set forth in the order authorizing the plaintiff to take 

immediate possession. 

(5) At any time after the court has made an order authorizing the 

plaintiff to take immediate possession of the property sought to be condemned 

prior to entry of judgment and. before the plaintiff has taken possession 

pursuant to such order, the court, upon motion of the owner of the property 

or an interest therein or of an occupant of the property, may: 

(a) Stay the effective date of the order for gpod cause shown. 

(b) Vacate the order if the court determines that [.aeiFe-is-B8 

BeeeB6i;j;y-Ie;r-;j;ke-~skiBg-e~-peB6esei8B-ey-;l;ke-~laiB~i"-p;r4e;p..~e-~~&gMeB;I; 

81'-~1ta;l;] the plaintiff does not have the right to acquire the property by 

eminent domain or that the plaintiff does not have the right to obtain 

immediate possession of the property. 

(6) If a motion to vacate the order authorizing the plaintiff to take 

immediate possession of the property is made on the ground that the 

plaintiff does not have the right to take the property by eminent domain, 

the motion shall be supported by the affidavit or deposition of a person 

having knowledge of the facts. The facts stated in an affidavit or deposition 

in support of or in OPPOSition to the motion shall be within the personal 

knowledge of the affiant or deponent and. shall be set forth with particularity. 

Each affidavit or depoSition shall show affirmatively that the affiant 2! 
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deponent, if sworn as a witness, can testify competently to the facts stated 

[iB-~ke-af;i'!Qan~] therein. If the court determines that plaintiff does 

not have the tight to acquire the property by eminent domain or that there 

is a triable issue of fact as to the plaintiff's right to acquire the 

property by eminent domain, the court shall vacate the order authorizing 

the plaintiff to take possession of the property. 

SEC. 3. Section 1249 of the COde of CivU Procedure is amended to 

read.: 

1249. Subject to Section 1249.1, for the purpose of assessing compensa­

tion and damages the right [~Rejpe8f] thereto shall be deemed to have accrued 

at the date of the issuance of summons and its actual value at that date 

shall be the measure of compensation for all property to be actually taken, 

and the basis of damages to property not actually ta.lten but injuriously 

affected, in all cases where such damages are allowed as provided in 

Section 1248; provided, that in any case in which the issue is not tried 

witbin one year after the date of the commencement of the action, unless 

the delay is caused by the defendant, the cOlllpensation and damages shall 

be deemed to have accrued at the date of the trial. [NetB.il.Bg-iB-tB.il.s 

6ee~il.ea-esB~sil.aei-skall-8e-ee.6'~ei-ep-keli-~e-affee~-p~Bg-lii.~il.ga~il.eay 

if-8B-Sjpiep-ee-maae-le~.il.Bg-tB.e-p18;i:a~;i:ff-;i:B~-pe66essi8R7-&S-previiei-iB 

See~iea-i254,-tB.e-~easa.ieB-&8i-~es-aYaPiei-sksll-~aw-l&w~ 

;i:B~~.-frem-.ke-i&.e-e~-s~ek-erier.--He-~re¥emeEffis-~.-~peft-~ke-prepe~y 

s~e8e~eB.-~-~e-i&.e-ef-.ke-serviee-e~-~as-6ft&l1-ee-;i:Bei~i-iB-~e 

assessmeB~-ef-eempeaee.ieB-er-~e8Y] 
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SEC. 4. Section 1249.1 is added to the Code of Civil Procedure, to 

read: 

1249.1. No improvements put upon the property subsequent to the date 

of the service of summons, and no improvements that have been removed or 

destroyed either prior to the trial or prior to the date the title to the 

property or the possession thereof is taken by the plaintiff, whichever is 

earlier, shall be included in the assessment of compensation or damages. 

All improvements that are on the property on the date of the service of 

summons may be considered in the assessment of compensation and damages 

unless they are removed or destroyed either before the title to the property 

or the possession thereof is taken by the plaintiff or before the trial, 

whichever is earlier. 

SEC. 5. Section 1252.1 is added to the Code of Civil Procedure, to 

read: 

1252.1. (1) If the defendant has paid any ad valorem taxes, or any 

ad valorem special assessments levied and collected as taxes, upon the 

property sought to be condemned for the fiscal year in which the title to 

the property vests in the plaintiff, the plaintiff shall pay to the defendant 

a sum equal to the amount of such taxes and assessments [,-~8ge~seF-W~~ 

~-alleea81e-peB8l~~e6-~-eeS~S-~eF88B7] that are allocable to that part 

of the fiscal year that begins on the date that the title to the property 

vests in the plaintiff. 

(2) If the title to the property vests in the plaintiff prior to 

judgment, the amount claimed by the defendant under this section shall be 
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claimed at the time and in the manner provided for claiming costs. If 

[~e-plaia~~#f-aee8-B8~-a8\~~pe-~e-~gk~-~8-~888e88~8a-8#1 title to the 

property does not vest in the plaintiff prior to judgment, the amount 

claimed by" the defendant under this section shall be claimed wi thin 30 

days after the title vests in the plaintiff and shall be claimed in the 

manner provided for claiming costs. 

SEC. 6. Section 1253 of the Code of Civil Procedure is amended to 

read: 

1253. ill When payments have been made and the bond given, if 

the plaintiff elects to give one, as required by [~ae-;t.ae~-w81 Sections 

1251 and 1252, the court must make a final. order of condemnation, which 

must describe the property condemned and the purposes of such condemnation. 

A copy of the order must be filed in the office of the recorder of the 

county [)'-8M.-~ae!l!~'8Rl ..:. 

(2) The title to the property described [~a~pe~Rl in the final order 

of condemnation [skaU] vest!! in the plaintiff for the purposes therein 

specified [-7-] upon the date that the final. order of condemnation is 

filed in the office of the recorder of the county or upon the effective 

date of an order authorizing the plaintiff to take possession of the 

property under Section 1244.5 or Section 1254, whichever is earlier. 
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~ ~e effective date of an order authorizing the plaintiff to take 

possession of the property under Section 1244.5 or Section 1254 is that date 

upon which the plaintiff is authorized by the terms of the order to enter into 

possession, whether possession is actually taken on that date or subsequently. 

S~C. 7. Section 1254 of the Code of Civil Procedure is amended to read: 

1254. At any tillle after trial and judgment entered or pending an appeal 

from the judgment to the Supreme Court, 'Whenever the plaintiff shall have paid 

into court, for the defendant, the full amount Clf the judgment, and such further 

sum as JJJay be requjred by the court. as a fund to pay any further damages and 

costs that may be recovered in said proceeding, as well as all damages that mB¥ 

be sustained by the defendant, if, fcr a:Il'J' cause, the prop~rty shall not be 

fl.D!lD.y t.aken for public use, the superior court iJ,) which the proceedlng was 

tried may, upon notice of not less than 10 days, authorize the plaintiff, if 

aJ.read,y in possession, to contillllt' therein, and if not, then to take possession 

of !llld use the property during the pendenc~ at ana. until the final con('~usion 

of the litigation, and~, if nec~$saryJ stay all actions and proceedings 

against the plaintiff on account thereof. In an action for condemnation of 

property for the use of a school district, an order so authorizing possession 



or continuation of pollsession by such school district is not appealable. ~ 

plaintiff IIhall not be held to have abandoned or waived the right to appeal 

from the Judpnt by depositing the amount of the judgment and such further 

sum as may be required by the court and taking possession of the property 

pursuant to this section. The defendant, who is entitled to the money paid 

into court for him upon a:n:y Judgment, shall be entitled to demand and receive 

the same at a:n:y time thereafter upon obtaining an order therefor from the 

court. It shall be the duty of the court, or a judge thereof, upon application 

being made by such defendant, to order and direct that the money so pajd into 

court for him be delivered to him upon his filing a satisfaction of the 

Judgment, or upon his filing a receipt therefor, and an abandonment of all 

defenses to the action or proceeding, except as to the amount of damages 

that he may be entitled to in the event that a new trial shall be granted. A 

payment to a defendant, as aforesaid, shall be held to be an abandonment by 

such defendant of all defenses interposed by him, excepting his claim for 

greater compensation. In ascertaining the amount to be paid into court, the 

court shall take care that the same be sufficient and adequate. The payment 

of the money into court, as hereinbefore provided for, sball not discharge the 

plaintiff from liability to keep the said fund full and without dimilIUtion; 

but such money shall be and remain, as to all aCCidents, defalcations, or 

other contingencies (as between the parties to the proceedings), at the risk 

of the plaintiff', and IIhall so remain until the amount of the compensation or 

damages is finally settled by judicial detemination, and until the court 

awards the money, or such part thereof as shall be determined upon, to the 

defendant, and until he is authorized or required by rule of court to take it. 

If, for a:n:y reason, the money shall at a:n:y time be lost, or otherwise 
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abstracted or withdrawn, through no fault of the defendant, the court shall 

require the plaintiff to make and keep the sum good at all times until the 

litisation is finally brought to an end, and until paid over or made payable 

to the defendant by order of court, as above provided. The court shall order 

the money to be deposited in the State Treasury, unless the plaintiff requests 

the court to order deposit in the county treasury, in which case the 

court shall order deposit in the county treasury. If the court orders deposit 

in the State Treasury, it shall be the duty of the State Treasurer to receive 

all such moneys, duly receipt for, and to safely keep the same in the 

Condemnation Deposits Fund, which fund is hereby created in the State Treasury 

and for such duty he shall be 1isble to the plaintiff upon his official bond. 

MOney in the Condemnation Deposits Fund may be invested and reinvested in any 

securities described in Sections 16430, 16431 and 16432, Government Code, or 

depOsited in banks as provided in Chapter 4 of Part 2 of Division 4 of Title 2, 

Government Code. The Pooled Money Investment Board shall designate at least 

once a month the amount of money available in the fund for investment in 

securities or deposit in bank accounts, and the type of investment or deposit 

and shall so arrange the investment or deposit program that funds will be 

available for the immediate payment of any court order or decree. Immediately 

after such designation the Treasurer shall invest or make deposits in bank 

accounts in accordance with the designations. 

For the purposes of this section, a written determination signed by a 

majority of the members of' the Pooled Money Investment Board shall be deemed 

to be the determination of the board. Members may authorize deputies to act 

for them for the purpose of making determinations under this section. 

Interest earned and other increment derived from investments or depoSits 
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made pursuant to this section, after deposit of money in the State Treasury, 

shall be deposited in the Condemnation Deposits Fund. After first deducting 

therefrom expenses incurred by the Treasurer in taking and making delivery of 

bonds or other securities under this section, the State Controller shall 

apportion as of June 30th and December 31st of each year the remainder of 

such interest earned or increment derived and deposited in the fUnd during 

the six calendar months ending with such dates. There shall be apportioned 

and paid to each plaintiff having a deposit in the fUnd during the six-month 

period for Which an apportionment is made, an amount directly proportionate to 

the total depoSits in the fund and the length of time such deposits remained 

therein. The State Treasurer shall ~ out the money deposited by a plaintiff 

in such manner and at such times as the court or a judge thereof may, by order 

or decree, direct. In all cases where a new trial has been granted upon the 

application of the defendant, and he has failed upon such trial to obtain 

greater compensation than was allowed him upon the first trial, the costs of 

such new trial shall be taxed against him. 

SEC. 8. Section 1254.5 of the Code of Civil Procedure is amended to read: 

1254.5. 'When money is paid into court as provided by Section [ilt.4-ef 

Ap6ieilt.e-ilt.-ef-~-SeRs*i~a~ieBl 1244.5, the court shall order the money to be 

depoSited in the State Treasury, unless the plaintiff requests the court to 

order deposit in the county treasury, in which case the court shall order 

deposit in the county treasury. If money is deposited in the State Treasury 

pursuant to this section it shall be held, invested, deposited, and disbursed 

in the manner specified in Section 1254, and interest earned or other increment 

derived from its investment shall be apportioned and disbursed in the manner 
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specit1ed in that section. 

SEC. 9. Section 1254.7 of the Code of Civil Procedure is amended to read: 

1254.7. At any time after money bas been deposited as [BeeRri~y-aB] 

provided in Section [!i4-e#-Anhle-!i-e;f-ue-S'eI!ilU·4n:l~;te.ll.] 1244.5 [feF-ue 

eeBteEBa~;teft-ef-asy-~P8pe~y-eF-;tft~eFeS~;tft-~F8~e~-feF-B~~e-k;tgRwsy-~~sesJ 

, upon application, in the manner hereinafter provided, of the party whose 

property or interest in property is being taken, the court may order from the 

money deposited in connection with such property or interest an amount not 

exceeding the amount which the court t1nds such party is entitled to receive 

[T'-~e"eft~-ef-~ee-!Ull8\i.ll.~-e!,!g!i,aally-4e~8Ue4] for [4;Ae] his respective 

property or interest to be paid to such party. Such application shall be made 

by aft1davi t wherein the applicant shall set forth his interest in the property 

and request withdrawal of a stated amount. The applicant shall serve a copy of 

the application on the plaintiff and no withdrawal shall be made until at 

least [weB~y-t] 20 BJ days after such service of the application, or until 

the time for all objections has expired, whichever is later. Within [8&!4 

wea~-~ag~-~B] the 20-day period, the plaintiff may object to such 

withdrawal by filing an objection thereof in court on the grounds that other 

persons are known or believed to have interests in the property. In this 

event the plaintiff shall attempt to personally serve on such other persons a 

notice to such persons that they may appear wi thin [ftB-~] 10 [-~-] days 

after such service and object to such withdrawal, and that failure to appear 

will result in the waiver of any right to such amount withdrawn or further 

rights against the plaintiff to the extent of the SUID withdrawn. The plaintiff 

shall state in its objection the names and last known addresses of other 
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persons known or bel.iaved to have an interest in the property, whether or not 

it has been able to serve them 'With such notice and. the date of such service. 

If the plaintiff in its objection reports to the court that it is unable to 

personally serve persons known or believed to have interests in the property 

'Within [8&!i-weR.)'-~] the 20 [-~-) day period, said money shall not be 

withdrawn until the applicant causes such personal service to be made. If such 

persons so served appear and object to the 'Withdrawal., or if the plaintiff so 

requests, the court shall thereupon hold a hearing after notice thereof to all 

parties and. shall determine the amounts to be 'Withdrawn, if any, and by whom . 

[7-~-a-.e~al-~.-~-eKeeeaiB8-T,-~epeeB*-e4-tae-smetiA*-aep&Bi.ea.] No 

persons so served shall have any claim against the plaintiff for compensation 

for the value of the property taken or severance damages thereto, or otherwise, 

to the extent of the amount withdrawn by all parties; provided, the plaint11'f 

shall remain liable for said compensation to persons having an interest of 

record who are not so served. If 'Withdrawn, the receipt of any such money 

shall constitute a waiver Qy operation of lsw to all defenses in favor of the 

person receiving such payment except with respect to the ascertainment of 

the value of the property or interest in the manner provided by law [7-

&B~-.i.le-~-.ae-~epe~)'-eP-iB*epes*-as-.e-wBie8-meBey-~S-reeei¥ea-~~. 

~-.ais-se@.ieB-skall-ves*-iA-.as-G6~es-st-*as-*tEe-ef-~s8-~ymea*1. Any 

amount so paid to any party shall be credited upon any judgment providing for 

payment [aaa-skall-~e-eeBs~aepei-,eyaea*-~A-.ae-d~~.-es-el-.ae-ae*e-.ae 

wi*Birawal-is-aaae-se-~*-B8-iR.eres.-sBall-8e-Jayaele-~-.ae-~*-se 

wHaa--&tte;r-.ae-ae*B-el-Hs-wUBuewal). Any amount withdrawn Qy any 

party in excess of the amount to which he is entitled as finally determined 

in the condemnation proceeding shall be returned to the party who deposited it, 

I-12 



and the court in which the condemnation proceeding is pending shall enter 

judgment therefor against the defendant. 

SEC. 10. 

1255a. 

Section 1255a of the Code of Civil Procedure is amended to read: 

i!l Unless the title to the property sought to be condemned has 

vested in the plaintiff, the plaintiff may abandon the proceedings at any 

time after ~ filing of the complaint and before the expiration of thirty 

days after final judgment, by serving on defendants and filing in court a 

written notice of such abandonment; and failure to comply with Section 1251 

of this code shall constitute an implied abandonment of the proceediD8!' 

(2) If the title to the property sought to be condemned has vested in 

the plaintiff, the plaintiff may not abandon the proceedings except with the 

consent of the defendants. 

ill upon such abandonment, express or implied, on motion of any party, 

a judgment shall be entered dismissing the proceeding and awarding the 

defendants their costs and disbursements, which shall include all necessary 

expenses incurred in preparing for trial and reasonable attorney fees. These 

costs and disbursements, including expenses and attorney fees, may be claimed 

in and by a cost bill, to be prepared, served, filed and taxed as in civil 

actions; provided, however, that upon judgment of dismisssl on motion of 

plaintiff, defendants, and each of them, may file a cost bill within [tslPty-~J 

30 [~J days after notice of entry of such ju~t; that said costs and 

disbursements shall not include expenses incurred in preparing for trial 

where the said action is dismissed forty days prior to the time set for the 

trial of the said action. 
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SEC. 11. Section 1255b of the Code of Civil Procedure is amended to read: 

1255b. [If-tae-pla~tiif-~-a-aeaaemRBtieB-ppeeeeaiBg-e~siRs-aa-epaep 

fpaa-tRe-ee~-feP-pesse8siea-et-tke-ppepepty-se~kt-te-ge-eeeAemBea-ppiep 

te-tke-tPia.l-ef-tae-aeUea1-tkea] 1!2.£Tlhe compensation and damages awarded 

in a condemnation proceeding shall draw lawful interest from the (etteetive 

4ate-et-saia-epaep~J earliest of the following dates: 

(a) The date of the entry of judgment. 

(b) The date that the title to the property sought to be condemned vests 

in the plaintiff. 

(c) The date that the possession of the property sought to be condemned 

is taken or the damage thereto occurs. 

(2) The compensation and damages awarded in a condemnation proceediDg 

shall cease to draw lawful interest on the earUest of the following dates: 

(a) Upon any amounts deposited in court for the owner, the date that 

such amounts are available for withdrawal by the person entitled thereto. 

(b) The date of pa;yment of the award to the person entitled thereto. 
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(36) 5/11/60 

EXHIBIT II 

An act to amend Section 1244.5 of the Code of Civil Procedure as 

proposed by Senate Bill No. relating to eminent domain. 

The people of the State of California do enact as follows: 

SECTION 1. Section 1244.5 of the Code of Civil Procedure, 

as proposed by Senate Bill No. , is amended to read: 

1244.5. [±R-aRy-ease-~R-wfl~efl-~Re-~~a~s~~ff-~s-eB~~~~ee-~e 

~a*e-immeeia~e-~e88e8sieR-ef-~fle-~pe~ep~y-se~gfl~-~e-ee-eeseemBee 

~~SHaBt-te-gee~~eR-~~-ef-Ap~~e~e-±-ef-~Re-SeBs~itH~~eR~] 

(1) The plaintiff may, at the time of filing the complaint 

or at any time thereafter prior to the entry of judgment, apply 

ex parte to the court for an order authorizing him to take 

immediate possession of and to use the property or interest therein 

sought to be condemned. 

(2) If the court determines that the plaintiff has the 

right to obtain the property by eminent domain and that it is 

necessary for the plaintiff [Ras-tRg-~igRt] to obtain immediate 

possession of the property sought to be condemned, the court 

shall, by order, authorize the plaintiff to take possession of 

and to use the property or interest therein sought to be 

condemned after the plaintiff deposits in court the amount the 
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court determines to be the probable just compensation the owner 

of the property will be entitled to receive for the taking of 

the property. The order must describe the property, the purposes 

of the condemnation and the amount that the plaintiff is required 

to deposit in court pursuant to the order, and must state that 

the plaintiff is not authorized to take possession of the property 

until 20 days after a copy of the order is filed in the office 

of the recorder of the county in which the property is located 

and served upon the record owner or owners of the property. 

(3) The plaintiff shall, at· least 20 days prior to the 

time possession is taken, file in the office of the recorder 

of the county in which the property is located and personally 

serve on the person or persons in possession of the property, 

if any, and upon the record owner or owners of the property or 

any interest there~acopy of the order of the court authorizing 

such possession. If a person upon whom service of the order 

is required under this section resides out of the State, or has 

departed from the State, or cannot after due diligence be found 

within the State, the order ~hall be sent by registered or 

certified mail to the last known address of such person. A 

single service upon or mailing to those at the same address is 

sufficient. The latest secured assessment roll in the county 

where the property is located may be used to ascertain the 

addresses of the owners of the property. 

(4) At any time after the court has made an order authoriz­

ing the plaintiff to take possession of the property sought to 
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be condemned prior to the entry of judgment, the court may, 

upon motion of any party tc the eminent domain proceedings, 

alter the amount that the plaintiff is required to deposit in 

court pursuant to the court.s order authorizing the plaintiff 

to take immediate possession if the court determines that the 

probable just compensation the owner of the property will be 

entitled to receive for the taking is not correctly set forth 

in the order authorizing the plaintiff to take immediate 

possession. 

(5) At any time after the court has made an order authoriz­

ing the plaintiff to take immediate possession of the property 

sought to be condemned prior to entry of judgment and before 

the plaintiff has taken possession pursuant to such order, the 

court, upon motion of the owner of the property or an interest 

therein or of an occupant of the property, may: 

(a) Stay the effective date of the order for good cause 

shown. 

(b) Vacate the order if the court determines that there 

is no necessity for the taking of possession by the plaintiff 

prior to judgment or that the plaintiff does not have the right 

to acquire the property by eminent domain ~p-~fta~-~fte-~±aiR~iff 

aees-Re~-Rave-~ae-pigft~-~e-eB~aiR-~mmea~a~e-pe66e66ieR-ef-~fte 

ppepep~y]. 

(6) If a motion to vacate the order authorizing the 

plaintiff to take immediate possession of the property is made 

on the ground that the plaintiff does not have the right to 
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take the property by eminent domain, the motion shall be 

supported by the affidavit or deposition of a person having 

knowledge of the facts. The facts stated in an affidavit or 

deposition in support of or in opposition to the motion shall 

be within the personal knowledge of the affiant or deponent and 

shall be set forth with particularity. Each affidavit or 

deposition shall show affirmatively that the affiant or deponent, 

if sworn as a witness, can testify competently to the facts 

stated therein. If the court determines that the plaintiff 

does not have the right to acquire the property by eminent 

domain or that there is a triable issue of fact as to the 

plaintiff's right to acquire the property by eminent domain, 

the court shall vacate the order authorizing the plaintiff to 

take possession of the property. 

SEC. 2. This act shall become effective only if Senate 

Bill No. is enacted by the Legislature at its 1961 Regular 

Session and Senate Constitutional Amendment No. is approved 

by the vote of the people at the next general election, and in 

such case, this act shall become effective on January 1, 1963. 
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-, (36) 

EXHIBIT III 

A resolution to propose to the people of the State of California 

an amendment to the Constitution of the State by amending 

Section 14 of Article I thereof relating to eminent domain. 

Resolved by the Senate. the Assembly concurring. That the 

Legislature of the State of California at its 1961 Regular 

Session commencing on the 2nd day of January, 1961, two-thirds 

of the members elected to each of the two houses of the Legis­

lature voting therefor, hereby proposes to the people of the 

State of California that the Constitution of the State be 

amended by amending Section 14 of Article I thereof, to read: 

SEC. 14. Private property shall not be taken or damaged 

for public use without just compensation having first been made 

to, or paid into court for, the owner~ [,-aBa-Be-pigR~-Q~-way-ep 

±aBas-~e-Be-QSee-~ep-pe8ep¥e~p-~~~ese8-sRa±±-Be-a~ppepp~a~ea-tQ 

tRe-Q8Q-e&-aBy-eeFpspat~eB,-exeep~-a-mQR~e~~a±-eeppepa~~eB-ep-a 

ee~Bty-ep-tRe-gta~e-ep-metpepelitaB-watep-eistpiet,-maBie~pa± 

ati±ity-a~8~p~e~7-mQBiei~al-watep-ais~piet,-QpaiBage,-ippigatieB, 

le¥ee,-peelamatieB-ep-wa~ep-esB8ep¥atieB-ais~Fiet,-ep-similaF 

paelie-esFpepatieB-QRtil] When private property is taken or 

damaged for public use. full compensation therefor shall be 

Efipst-maee-iB-meBey-ep-aseeFtaiBea-aBa] made to. or paid into 

court for~ the owner, irrespective of any benefits from any 
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improvement proposed by [s~ek) the person, firm, company or 

corporation in whose favor the power of eminent domain is 

exercised, which compensation shall be ascertained, except as 

provided in Section 23a of Article XII of this Constitution. 

by a jury. unless a jury be waived, as in other civil cases in 

a court of record, as shall be prescribed by law~[t~~pev~aee> 

~Ra~-~H-aRy-ppeeeeeiRg-iR-e~~ReR~-eema~H-8pe~R~-8Y-~Re-g~a~e> 

ep-a-e9~Rty>-ep-a-~~Rieipal-eeppepa~~eR>-ep-setpepeli~aR-watep 

ais~p~e~r-e~Riei~al-~t~lity-eistp~et>-e~Rie~pal-watep-ais~pie~> 

8PaiRage>-ippigatieR>-leveer-peelaeatieR-ep-wa~ep-eeRsepvatieR­

ais~pie~>-9P-8~ilap-~~81ie-eeppepa~ieR>-~Re-aiepesaia-g~a~e-ep 

s~Rieipal~tY-9P-ee~Rty-ep-p~81~e-eepp9pat~9R-9P-aistpiet-aiepe­

saia-may-take-ieeeaiate-peeeeeeieR-aRa-~ee-ef-aRy-pigRt-ei-way 

ep-laRas-te-ee-~sea-fep-P9sepveip-p~peee8r-pe~~ipea-iep-a 

p~e*ie-~se-wRetRep-~Re-fee-~kepeei-ep-aR-ea8eEeRt-tkepefep-ae 

se~gRt-~peR-fipst-eeESeReiRg-esiReRt-aeeaiR-ppeeeeaiRgs-aeeepa­

iRg-te-law-iR-a-ee~t-ef-eespe~eRt-~~isaiet~eR-aRa-tRepe~peR 

giviRg-s~sk-see~ity-iR-tHe-way-ef-EeRey-aep9si~ea-as-tae 

e9~t-iR-waiek-e~ek-ppeeeeaiRgs-ape-peRaiRg-say-aipeet;aRe-iR 

saek-aseaRt8-as-tke-ee~t-eay-aeteps~Re-te-8e-peaseRae*y­

aae~~ate-te-seeape-te-tRe-eWRep-ef-tke-ppepepty-ee~gkt-te-ee 

~akeR-~eaiate-payseR~-sf-~ast-eespeRsatieR-fep-saek-tak~Rg 

aRa-aRy-aaEage-iReiaeRt-tRepete>-iRe*~aiRg-aaeagee-saetaiRea 

ey-peaeeR-ef-aR-ae~~eieat~eR-tRat-tkepe-~s-Re-Reeessity-fep 

takiRg-~Re-ppepeptYr-as-seeR-ae-tRe-saee-eaR-ee-aseeptaiRea 

aeeepeiRg-te-*awT--;ae-ee~t-aay>-~peR-setieR-ef-aRy-pap~y-te 
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5a~a-eM~ReR~-aemaiR-~Feeeea~Rgs;-aG~ep-8HeR-Re~iee-~e-~Re 

e~Rep-~ap~~e8-a8-~Re-eeHP~-may-~peseFiBe;-a±~eF-~Re-ameHR~ 

eG-s~ek-seeHP~~Y-8e-pe~~~pee-iR-sHBR-,peeeeeiRgsT] The 

taking of private property for a railroad run by steam or 

electric power for logging or lumbering purposes shall be 

deemed a taking for a public use, and any person. firm, company 

or corporation taking private property under the law of eminent 

domain for such purposes shall thereupon and thereby become a 

common carrier. 
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