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April 1, 1960

Memorandum No. 40 (1960)

Subject: Uniform Rules of Evidence - Privileges Division

Attached are the Uniform Rules of Evidence (Privileges Division)
as revised to dete by the Commission, Only those rules in the Privileges
Division are included that have been approved by the Comnmission. Those
rules that are included in Memorandum No. 15 (lQéO),which will be considered
by the Commission at its April meeting are not included in the material
ettached hereto. You may want to refer to the attached materisl in
connection with Memcrandum No. 15 (1960) and slso in connection with
Chadbowrn's memo concerning the problem of incorporating the Uniform
Rules in the Privileges Division (Rules 23-40)} into the California Codes.

Respectfully submitted,

John H., DeMoully
Executive Becretary
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UNIFOEM RULES OV EVIDENCE

PRIVILEGE DIVISION

Revised 12/10/5
Revised 11/10/59
10/14/59

Note: This is Uniform Rule 23 as revised by the
Law Revision Commission. See attached explanation of this
revised rule. The changes in the Uniform Rule are shown
by underlined material for new material and by bracketed
and strike out material for deleted material.

RULE 23. PRIVILEGE OF {AGGUSEBR+:] DEFENDANT IN

CRIMINAL ACTION.

(1) Every person has in any criminal action

or proceeding in which he is [an-aseused’ a defendant a

privilege not to be calied as a witness and not to testify.
[{R}--An-acouBeé-in-a-epininal-action-has-a-privi-
tege-be-prevent-his~-speuse-freom-sessifying-in-sueh-aesien
Wwith-rPespeeb-be-any-oenfidentiat-communicasion~had-or-Rade
betwoen-them-while-they-were-husbard-ard-wifes-exeepbing
enlv-{a}-in-an-aebion-in-whiokh-the-sseused-is-chavrged-wish
{i}-a-cpime-invelving-tho-parpiage-relationg~er-{iil-a
erime-agatnst-the-~-person-er-propepty~of-tha~-other-speuse-ep
tho-child-ef-either-spouses-or-fitil-a-desertion-of-the-othen
ponse-op~a-shild-of-either-spouse;-or-{by-a6-bo-the-communi-
eabiony~tn-an-astien-in-vhich-the-aecuscd-effers-evidense-of-a
semmunieatien-between-himsslf-and-his-cpeuser |

[4231 (2) ([Ar-aeeused] A defendant in a criminal

action or proceeding has no privilege to refuse, when ordered

by the judge, to submit his body to examination or to do any
act in the presence of the judge or the trier of the fact,

except to refuse to testify.
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[$44--If-an-aceused-in-a-criminal-aesion-dees-nes
tesbifry-gounsel-Ray-ecpRent-upsn-adcusedis~£faiture-bo~-teabifys
ard-5he-brier-of-fass-Ray-draw-atl-roapenablié-inférenaes .
therefrems |

{3) In a eriminal action or proceeding, whether the

defendant testifies or not, his failure to explain or to deny

by his tesbimony any evidence or facts in the case against him

may be commented upon by the court and by counsel and mav be

considered by the court or the jury, to the extent suthorized under

Section 13, Article I of the California Constitution.




Revised 12/10/59

Revised 11/10/59

10/14/59

RULE 23 (PRIVILEGE OF DEFENDANT IN CRIMINAL

ACTICN) AS REVISED BY THE COMMISSION

It is the purpose of this memorandum to explain Uniform Rule 23,
relating to the privilege of defendant in s eriminal action, a8 revised by
the Commission.

Parsgraph (2) - Marital Privilege of Defendant in Criminal Case.

Paragraph (2) of Uniform Rule 23 has been deleted in the revised rule.
This peragraph, relating to the special marital privilege of a defendant in
& criminal case, becomes unnecessary because the Commission has modified
Uniform Rule 28 to give the substantially same privilege as was given under
Uniform Rule 23(2) to & spouse in sll cases =-- the right to prevent the other
spouse from testifying and to provide for the existence of the privilege
after the termination of the marrisge. The Commission has, consequently,

deleted subsection (2) of Uniform Rule 23.

Paragraph (%) - Comment on Defendant's Exercise of Privilege.

The Commission disapproves paragraph (4) of Rule 23 and instead has
substituted in the revised rule the substance of the portlon of Art, I,
§ 13 of the Californis Constitution relating to comment on failure of
defendant to testify. The word "case" appearing in the Constitution has
been changed to "action or proceeding” in order to be consistent with the

rest of revised Rule 23.
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Revised 12/10/59
Revised 11/10/59
10/14/59

Hote: This is Uniform Rule 24 as revised by the law Revision Commission.
See attached explapation of this revised rule. The changes in the Uniform
Rule are shown by underlined material for new material and by bracketed and
gtrilie out meterial for delot:d netorial. .

FULE 24, DEFINITION OF INGCRIMINATION.

A matter will incriminate s person within the meaning of these rules
if it constitutes, or forms an essential part of, or, taken in connection
with other mstters disclosed, is & basis for e reasonable inference of,
such & viclation of the laws of this State as to subject him to liability

to [puniebmens-iherefor] conviction thereof, unless he has become [feor

any-repgen | permanently immne from [gaséshnea’a] conviction for such

violation.

RULE 24 (DEFINITION OF INCRIMINATION) AS REVISED BY THE COMMISSION

The Commisgsion spproves Uniform Rule 24 with the revisions indicated.
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(2) subject to rule 37 and except as otherwise provided
(by-paragraph-2-ef] in this rule, if a communication [s] is found by the
Jjudge to have been between g lawyer and his client in the course of that
relationship and in professional confidence, [ere-privilegeds-snd-z) the
client has a privilege to:

{a) [i£-he-is-the-witress-se] Refuse to disclose [amy-sueh]
the communication. [y-exnd]

(v) ([%e) Prevent his lawyer, or the lawyer's representative,

assoclate or employee, from disclosing the communication. [iby-and]

{c} [%e] Prevent any other [vitmess] person from disclosing
{puek] the communicetion if it came to the knowledge of such [witness]
person (i} in the course of its transmittal between the client and the
lawyer, or (i1) in a manner not reasonadbly to te anticipated by the client [y]
or (1ii) as a result of a breach of the lawyer-client relationship.

(3) Subject to rule 37 and except as otherwise provided in

paragraphs (4}, (5) and (6) of this rule, the privilege under paragrsph {2)

of this rule may be claimed for the client by:

(&) The holder of the privilege. [bRe-slient-in-porsen-or-by-his

rEWFery-0p-if-inecHpebenty ~by-his-guardisny-ep~if-doacasedy-ty~kis-parsonad
representetiver )

{b} A perscn who is authorized to cleim the privilege by the

holder of the privilege.

(c) The lawyer who received or made the communication if (i) the

client i8 living, and {ii) no other person claims the privilege under

subparagraph {a) or (b) of this parasgraph and {iii) the privilege has not

been walved under rule 37.




(4) [{2}-Such-priviteges-skaii] The privilege uader paragraph

et

{2) of this rule does not extend [{ed] to a commmnication if the judge finds

that[ suffietens -evideneey -apide -Pron ~the ~comrmunteation ; -haz -been -introduced
to-warrant-g-Findina -bhat] the legal service was sought or obtained in order
to eneble or aid the client %0 ccrmit or plan to commit a crime or [e-dews]

to perpetrate or plan to perpetrate a fraud.

(5) The privilege under paragraph (2) of this rule does not

extend to 8 caomunication relevant to:

lgl {y-o7-{b}-be-n-conmuniestion-relevant-so] An issue between
parties 21l of whom claim through the client, regardless or whether the
respective claims are Ty testate or intestate succession or by inter vivos
trensaction. {;-ex]

(b} [f{e)-to-a-ecmmuniestion-relevens-te] An issue of breach of
duty by the lawyer to his client [5y] or by the client to his lawyer. [;-e»]

{c) [4{d)-te-a-cemmunieatien-velevant-te] An issue concerning
an attested document of which the lawyer is an attesting witness,. [5-ex]

(a) [fe)-bo-s-cemmunieatien-relevant-ta] A matter of common
interest between two or more clients if made by any of them to a lawyer vhon
they have retained in common, when offered in an action between any of such
clients.

(6) The privilege available to a corporation, [er] association

or other organizastion under this rule terminates upon dissolubion of the

corporation, agsociatior or other organization,
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clubs and fraternal orpganizations in those circumstances where the
particular situation is such that the organization (rather than its
individusl members) is the client. See 0il Workers Intl. Union v.
Superior Court, 103 C.A.2d 512, 230 P.2d 71 (1951) (not involving &
privilege questicn)., There is no reason why in appropriate circumstances
these and similar organizations showld not have the same privilege as a
private individual.

The definition of client has also been modified to make it clear
that the term client includes an incompetent who himself consults the
lawyer or the lawyer's representative. In this case, paragraph (3){z)
and (b), provide that the guardian of the incompetent client cen claim
the privilege for the incompetent client and that, when the lncompetent
client becomes competent, he may himself claim the privilege.

Definition of "lawyer." The definition of "lawyer" contained in

the Uniform Rule has been modified by inserting a comme after the word
"authorized," This corrects an apparent clerical error in the rules as
printed by the Commission on Uniform State Laws. Compare with Rule 27
(as printed by the Commission on Uniform State Laws).

The Commission approves the provision of the Uniform Rule which
defines "lawyer" to include a person ''reasonably believed by the client
to be authorized" to practice law. Since the privilege is intended to
encourage full disclosure by giving the client aseurance that hie conmunication
will not bve disclosed, the client's reasonable bellef that the person he
is consulting is an attorney should be sufficient.

Definition of "holder of the privilege." The substance of the

sentence in Uniform Rule 26(1) reading "the privilege may be claimed by the
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client in person or by his lawyer, or if incompetent, by his guardian, or
if deceased, by his personal representative” has been stated in the Torm

of a definition in varagraph (1)(c) of the revised rule. This definition
substantially conforms to the definition found in Uniform Rule 2y, relating
to the physiclan-patient privilege. It mekes clear who can waive the
privilege for the purposes of Rule 37. Ii{ also makes paragraph (3) of the
revised rule more concise.

Note that under paregrepn (1){c)(i) of the revised rule, the
client is the holder of the privilege if he is competent. Under paragraph
(1){c){ii) of the revised rule, a guardisn of the client is the holder of
the privilege if the client is incompetent. Under these two provisions, an
incompetent client becomes the holder of the privilege when he becomes
eompetent. For example, iIf the client is a minor of 20 years of age and he
or his guardisn consults the attorney, the guardian under revised rule (1)
(c}(ii) is the holder of the privilege until the minor becomes 21 end then
the minor is the holder of the privilege hinself. This is true whether
the guardian consulted the lawyer or the minor himself consulted the lawyer.

Under paragreph (1)(c)(iii), the perscnal representative of the
client is the holder of the privilege when the client is dead. He may
claim the privilege on behalf of the deceased client. This may be a chenge
in the existing Califorunia law. Under the California law, the privilege
may survive the death of the client and no one can waive it on behalf of the
client. If this is the present Californisz law, the Commission believes that
the Uniform Rule provision (which in effect provides that the evidence is
admissible unless the person designated in the Uniform Rule claims the

privilege) is a desirable change.
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This definition of "holder of the privilege' should be considered
with reference to paragraph (3) of the revised rule 26, specifying who can

claim the privilege, and rule 37, relating to waiver of the privilege.

=
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GENERAL RULE

The substarce of the "general rule"” now contained in Uniform
Rule 26(1) has been set out in the revised rule as paragraph (2}.

The following modifications of the Uniform Rule have been made
in the revised rule:

(1) The language of intrcductory exception to the rule has been
revised to delete reference to a specific paragraph of the rule and is
instead phrased in the general language "except as otherwise provided in
this rule.” This change has been made because the exceptions to the
"general rule" are contained in various other parts of the revised rule.

(2) The words "are privileged" have been deleted in order to
make it clear that the client has the priviiege and if the privilege is not
claimed by the client or person authorized under paragraph (3) of the
revised rule to claim that privilege, the evidence of the communication will
be admitted. |

(3) The reguirement that the commmication be found to be
between a lawyer and his client in the course of that relationship and in
professional confidence had been stated as a condition to the exercise
of the privilege. This is in accordance with the existing lew which reguires
a showing by the person invoking the privilege both of the lawyer-client
relationship and of the confidential character of the communieation. Sharon
v. Sharon, 79 Cal. 633, 677 (1889); Collette v. Sarrasin, 184 Cal. 283
(1920). It is suggested that this requirement is more accurately and clearly
stated in the revised rule.

(4) Paragraphs (a), (b) and {c) of Uniform Rule 26(1) have been

tabulated in paregraph form to improve readability and a number of revisions
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have been made.

The words "if he is the witness" have been deleted frcm subparagraph
(a) because these liniting words are not a desirable limitation. Note
that under Uniform Rule 2, the rules "epply in every proceeding, both
criminal and civil, conducted by or under the supervision of a court,
in which evidence is preduced,"

The words “or the lawyer's representative, associate or employee”
have been inserted in subparagraph (b} to make clear the substance of the
Uniform Rule that the client can prevent the stenographer or other
employee or representative of the lawyer from testifying as to the
commmication, Thus the privilege respecting the attorney's secretary or
elerk is vested in the client. Under the present California statute the
rrivilege so far as employees of the attorney is concerned mey be vested
in the attorney. The basis for the privilege is to encourage full
disclosure by the client and for this reason the Commisgion believes that
in 81l cases the privilege should be vested in the client.

The word "person" has been substituted for "witness" in sube
paragraph {c) because "witness" is suggestive of testimony at a trial
whereas the existence of privilege would make it possible for the client
to prevent a person from disclosing the ccmmunication at a pretrial
proceeding as well as at the trial,

(5) In paragraph (3) of the revised rule the substance of the
last sentence of Uniform Rule 25(1) reading "the privilege may be claimed
by the client in person or by his lawyer, or if incompetent, by his guardian,
or if deceased, by his personal representative” has been incorporated with

some changes. An introductory clause has been inserted to make it clear
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that the right to claim the privilege for the client is subjeet to the
waiver provision {Rule 37) and to the other exceptions under which a confi-
dentizl communication between a lewyer and = client is admissible., Under
subparagraph {a) of paragraph {3) of the revised rule, the "holder of

the privilege” may claim the privilege. The holder of the privilege is
the person designated in the definition contained in paragraph (1)(ec} of
the revised rule,

Under subparagraph (b) of paragraph {3) of the revised rule,
specific provision 1s made for perscns who are authorized to claim the
privilege to claim it. Thus the guardian, the client or the personal
representative {when the "holder of the vrivilege") may authorize another
person, such ag his attorney, to claim the privilege. Under subparagraph
(c) the substance of what is now contained in Uniform Rule 26(1) is set
out more clearly.

Rule 26(1) now provides the privilege may be claimed by "the
client in person or by hie lawyer.” TUnder the revised rule in subtparagraph
{c), the lawyer is entitled to claim the privilege on behalf of the client
provided certain conditions exist. Note that the conditions that are
required to be satisfied are: (1) the client must be living; (2) no
other person has claimed the privilege; and (3) the privilege has not been
waived. The Commission believes that this is in substance. what 1s intended
to ba provided by that part of Uniform Rule 26{(1) that provides that privilege
may be claimed by the client in person ‘or by his lawyer."

(6) Under a dictum in a California case a judge can, on his own
motion, exclude a confidential attorney-client communication. This is

provably because the California statute provides that the communication
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to the lawyer by the client shall not be disclosed "without the consent of
his client."” However, the Unifor:m Rule is based on a theory that the
communication is to be admitted unless the privilege is claimed by a
perscm designated in the statute. The Commission adopts the Uniform Rule
with the reslization that the confidential communication will be admitted
as evlidence unless someone entitled to claim the privilege of the client
does so.

EXCEFTIONS,

Crime or fraud. In paragraph (%) of the revised rule an

exception is stated that the privilege does not apply where the judge finds
that the legel service was sought or obtained in order to enable or aid
the client to commit or plan to commit a crime or to perpetrate or plan
to perpetrate a fraud, Californie recognizes this exception insofar as
future criminal or fraudulent activity is concerned. Uniform Rule 26 extends
this exception to bar the privilege in cese of consultation with a view
of commission of any tort. The Commlssion has not adopted this extension
of the traditional scope of this exception. Because of the wide variety
of torts and the technical nature of many, the Commission believes that to
extend the exception to include all torts would present difficult problems for
an attorney consulting with his client and would open up too large en area of
mllification of the privilege.

The Uniform Rule requires that the judge must f£ind that "sufficient

evidence, aside from the communication, has been introduced to warrant a

finding that the legal service was sought or obtained in order to enable or
aid the client to comuit or plan to commit a crime or a tort." The Commission

has not retained this requirement that as a foundeticn for the admission of
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such evidence there must be a prima facle showing of the criminal or tortious
activities of the client. There is Little case or text authority in support
of the foundation requirement and such authority as there is fails to make a
case in support of the requirement. The Ccmmission believes the foundation
requirement is too stringent and prefers that the question {as to whether the
legal service was sought or chtained to enable or aid the client to commit or
plen to commit a crime or to perpetrate or plan to perpetrate a fraud) be
left to the judge for determination under the provisions of Uniform Rule 8.

Other Exceptions. In paragraph (5) of the revised rule, the sub-

stance of the other exceptions to UniTorm Rule 26 has been retained. None of
these exceptions is expressly stated in the existing Californis statute. BEach
is, however, more or less recognized to some extent by judicisl decision.
The exception provided in paragraph (5)}{a) of the revised rule provides that
the privilege does not apply on an 1ssue between parties all of whom claim
through the client. Under the existing California law, all must claim through
the client by testate or intestate succession; a claim by inter vivos
transaction is not within the exception. The Uniform Rule would change
this to ineclude inter vivos transactions within the exception and the
Commission approves this change. Accepting the rule of non-survivorship
when gll parties claim through a deceased client by testate or intestate
succession, the Comuission can perceive no basis in logic or policy for
refusing to have a 1iXe ruie when cne or both parties claim through such
deceased client by inter vivos transaction.

The Eavesdropper Exception. ILet us suppose that a switchboard

operator listens in on a confidential statemsnt mede by a client to his

lawyer in the course of a telephone conversation. Or suppose the client
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mails a confidential letter and an interceptor steams the letter open and
reads it. Or suppose a wrongdoer bresks inte and enters the lawyer's
office and steals the letter.

Under the so-celled "Eavesdropper Exception;” the switchboard
operator, the interceptor and the wrongdoer all could testify. We may have
the eavesdropper exception in California, but the Uniform Rule would abolish
it. The Commission spproves the Uniform Rule provision (contained in
paragraph (2) (c) of the revised rule) which would permit the client to
prevent the switchboard operator, interceptor or wrongdoer from testifying
as to the communication. The client whe consults a lawyer is in danger
of eavesdropping, bugging and cther such forms of foul play. PFavesdropping
is a real and proximate menace to clients. To encourage full disclosure
by the client to his attorney, the Commission believes that the client
should not ke required to run the risk of the switchboard coperator,
interceptor or wrongdoer testifying as to the confidential communication.

Therefore, the Comlssion approves the Uniform Rule provisicon.

TERMINATION OF PRIVILEGE OF CCRPORATICN, ASSCCIATION OR OTHER ORGANIZATION
UPON DISSOLUTICH.

In paragraph (6) of the revised rule, the substance of the last
sertence of Uniform Rule 26(1) is contained. It has been slightly restated

to conform to the definition of client =8 stated in the revised rule.
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()

Revised  11/10/59
Note: This is Uniform Zule 27 as revised by the Law Revision
Commigsion. See attached explanation of this revised rule. The changes
in the Uniform Rule {other than the mere shifting of language from one
part of the rule to another) are shown by underlined material for new

material and by bracketed and strike-out material for deleted materisl,

RULE 27. PHYSICIAN-PATIENT PRIVILEGE.
1z

{a) "Confidential communication between physician and patient"

(1) As used in this rule [

b

means such information transmitted between physician and patient, ineluding
information obtained by an examination of the patient, as is transmitted in
confidence and by & means which, s0 far as the patient 1s aweare, discloses
the informstion to no third persons o¢ther than those reasonably necessary
for the transmission of the information or the asccomplishment of the
purpose for which it is transmitted.

(b) "Holder of the privilege” means (i) the patient when be is

competent, (ii) a guardian of the pstient when the patient is incompetent

and {iii) the personal representative of the patient if the patient is

dead. [+he-pabiens-while-alive~and-net-under-guardianship-or-the-guardian
af-the-perasa~3f-an-10CoHPESCRE- paAtenSy ~o¥~She- pevscral ~representative
af -n-deesnsed-pationts |

(¢) "Patient" means & person who, for the sole purpose of securing
preventive, pelliative [5] or curative treatment, or a diagnosis prelimi-
nary to such treatment, of his physical or mental condition, consults a

pbysicien [3] or submits to an examination by a physicien [#] .
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(d) "Physician" means a person suthorized, or reasonably believed
by the patient to be authorized, to practice medicine in the state or

Jurisdiction in which the consultation or examination takes place [#] .

(2) Subject to rule 37 and except as otherwise provided [by

paregraphe-£33y-fUi)y-£5)-and-£6)-e€] in this rule, a person, whether or

not a party, has a privilege in s civil action or proceeding [ew-im-a

prosesuticn-fér-a-misdemeanar ] to refuse to disclese, and to prevent o
witness frcm disclosing, a communication [5] if he clains the privilege
and the judge finds that:

(a) The communication was & confidential commnication between
patient and physician [3] ; and

(b) The petient or the physiciasn reascnably believed the commmnica-
tion to be necessary or helpful to enable the physicien to make a diaghosis
of the condition of the patient or to prescribe or render treatment
therefor [;] ; and

(c¢) The witness (i) is the holder of the privilege or {ii) at the
time of the commmunication was the physician or a person to whom disclosure
was made becasuse remsonably necessary for the trensmission of the
communication or for the accomplishment of the purpose for which it was
transmitted or (iii) is any other person who obtained knowledge or
possessicn of the cormmnication as the result of an intentional breach of
the physician's duty of nondisclosure by the physician or [his-sgesi-ex

servans] & representative, associate or employee of the physician; and

(@) The claiment is (i) the holder of the privilege or (ii) a person

who is suthorized to claim the privilege [few-him] by the holder of the

privilsge or (iii} if the patient is living and no other person claims the
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privilege and the privilege has not been waived urnder rule 37, the person

who wes the phyvsician at the time of the confidential communieabion.

(3) There is no privilege under this rule as to any relevant
communication between the patient and his physician [{£s4] upon an issue

of the patient's condition in:

{a) &n action or proceeding to ccmmit him or otherwise place him or

his preoperty, or both, under the combrol of another or others because of his

alleged mentsl [ineempesenee] or physical condition. [y-e¥-im]

Eb) An action or proceeding in which the patient seeks to establish his

competenve, [ew-im]

!c) An asction or proceeding to recover demages cn account of conduct

of the patient which constitutes a felony. [ewiminal-offensa-~akher-shan-a

misdemesnery-oF |

(4) There is no privilege under this rule as to eny relevant

cormunication between the patient and his physician upon:

{a) [{b}-upen] An issue as to the validity of & document as &
will of the patient. [;-ewr-{e}-upen]
(b) An issue between parties claiming by testate or intestate

succession or intervivos transaction from a deceased patient.

[£43]1 (5) There is no privilege under this rule in an action or pro-

ceeding, including an action brought under Section 376 or 377 of the Code of

Civil Procedure, in widch the condition of the patient is an element or- 'factor

of the claim, or counter claim, cross-complaint or affirmative defense,

of the patient or of any party claiming through or under the patient or
claiming as a beneficiary of the patient through a contract to which the

patient is or was a party.
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[£53] {5) There is mo privilege under this rule as to information
which the physician or the patient is required to report to a public
official or as to information required to be recorded in a public office [5]

unless the statute, charter, ordinance, administrative regulation or other

provision requiring the report or record specifically provides that the
information shall not be disclosed.

{£63] (7) Wo person has a privilege under this rule if the judge
finds that [suffieienb-evideneey-aside-frem-the-eopmunieabion-has-beer
intreduecd-bo-warrenb-a-Finding-bhat | the services of the physician were
sought or obtained to enable or aid anyone to commit or to plan to commit
a crime or a tort [;] or to escape detection or apprehension after the
commissicn of a crime or a tort.

[£73}--A-privilego-under.bhis-rule-as-t6-a-ocEmuniestion-1is
bermingtod-if-the-judge-finds-that-any-porsen-vhile-a-hotder-ef-the
privilege-has-eaused-the~-physietan-sr-any-agext-sr-cervani-sf-the-phycieian
te-tepbify-in-any-nebion-te-pry-gatber-af-whieh-the-physieian-or-his-agend

er-gervenk-gained-kneviedge~-through-the - ccmmunieationy |
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Revised 11/10/59

9/15/59

RULE 27 (PHYSICIAN PATIENT FRIVILEGE) AS REVISED BY THE

COMMISSION

It ip the purpose of this memorandum to explain Uniform Rule 27,

relating to the physician-patient privilege, as revised by the Commissilon.

DEFINITIONS
Arrangement. The definitions have been arranged in alphabetical
order.

Definition of "holder of the privilege." The definition of

"holder of the privilege"” contained in the Uniform Rule has been rephrased
in the revised rule to conform to the similar definition in revised
rule 26. Note that under this definition, a guardian of the patient
is the holder of the privilege if the patient is incompetenmt. This

differs from the Uniform Rule which makes the guardian of the person of

the patient the holder of the privilege. Under the revised definition,
if the patient has a separate guardiasn of his estate and a separate
guardian of his person, either gusrdian can claim the privilege.

An Incompetent patient becomes the holder of the privilege when
he becomes competent.

The personal representative of the patient is the holder of the

privilege when the patient is dead. BHe may claim the privilege on behalf of
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the deceamsed patient. This may be a change in the exisiing Californias law.
Under the Califormnia law, the privilege may survive the death of the patient
in some cases and no one can waive it on behalf of the patient. If this is
the existing Californis law, the Cormission believes that the Uniform Rule
provision {which in effect provides that the evidence is admissible unless
the person designated in the Uniform Rule ¢lasims the privilege) is a
degirable change.

This definition of "holder of the privilege" should be considered
with reference to subparagraphs (c) and (d) of paragraph (2) of the
revised rule {specifying wio can claim the privilege) and rule 37 {relating
to waiver of the privilege).

Definition of "patient." Two unnecessary commas have been deleted

from the Uniform Rule.
The Commission approves the requirement of the Uniform Rule that the

patient mist consult the physician for the scle purpose of fresiment or

diegnosis preliminery to treatment in order to be within the privilege.

Definition of "physicign." A necessary comms haes been inserted

after the words "person authorized." Compare with Uniform Rule 26{3)(c).
The Commission approves the provision of the Uniform Rule which
defines "physician" to include a person "reasonably believed by the patient
to be authorized" to practice medicine. If we are 40 recognize this
privilege, we should be willing to protect patients from reasongble mistskes

ag to unlicensed practitioners.

GENERAL RULE
The substance of the "general rule" is set out in the revised rule
as paragraph (2).
-2~ #27
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The following modifications of the Uniform Rule have been made in
the revised rule:

{1) The "general rule" has specifically been made subject to rule
37 (waiver) end peragraph (7) of Uniform Rule 27 has been omitted as
unneceggary. Making the genersl rule subject tc rule 37 conforms to the
language of rule 26 {attorney-client privilege) and makes it clear that
rale 37 is applicable,

(2) The language of the introductory exception to the Uniform Rule
has been reviged to delete the unnecessary references to specific para-
graphs of the rule.

(3) Under the revised rule, the privilege is applicable only in civil
actions and proceedings. The Commlssion rejects that portion of the Uniform
Pule that extends the privilegze to & prosecution for a nisdemesncr. The exist-
ing Celifornie. statute restricts the privilege to e civil action or proceeding
and the Cormission is unaware of any criticism of the existing statute. In
eddition, if the privilege is applicable in a trial on a misdemeanor
charge but not applicable in & trial on a felony charge, it would be
possible for the prosecutor in some instances to prosecute for a felony
in order to make the physician-pstient privilege not applicable. A rule
of evidence should not be a significant factor in determining whether an
accused 1s to be prosecuted for a2 misdemeanor or a feleony.

(4} In subparagraph (c) of paragraph (2) of the revised rule, the
phrase "a representative, associate or employe of the physician"” has been
substituted for "his agent or servent.”" This change makes rule 27 conform

to the phrase used in rule 26.
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(5) Subparagraph (d) of paragraph (2) of the Uniform Rule has been
revised to conform to Uniform Rule 26 insofar as who may claim the privilege
is concerned. This revision will allow the physician to claim the privilege
on behalf of patiert when all of the following conditions exist: (1) the
patient is alive; (2} no cther person claims the privilege; and (3) the
privilege has not been waived. The Commissicn believeg that in this case
the Uniform Rule is not clear but that the Uniform Rule might be construed
to mean that the physician is a person "authorized %o claim the privilege

for" the holder of the privilege.

EXCEFTICONS

The revised rule incorporates the substance of the exceptions pro-
vided in the Uniform Bule with the following modifications and additions:

(l) The exceptions have heen rephrased and tabulated to improve
readebility,

(2} The exception provided in paragraph (3)(a) is broader than the
Uniform Rule and will cover not only committments of mentally ill persons,
mentally deficient persons and other similar perscms, but will also cover
such cases as the appointment of a conservator under Probate Code § 1751.
In these cases, the Commission believes the privilege should not apply.

(3) The provision of the Uniform Rule that there is no privilege
in an action to recover damages on account of conduct of the patient vhich
censtitutes a criminal offense other than a misdemeanor has been rephrased
but not changed in substance. Although the revised rule denies the

physiclan-patient privilege in a prosecution for a misdemeanor, the Commis-

sion does not believe that the patient should be denied his privilege in g civil

action or proceeding against him for Jdamapes on account of conduct which it is

b o7
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alleged constituted a misdemeancr.

(4} The Uniform Rule provides that there is no privilege upon
an lssue between parties claiming by testate or intestate succession from
a deceased patient. The Commission has extended this exception to include
alsc inter vivos transactions. This is consistent with Uniform Rule
26{2)(b).

(5) The Uniform Rule provides that there is no privilege in an
action in which the claim of the patient is an element or factor of the
claim "or defense” of the patient. The revised rule does not extend the
patient-litigant exception this far but instead provides that the privilege
does not exist in an action or proceedims in which the condition of the patient
is an element or factor of tke claim "or counter claim, cross-complasint or
effirmative defense" of the patient. The Comnigsion's revised rule will
protect the patient in the following case. Diverced husband {P) brings
a proceeding cgainst his ex-wife (D) to gain custody of child. The basis of
P's claim is that D 13 a sexual deviate., D denies such deviation. 1In order
to establish his claim P ecalls psychiatrist who is treating D. Under the
Uniform Rule it appears that D's objection to the peychiatrist's testimony
would be overruled; bBut the contrary is the case under the revised rule.

The Commission does not believe that a plaintiff should be thus empowered
to deprive g defendant of the privilege merely by virtue of bringing the
action or proceeding.

(6} The revised rule provides that there is no privilege in an
action brought under Section 377 of the Code of Civil Procedire {Wrongful
Death Stetute). The Uniform Rule does not contain this provision. Under the
existing Californis statufe, a person authorirzed to bring a wrongful death
action may ccpsent to the testimony by the physician. There is no logical

-5-
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reason why the rules of evidence should be different as far as testimony
by the physician is concerred in a case vhere the patient brings the
action and the case where a wrongful death action is broughit. Under the
Uniform Rule and under the revised rule, if the patient brings the acticn,
the condition of the patient is an element of the claim and no privilege
exists. The revised rule makes the same rule applicable in wrongful death
cRSes.

The revised rule provides that there is no privilege in an
action brought under Section 376 of the Code of Civil Procedure (parent's
action for injury to chiid). In this case, as in the wrongful desth
statute, the same rule of evidence should apply when the parent brings
the action as applies vhen the child is the plaintiff.

{7) The provision of the Uniform Rule providing that the privilege
does not apply as to informstion reguired by statute to be reported to a
public officer or recorded in a public office has been extended to include
information required by "charter, ordinance, administrative regulations
or other provisions." The privilege should not apply where the information
is public, whether it is reported or filed pursuent to a statute or an
ordinance, charter, regulation or other prcvision.

(8) A necessary comma has been inserted and and an unnecessary
comms has been deleted from paragrapk (6) of the Uniform Rule {paragraph
(7) of the revised rule). The Commission approves the provision of tie
Uniform Rule which makes the privilege not applicable where tlie services of
the physician were sought or obteined tc eneble or aid anyone to commit or
plan to commit a crime or a tort or to escepe detection or apprehension

after the commission of a érime ar a tort. The Commission does hot

- M
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believe that this provision will impose any undue difficulty for =
patient consulting with his physician. The Commission believes
that the contrary is true, for example, in the case pf the lawyer-
client relationghip. Conseguently, the Ccrmission has limited
this exception to crime or frewd in rule 26 as far as the
lavyer-client privilege is concerned but has adopted the Uniform Rule
in the case of the physiclan-patient privilege.
The Uniform Rule requires that the judge must find that "sufficient

evidence, aside from the communication, has been introduced to warrant a

finding that the services of the physician were sought or obtsined to
enable or ald anyone to plan to comnit a crime or a tort, or to escape
detection or apprehension after the commission of a crime or a tort."”
The Commission has not retained this requirement that as a foundaticn for
the admission of such evidence there must be & prima facie showing of
criminal or tortious activities. There is little case or text authority
in support of the foundatlion requirement and such authority as there is
fails toc meke a case in support of the requirement. The Commlssion believes
that the Foundstion requirement 1s too stringent and prefers that the
question (as to whether the services of the physiciasn were sought or
obtained to enable or aid anyone in a crime or tort) be left to the judge
for determination under the provisions of Uniform Rule 8.

(9) Paragraph (7) of the Uniform Rule has been deleted, This
parsgraph 1is not necessary since the sawe matter is covered hy rule 37.
Rule 27 has been made subject to rule 37 in the revised rule by a specific

provision in revised rule 27{2)
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EAVESDROPPER EXCEPTION

Uniform Rule 27 does not abolish the eavesdropper exception
so far as the physician-patient privilege 1s concerned. This exception
is a traditionsl one and the Commission does not believe that the

physician-patient privilege should be extended to provide protection

against eavesdroppers.
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Revised 11/9/59
(10/1/59)

Note: This is Uniform Rule 28 as revised by the Law Revision
Commission. See attached explanetion of this revised rule. The changes
in the Uniform Rule (other than the mere shifting of language from one
part of the rule to ancther) are shown by underiined material for new
material =nd by bracketed and strike cut material for deleted material.

RULE 28. MARITAL PRIVILEGE FOR CONFIDENTIAL COMMUNICATIONS.

(1) Subject to rule 37 and except as otherwise provided in
[peragraphe-{23-and-{33-ef] this rule, [a] either spouse [who-trememiiied
40-she-other-the-information-vhich-conssitutes-she-compunicationy ] has a

privilege during the marital relationship and afterwards which he may claim,

whether or not he is & party to the action or proceeding, to refuse to

disclose and to prevent the other spouse from disclosing communications found
by the judge to have been had or made in confidence between them while husband
and wife.

(2) Subject to rule 37 and except as otherwise provided in para-

graphs (3) and (4) of this rule, a [The-siher-speusc-ew~the] guardian of an

incompetent spouse msy claim the privilege on behalf of [ske] that spouse.
[having-the-privileges ]

(3) Weither spouse may claim [suweh] the privilege under peragrarh

(1) of this section in:

(2) [2a] An action or proceeding by one spouse against the other

spouse, [y-or-{b)-ia-an-setion-for-demages-fer-she-alienntion-of-she-affeetions
of-the~pbhery-or-for-erintinl-eonversaiion-with-the-othery-ow ]

(b) {€ed-im] A criminal action or proceeding in which one of them

is charged with (i) a crime against the person or property of the other or of

a chlld of either, or (ii! a crime against the person or property of a third
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person committed in the course of commitiing a crime ageinst the other, or
(iii) bigamy or adultery, or {iv} desertion of the other or of a child of
either. [y-ow-{d)-in]

!c! A criminal action or proceeding in which the accused offers

evidence of a commuinication between him and his spouse. [j-ew-fel]

(4} An action or proceeding to commit either spouse or otherwise

place him or his property, or both, under the control of another or cothers

because of his alleged mental or physical condition.

(e) An action or proceeding in which a spouse seeks to establish

his campetence.

{4) Neither spouse may claim the privilege under paragraph {1}

of this section if the judge finds that [suffieienit-evideneey-aside-from-ihe

eenmyniestiony-has-been-indroduced- to-warrans-a-finding-4kat] the communication
was made, in whole or in part, to enable or aid anyone to commit or to plan

to commit & crime or {a-%e¥s] to perpetrate or plan to perpetrate & fraud.

[£3)--A-speuse-whe-would-ethervise-have-a-privilege~under- this-rute
hag-go-eneh~priviltege-if-the-Judpe- finds-that-he-or-fhe-sbher-spouse~-while
she-heodder-of-she-privilege- tessified- or- caused-anether-to-tesiify-sa-any

Betion~-$0-apy- eomrmni cation-bebween-she-spouses-upen-the- same- subdees-matser~ ]

I
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Revised 11/9/59
RULE 28 (MARITAL PRIVILEGE FOR CONFIDENTIAL COMMUNICATIONS)

AS REVISED BY THE COMMISSION

It is the purpose of this memorandum to explain Uniform Rule 28,
relating to the marital privilege for confidentisl communications, as revised

by the Commiszion.

THE RJLE

Who may claim privilege. Under the Uniform Rule, only the spouse who

transmitted to the other the informatior which constitutes the communication
(the communicating spouse) cen claim the privilege. The Commission has not
accepted this unileteral view, hut prefers the bilateral view that both spouses
are the holders of the privilege and that either spouse may claim it. The
Commission wants to provide more substantial encouragement to the exchange of
marital confidenses than is afforded under the Uniform Rules of Evidence.

Under the revised rule, & guardian of an incompetent spouse mey claim
the privilege on behalf of that spouse. However, when & spouse is dead no one
can claim the privilege for him and the privilege, if it is to be claimed at
all, can be claimed only by or on behalf of the surviving spouse.

The Commmission believes that one spouse should not be able to walve
the privilege over the objection of the other spouse. However, this matter is
not dealt with in this rule, but will be dealt with in rule 37.

Posgt-coverture privilege. Under the existipg Californis lsw, a

post~coverture privilege exists so far as the maritsel privilege for con-

fidential commnications is concernsd. The Uniform Pule, however
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would restrict the exlstence of the privilege to the time the marital
relstionship exists and no privilege would exist after the marriage

15 terminsted by death or divorce. The Commission prefers the existing
California law and rejects the portion of the Uniform Rule that would

abolish the post-coverture privilege. EFy retaining the post-coverture

rule we prevent, for example, a divorced wife forcing a husband to “buy”
her silence ag to business and other transactions he told her sbout in
canfidence during the maritel relationship. 1In addition, the Commission
recognizes, for example, ithat a husband might be unwilling te exchange
marital confidences if he knew that his wife could be forced over her
objections to disclose those confidences after his death.

Scope of privilege. The Commission notes that the privilege

relates only to testimony by a spouse., Ho protection is provided
against eavesdroppers. Furthermore, for example, & spouse can disclose
the contents of the communication to a third person vhe pay then appear

8s g witness., The Commission has accepted this portion of the Uniform Rule.

EXCEFTICNS

Alienation of affections; criminal conversation. An exception

is stated in the Uniform Bule that the privilege does not apply 1n an
action for damages for the alienation of the affections of the other
spouse or for criminal conversation with tlie other spouse. This exception
has been omitted from the revised rule because Civil Code § 43.5 abolishes
these actiong in California.

Family crime. The Commission approves the "family crime"
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exception in paragraph {3}{b} of the revised rule which extends the
present Californis law to include bigamy, aduitery and desertion within
this exception. The Commission agrees that the privilege should not
apply in case of bigamy, adultery or desertion.

Guardianship or commitment proceedings. In paragraph (3)(d)

and (3) of the revised rule, the Commission has provided an additional
exception -- one that is not provided in the Uniform Rule but is
recognized in the Celifornia statute. This exception provides that there
18 no privilege in an action or proceeding to commit elither spouse or
otherwise place a spouse or his property, or both, under the control of
another or others because of his alleged mental or physical condition.
Furthermcore, there is no privilege in en action or proceeding in which a
spouse seeks to establish his competence. A somevhat similar exception is

recoghized in our present statute and, as a matter of policy, in the case

where the exception applies, the Commission believes that the evidence should

not be privileged. Under the languege of the revised rule, the exception
will apply, for example, to commitment proceedings for mentally ill
persons and mentally deficient persons. It will alsc apply to such
proceedings as conservatorship proceedings.

Crime or fraud. In paragraph (4) of the revised rule an

exception is stated that the privilege dces not apply where the Jjudge
finds that the commnication was made, in whole or in part, to enable or
aid anyone to commit or to plan to commit a crime or to perpetrate or
plan to perpetrate a fraud. However, the Uniform Rule would extend this
exception tc bar the privilege in case of any commnication with a view

toward the commission of any tort. The Commlssion has not adopted this
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extension of the scope of the exception. Because of the wide variety of
torts and the technical nature of many torts, the Commission believes that
to extend the exception to include all torts would tend to discourage spouses
from exchanging confidences and would open up too large an area of nullifica-
tion of the privilege.

The Uniform Rule requlires that the Judge must find that sufficient

evidence, aside from the commnication, hes been introduced to warrant s

finding that the communication was in aid of a crime or fraud. The Commis-

sion has not retained this requirement thet as a foundation for the admission
of such evidence there must be a prims facie showing of criminal or fraudulent
activities. There is little case or text authority in support of the founda-
tion requirement and such authority as there is fails to make a case in
support of the requirement. The Commission believes that the foundation
requirement is too stringent and prefers that the question {as to whether

the communication was in aid of s crime or fraud) be left to the judge for

determination under the provisions of Uniform Rule 8.

TERMINATION OF PRIVILEGE

Since the revised rule gives each spouse the right to claim the
privilege, paragraph {3) of the Uniform Rule is no longer appropriste and
has been omitted from the revised rule. Note, however, that paragraph (3){ec)
of the revised rule provides a somewhat similar provision as far as criminal
actions and proceedings are concerned.

The question of when the privilege undeyxr the revised rule is

terminated is cne that will be dealt with under Uniform Rule 37.
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EFFECT OF ADOPTION OF RULE 28 AS REVISED ON RULE 23(2)

Paragraph (2) of Uniform Rule 23, relating to the special maritel
privilege of an accused in & crimingl case, becomes UNDeCeBSaryY because the
Commission has modified Uniform Rule 28 to give the substantially same
privilege as was given under Uniform Rule 23(2) to a spouse 1n ell cases --
the right to prevent the other spouse from testifying when the other spouse is
the commnicating spouse and the existence of the privilege after the termina-
tion of the maerrisge. The Commission has, consequently, deleted subsection

{2} of Uniform Rule 23.
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Revised 12/1/59

Note: This is Uniform Rule 29 es revised by the Law Revision
Commission. See attached explanation of this revised rule. The changes
in the Uniform Rule (other than the mere shifting of language from one
part of the rule to another) are shown by underlined material for new
material and by bracketed and strike out material for deleted material.

RULE 29. FRIEST-PENITENT PRIVILEGE,

(1} As used in this rule [5] :

(a) "Penitent" mesns & person [member-ef-a-ekureh-er-religious
dencminstion-er-erganisasien] who has made a penitential communication to
a priest. [bheresfs]

{b) '"Penitential communication" means a confession of culpeble
conduct made secretly and in confidence by a penitent to a priest in the
course of discipline or practice of the church or religious denomination

or organization of which the [peritent] priest is a member, whether or

not the penitent is a menmber of the priest’s church, dencmination or

organizetion.

(¢c) "Priest" means a priest, clergyman, minister of the gospel
or other officer of a church or of s religious denomination or organization,
wWhe in the course of its discipline or practice is authorized or accustomed
to hear, and has a duty to keep secret, penitentisl communicaticns made
to hin. [by-members-ef-his-ehureky-depominaticn-er-organisaticny |

(2) Subject to rule 37, a person, whether or not a party, has a

privilege tc refuse to disclose, and to prevent a witness from disclosing,
a communication if he claims the privilege and the Judge finds that:

(a) The communication was & penitential commmication; [srd]

(b} The witness is the penitent or the priest; [r] and

(¢) The claimant is the penitent [;] or is the priest mekin; the

clelw on behelf of an sbsent or deceased or incompetent penitent.
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RULE 29 (PRIEST-PENTTENT PRIVILEGE)

AS REVISED EBY THE COMMISSION

It is The purpose of this memorandum to explain Uniform Rule 25,

relating to the priest-penitent privilege, as revised by the Commission.

DEFINITICONS
Arrangement. The definitions have been arranged in alphabetical
order.

Requirement that penitent be member of church. The Comuissicn

has reviged the definitions so¢ that the penitent need not be s member of

the church of which the priest is a member,

GENERAL RULE
Waiver. The Uniform Rule has been made specifically subject to
Rule 37 releting to waiver.

Deagth or incompetency of penitent. The rule has been clarified

by inserting "or deceased or incompetent” before "penitent"” in paragraph

(2} {¢) of the revised rule. A deceased or incompetent penitent might be
considered to be an "absent” penitent for the purposes of the Uniform Rule,
but this change has been made ¥o resolve the ambiguity in the Uniform Rule.

Priest clalming privilege. The priest can claim the privilege for

an absent or deceased or incompetent penitent. However, it is noted that the
priest need not claim the privilege on behelf of the zbsent or deceaselor in-
competent penitent and might, in an sppropriate case, not claim the privilege.

For example, if a murderer had confessed the crime to a priest and has since

-9- #29



died and an innocent man hes been condemned to death for the murder, the
priest might under the circumstances decide not to claim the privilege for

the deceased murderer and instead give the evidence cn behalf of the innocent

arn .
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Revised 11/9/59
(10/1/59)

RULE 30. RELIGIOUS BELIEF.
Every person has e privilege to refuse to disclose his theoclogical
opinion or religicus belief unless his adherence or non-adherence to such an

opinion or belief is material +to an issue in the action or proceeding other

than that of his credibility as a witness.

Note: The Commission approves this rule. Although the Commission
is unaware of any Californis cases recognizing this privilege, the Commission

believes that if we do not now have the privilege we should have it.

RWLE 31. POLITICAL VOTE.
E&ery’person has a privilege to refuse to disclose the itenor of
his vote at & political election unless the judge finds that the vote was

cast 1llegally.

Note: The Commission approves this rule. Although the Commission
iz unaware of any California cases recognizing this privilege, it seems
probable that the California courts would recognize the privilege if the
occasion for doing so presented itself. The rule is considered necessary

to protect the secrecy of the ballot.

FULE 32. TRADE SECRET.
The owner of a trade secret has a privilege, which may be claimed

by him or his agent or employee, to refuse to disclose the secret and to
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prevent other persons from disclosing it if the judge finds that the
allowence of the privilege will not tend to conceal fraud or otherwise work

injustice.

Note: The Commission approves this rule. In our 1957 Discovery
Act {CCP § 2019(b)) we have at least an indirect recognition of the
existence in this state of this privilege. The Commission approves the
provision of the Uniform Rule that the privilege will be allowed only if
the allowance of the privilege will not tend to "conceal fraud or otherwise
work injustice.” The Comnission recognizes that the limits of the privilege

are uncertain and will have to be worked out through judicial decisions.
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RULE 33. SECRET OF STATE

Hote: The Commission has disapproved the adoption of
Uniform Rule 33.

Comment: The Commission believes that sdequate protection

for a secret of state is provided under Rule 34 (Official Informetion)

88 revised by the Commission.
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Revised 12/10/59

Revised 11/9/59

10/1/59

Note: This is Uniform RBule 34 as revised by the Law Revision
Commission. See attached explanaticn of this revised rule. The changes
in the Uniform Rule are shown by underlined materisl for new material
and by bracketed and stirike-oul material for deleted material.

RULE 3k. OFFICIAL LIFORMATICN,

(1) As used in this rule [;] :

(a} "Officiel informastion" means information not open or theretofore
officially disclosed to the public [relating-te-the-imternal-affaivrs-of
thie-State-or-of-the-United-States] acquired by a public officer or
employee leffieial-o2-tshig-State-or-she-United-Skates] in the course of

his duty [y] or transmitted from one [such-effieisi] public officer or

employee +to another in the course of duty.

(b} "Public officer or employee” includes a public officer or

employee of this State, a public officer or employee of any county, city,

district, suthority, agency or other politicel subdivision

in this State and a public officer or employee of the United States.

(2) subject to Rule 36, © witness has & privilege to refuse to

disclose & matter on the ground that it ie official information, and
evidence of the matter is inedmissible, if the judge finds that the

matter is official informstion [ and that:

{a) Disclosure is forbidden by an Act of the Congress of the
United States or a statute of this State [y] ; or

(b) [Aiselesure-of-the-informabicn-in-the-acbion-witl-be-harrnful
te-the-intererss-of-the-goverament-af -vhick-the-witness-is-an-officer-in

a-governmental -eapaeitye ] Disclosure of the informetion is sgainst the

#34
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{Rule 34)

public interest, after a weighing of the necessity for preserving the

confidentiality of the information as compared to the necessity for

diselosure in the interest of justice.
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Revised 12/10/59
Revised 11/9/59

10/1/59

RULE 34 (OFFICIAL INFORMATION) AS REVISED

BY THE COMMLSSION

It is the purpose of this memorandum to explain Uniform Rule 3k,
relating to the priviiege and inadmissibility of official information, as

revised by the Commission.

DEFINITIONS

The definition of the Uniform Rule has been revised to make it
clear that a public officer or employee of a local govermmental unit in
California is a public officer or employee for the purposes of the rule.
Under appropriste circumstances, the Commission believes that local as
well as state officers and employees should be within the privilege.

The Commission telieves that.information received by a ''public
employee" should be within the scope of the rule to the same extent as
information received by a '"public officer.”

The words "relating to the internal affairs of this State or of

the United States" have been omitted as unnecessary in view of the revised

definition.
THE RULE

The Uniform Rule provides that evidence of official information is
inadmisgsihle if.the judge finds that the disclosure of the information will
be harmful to the interests of the goverument of which the witness is an
officer in a governmental capacity. The Conmission has substituted for

this provision one that more clearly indicates the intent that the Judge
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(Rule 34)

should weigh the consequences to the public of disclosure against the
consequences to the litigant of nondisclosure and should then decide
which is the more seriocus. The Commission recognizes that we cannoct

by statute establish hard snd fast rules to guide the judge in this
process of balancing the public and private interests. At the same
time, the Commission believes that the revised rule more clearly imposes
upon the court the duty to weigh the public interest of secrecy against
the private interest of disclosure.

The rule has been revised to make it clear that the identity of
an informer cannot be concealed under the official information privilege
of Rule 34. This is accomplished by inserting the words "subject to
Rule 36" in paragraph (2) of the revised rule. The identity of an in-

former privilege is stated in Rule 36.
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Revised 11/9/59

10/1/59

RULE 35. COMMUNICATION TO GRAND JURY.

Note: The Commission has disapproved the adoption of Uniform
Rule 35.

Comment: California does not now recognize the privilege provided
in Uniform Rule 35. The rule applies only during the period the grand
jury is investigating the matter and, this ordinarily is accomplished with
dispatch. The Commission does not believe that there is a demonstrated
need for changing the existing Callifornia law to grant this additional

privilege.
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Revised 3/1/60
12/10/59

Hote: This is Uniform Rule 36 as revised by the Law Revision
Cormission. The changes in the Uniform Rule are showm by underlined
materiel for new material and bracketed and strike cut material for
daleted material.

RULE 36. IDENTITY OF INFORiIR.
{1) A wvitness hes a privilege to refuse to disclose the ldentity of

a person vho hes furnished informotion as provided in paresraph (2) of this

rule purporting to disclose a violation of a provieicn of the laws of this
Stote or of the United States to o [Pepresentative-of-the-Stabe-er-the
United-S5ates-ar-a-govarpmental ~-division-thersef; -charpged-with-the-duty

ef-enfoveing.that-previsien] law enforcement officer or to a representative

of an administretive agency charged with the administration or enforcement

of the law alleged to be vicleted, and evidence therecof is inedmissible,

unless the judge finds that:

(2) The identity of the person furnishing the information has already
been otherwise disclosed; or

{v) Disclosure of his identity 1s [essertial] neceded to assure a fair
determination of the igsues.

(2) This rule espplies only if the informetion 1s furnished directly

to & law enforcement officer or to a representgtive of an adminigtrative

agency charped with the administretion or enforcement of the lawv alleged

to be vioglated or ls furnished to another for the purpose of transmlttal

to such officer cr representative.
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Revised 3/1/60

RULE 36 (IDENTITY OF INFCRMER) AS REVISED BY THE

CCMMISSION

It is the purpose of this memorandum to explein Uniform Rule 36,
relating to identity of informer, as revised by the Commission.

Protection where Informstion furnished indirectly. The Commission has

provided that the privilege epplies whether the informer furnished the in-
formation directly or through ancther.

Information furnished to a "law enforcement officer.” The revised

rule provides that under appropriate circumstances the identity of the
informexr is protected Lf he furnishes information to a "law enforcement
officer.,” The Commission has not accepted the requirement of the Uniform
Rule that the informer can furnlsh the information only to B governmental
representative who 1s "charged with the duty of enforcing” the provision

of law which is alleged to be viclated. The Cormission does not belleve

that the informer should be required to rum the risk that the official teo
whom he discloses the information is one “charged with the duty of enforcing”
the law alleged to be viclated., For example, undexr the Uniform Rule as

revised by the Commission, if the informer discloses informstion concerning

a violation of a state law 4o a federel law enforcement officer, the ldentity
of the informer is protected. However, under the Uniform Rule as promuigsted
by the Neticnal Commissicners the identity of the informer apparently would
not be protected under these clrecumstances.

When privilege not applicable. The privilege dces not apply if the

identity of the informer hag alresdv been disclosed or if disclosure of his
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identity is needed to assure a fair determination of the issues.

The Commission bas substituted the word "needed" for "essential" in
Rule 36(1)1(b) because the Commissiocn does not believe tbat the defendant
should have to establish that disclosure is “"essential” to a fair determina-
tion of the lssues; the Commission prefers to require that the defendant
need establish only that disclosure is "needed" to assure a falr determina-

tion of the issues.

#36



(M
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Note: This is Uniform Rule 38 as revised by the Law Revision
Commission. The changes in the Uniform Rule are shown by underlined
meterial for new msterial and by bracketed and strike out material
for deleted moterinl.

RULE 38. ADMISSIBILITY OF DISCLOSURE WRONGFULLY COMPELLED.
Evidence of a statement or other disclosure is insdmissible
against the holder of the privilege if the judge finds that he had

and claimed a privilege to refuse to make the disclosure or to prevent

another from meking the disclosure, but [was] nevertheless the disclosure

was required to be made [meke-3%].

Comment :

The rule has been revised to provide protection where & person other

than the holder of tThe privilege is required to testify.
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