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L/15/60

Memorandum No. 33(1960)

Subject: Study #36 - Teking Possession, Interest, Passage of
Title and Allocation of Risk.

Attached 1s a draft statute and constitutional amendment to carry ocut
the Commission's and the consultant's recommendations in regard to taking
possesaicn, interest, passage of title and sllocation of risk.

The statute has been drafted to express the Commission's tentative
conclusion that title should pass when the condemner takes possession. Tt
does not appear from the cases that the constitutionality of the statute
would be helped a great deal by deferring the passage of title to the final

order of condemnation. In Steinhart v. Superior Court, 137 Cal. 575, S5T7

(1902}, it was argued that the Constitution requires only that the damages
must be paid before title will pass. The court rejected the argument with

this quotation from Davis v. San lorenzo R.R. Co., 47 Cal. 517, 523-524 {187h4):

" [T}he occupation of land by & corporation, for its own purposes, pending
the proceedings for condemnation, is a taking of the property within the
neaning of the constitution . . . ." The authority of these cases was

reaffirmed by a unanimous court in People v. Peninsula Title Guar. Co., L7

Cal.2d 29 (1956). 1In that case the condemnee was held by the trial court to
be liable for an improvement assessment, the lien of which attached to the
condemned property after irmediate possession had been taken but before title
had passed under the final order of condemnation. The triel court's theory

was that the takinm of possession does not accelerate the passage of title,
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that title was in the condemnee gt the time the assessment wes levied, and
that the lien therefore attached to the property, and, hence, to the condemna-
tion award. The Supreme Court reversed. It agein held that there is a
"taking" within the meaning of the Constitution when possession is teken from
the owner. Under the Constitution, the owners are entitled to compensation
undiminished by any assessment liens attaching to the property after the date
of taking.

In the light of these cases, it appears that if a condemner takes all of
the incidents of title pursuant to an order of immediate posseesion, it is
unlikely that & court would say that there has been no teking merely because
bare legal title has not passed. The cases indicate that the constitutionality
of a statute extending the right of immediate possession to &1l condemners
will be decided upon the basis that the property is "taken" when the condemmer
acquires possession.

Section 14 of Article I has been amended considerably. This is because
the section, as it presently reads, requires that a jury first determinme the
full compensation to be made before property can be tsken for public use by
a private corporstion, As the Commission decided to extend ‘the right of
immediate possession to all condemners, it was necessary to eliminate the
requirement that the jury determination precede the taking. As the Commission
wanted the procedure for immediate poesession uniform for all condemners, it
wag also necessary Lo delete a great deal of the language coneerned with the
right of public agencies to obtain immediate possession for right of way and
reservoir purposes.

Two sections in this draft which are to be added to the Code of Civil
Procedure are shovn here in strike-out and underline. The sections are
1244.5 and 1249.1. This was done because these sections actually smend
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language presently in the code. Section 1244.5 is an amendment of present
Section 1243.5 and Section 1249.1 is an amendment of the last sentence of
Section 1249. The strike-out and underline show how the existing language

has been amended.

Respectfully sutmitted,

Joseph B. Harvey
Assistant Executive Secretary
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EXHIBIT T

A resolution to propose to the people of the State of California
an_amendment to the Constitution of the State by amending
Section 14 of Article I thereof relating to_eminent domain.

Resolved by the Senate, the Assembly concurring, That the
Legislature of the State of California at its 1961 Regular

Session commencing on the 2nd day of January, 1961, two-thirds
of the members elected to each of the two houses of the Legis-
lature voting therefor, hereby proposes to the people of the
State of California that the Constitution of the State be
amended by amending Section 14 of Article I thereof; to read:
SEC. l4. Private property shall not be taken or damaged
for public use without just compensation having first been made
to; or paid into court for, the owner, [;-aad-ne-pight-es-way-ep
iands~te-be~used-for-reservoir-purpeses-shall-ba-appropriated-te
the-use-eﬂ—aay-aerpspatien;-exeept-a-muniaipal-eepperatisn-ep-a
eeunty-ep-the~Stata~ap-metrepelitaa-water-distraetg-maaieapal
utilaty-distriet;-munéeipal-water-distpiet,-drainage;-irrtgatien;
leveey-reolamatbion-or-water-eengervatien-districty-or-ainilar

publie-~oerporabion-unsil] When private proverty is taken or
damaged for public use, full compensation therefor ghall be

ffivat-made-in-Money-or-aseertained-and ] made to, or paid into

court for, the owner, irrespective of any benefits from any
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improvement propcaed by [sueh] the persen, firm, company or
corporation in whose favor the power of eminent domain is

exercised, which compensation shall be ascertained, except as

provided in Section 23a of Article XII of this Constitution,

by a jury, unless a jury be walved as in other civil cases 1n

a8 court of record, as shall be prescribed by law.[a_ppevidedg
%hab-aa-any-preeeeding-in-eminant-damain-breughﬁ-hy-the—Stateg

er-a-eeunty,—er-a-munaeipal-earpepatieng-er-metrapelet&n-water

diatriety-munieipal-utility-éistriat7-muaie§pal-watap-distriasy
drainagey-irrigationy-leveay-reelamation-or-water-eonservation~
disbrieby-or~-aimilap-publie-oorperationy-the-aforesaid-Stabe-or

munioipality-or-cevnty-en-publie-eerperation-onr-distrist-afore-

said-pay-bake-innadiate-pessession~-and-use-of -any-right-of -way
ep-1ands-to~bo-uged-for-roserveir-purposesy-required-£for-a

pubiie-use~-whether-the~fee-thereof-orp-an-easenent-therefor-be

sobvght~upen-firet -oonmenaing-eninont-denain-proceedings-aceopd-~

+pg-to-law-in-a-eours-of ~oompeteont-jurisdietion-and-thoreuper
giving-sueh-geeurity-in-the-way-ef-money-depeaited-as-the
eeart-ia-whieh-sueh-preaeadénga-are-pending-may-dipeet}and-in
suag*ameunts-as-the-aeart—aay—detepmine-SQ—he-reasenably-
adeguate-be-pesure-te~-the~-owner-of-the-preoperty~poughb-te-be
baken-inmmediate-payrent-ef-jusb-esmpensatien-fop-guak-taking
and-aay-damsge-inéiéeat-thepeta;-iﬁelaéing-damagea—sustaiaed
by-poaser-of -an-adjudieatbion-that-there-ig-no-neeensity-for
takingathe-preperty;-as-saen-&s-the-same-ean—be-aaeeptaineé

aeeording~-to-lawe~~The-gourt-Rayy-upon-netion-of-any-parsy-te
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a&id-eminen%-dem&in-prseeedings;—af%er-syeh-netiee—te-the
ether-parties-as-the-sourt-may-preseribey-alser-sthe-amount
ef-suoh-seeurity-se-required-in-such-proceedingas] The

taking of private property for & railrcad run by steam or
electric power for logging or lumbering purposes shall be
deemed a taking for a public uée; and any persén; fiém; company
or corporation taking private property under the law of eminent
domain for such purposes shall thereupon and thereby become a
common carrier.

The provisions of Sections 1244.5, 1249, 1249,1, 1252.1,

12 12 1254.5, 1254.7, 12558 and 1255b of the Code of

Civil Procedure as enacted and amended by the 1961 Regular

Session of the Legislature are hereby ratified and declared

to be fully and completely effective. The laws hereby

ratified and declared to be fully and completely effective

may, at any time, be amended or repealed by the Legislature.
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An act to emend Secti@ 129, 1253, 1254, 1254.5, 1254.7, 1255a and 1255b

of the Code of Civil Procedure, to repeal Section 1243.5 of the Code

of Civil Procedure, and to add Sections 1244.5, 1249.1 and 1252.1 to

the Code of Civil Procedure, all relating to eminent domain.

The people of the State of California do enaci a8 follows:

SECTION 1. Section 1243.5 of the Code of Civil Procedure is hereby

repealed.

SEC. 2. Section 124k4.5 ip added tc the Code of Civil Procedure, to

Tread:

1244.5, [{a)--In-any-case-in-ywhieh-the-Statey-a-countyy-a-munieipal
ecarporabiony-a~-public-corparaiteny-or-a-disiriei-iokes-imnadinte-possession
es-laads-ta-be-used-_-ier—mmi:—pumua,-or— a-right-of-wayy-pursuani-fo-
feetion~il-of-Avbiede-I-of-4he-Conshitution-of-thie-Sintey-the-Statey-or-such
sountyy-munieipal-corporaiiony-public~corporationy-or-distrieiy-as-the-casde
may-bey ]

{1) The plaintiff may at the time of filing the complaint or at any
time thereafter apply to the court for an order authorizing him to take

possession of and to use the _property or interest therein sought to be condesmed

during the pendency and until the final conclusion of the proceedings brought to
condemn the same.

(2) If the court determines that the plaintiff has the right to cbtain

the property by eminent domain and that it is necessary for the plaintiff to

obtain immediate possession of the property sought to be condemned, the court
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shall, by order, suthorize the plaintiff to take possession of amd to use the

property or interest therein scught to be condemned after the plaintiff

deposits in court the amount the court determines is the probable damages the

owner of the property will be entitled to receive for the teking of the

preperty and any damage incident thereto.

{3) The plaintiff shall, at least [4hree] 20 days prior to the time
poesession 18 taken, personally serve on [ew-mail-4e] the person or persons

in possession of the property, if smy, and upor the record owner Or owners of

the property or any imterest therein, if known, [and-ihe-persen-er-pergens-ia

possession-of-the-propertyy-if-anyy] either a copy of the order of the court

authorizing such possession or a notice thereof. If & person upon vhom

gervice of the order or motice is [meiled-ié-sheil-be-sens-by-ecersificd-mail
andy-4f-gent-so-the-ovneray-i4-shall-be-addressed-bo-then-ab- sheir] required

under this section resides out of the State, or has deperted from the State,

or cannot after due diligence be found within the Stete, the order or nmetice

shall be sent by registered or certified mail to the last known address of
such person. A single service upon or mailing to those at the same address
[skaii-be] i sufficient. The latest secured assessment roll in the county
vhere the property is located may be used to ascertain the [mames-end]

addresses of the owners of the property.

{k) At any time after the court has made an order authorizing the

pleintiff to take possession of the property sought to be condemned prior to

entry of judgment, the court may, upon motion of the owner of the property or

any interest therein, increase the amount that tbe plaintiff is _r_guired. to

deposit in court pursuant to the court's order esuthorizing the plaintiff to

take possession.
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{5) At any time after the court hss made an order authorizing the

pleintiff to teke possession of the property sought to be condemmed prior to

entry of Jjudgment and before the plaintiff has taken possession pursuant to

such order, the court, upon motion of the owner of the property or an interest

therein or of ap gccupant of the property, may:
{e) Stey the effective date of the order authorizing the plaintiff to

iake gsession of the »

(b} Vacete the order suthorizing the plaintiff to take possession of

w if the court determines that there 1s no necessity for the taking

of possession by the plaintiff prior to Judgment or that the plaintiff does

not have the right to acquire the property by eminent domain.

{6) If a motion to vacate the order asuthorizing the plaintiff to take
possession of the property is made on the ground that the plaintiff does not

have the right to take the property by eminent domain, the motion shail be

supported by the affidavit of a person having knowledge of the fmcts. The

facts stated in an effidavit in support of or in opposition to the motion
ghall be within the personal knowledge of the affiant and shall be set forth

with particularity. Each affidavit shall show affirmatively that the affiant,

1f gworn as a witness, can testify competently to the facts stated in the

affidavit. If the court determines that there is s triable issue of fact as

to the plaintiff's right to acquire the property by eminent domain or that the
piaintiff does not have the right to aequire the property by eminent domain,

the court shall vacate the order authorizing the plaintiff to take possession

of the property.




SEC. 3. BSection 1245 of the (ode of Civil Procedure is amended to read:

1249, Subject to Section 1249.1, for the purpose of assessing compensa-

tion and damages the right therecf ghall be deemed to have acerued at the
date of the issuence of summons and its actual velue at that date shall be the
measure of compensation for all property to be actually taken, and the besis
of dameges to property not actually taken but injuriocusiy affected, in all
cages where such damages are aliowed as provided in Section 1248; provided,
thet in any case in which the issue is rot tried within one year after the
date of the commencement of the action, unless the delsy is caused by the
defendant, the compensation and demages shall be deemed to have accrued at the
date of the trial. [Neothimg~in-shis-seetion-sontained-shall-be-congtrued-or-held
te-affeet-pending-1itigaiiony--if-an-order-be-made-ietiing-the-plaintiff-inke
pesseasiony-as-provided-in-Seetion-126l, - the-compensution-ani~-damages-avarded
shali-draw-lawPual-inseresi-fron-the-date-of-suek-axrders~-No- improvensnts-pus
uper-the-properdy-subsequeni-o-the-date-af-the-gervice-of -sumsors- shali-he

ineluded-in-the-assessneni-of- conpensaiion-or-damagesr |

SEC. 4. Section 1249.1 is added to the Code of Civii Procedure, to read:
1249.1. No improvements put upon the property subsequent to the date of

the service of summons, and no improvements that have been removed or destroyed

either prior to the trial or prior to the damte the title to the property or

the possession thereof is taken by the plaintiff, whichever is earlier, shall

be included in the assessment of compensation or damages. All improvements

that are on tha property on the date of the service of summons mey be
considered in the assesament of compensation and d&ges unless thg are removed

or destroyed either before the title to the property or the possession thereof
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15 teken by the plaintiff or before the trial, whichever is earlier.

S8EC. 5. BSection 1252.1 is added to the Code of Civil Procedure, to read:

1252.1. (1) If the defendant has paid any md valorem texes, or any ad
valorem special assessments levied and collected as taxes, upon the property
sought to be condemned for the fiscal yeer in which the title to the property
vests in the plaintiff, the plaintiff shall pey tc the defendant a sum equsl
to the amount of such taxes and assessments, together with any allocable
penalties and costs thereon, that are ellocable to that part of the fiscal
year that begins on the date that the title toc the property vests in the
plaintife,

{2) 1If the title to the property vests in the plaintiff prior to judgment,
the amount claimed by the defendant under this section shall be claimed at the
time and in the matner provided for claiming coets. If the plaintiff does not
acquire the right to possession of the property prior to judgment, the amount
claimed by the defendent under this section shall be claimed within 30 days
after the title vests in the plaintiff end shall be claimed in the manner

provided for claiming cosis.

SEC. 6. Section 1253 of the Code of Civil Procedure is amended to read:

1253. (1) When paymente have been made and the bond given, if the
pleintiff elects to give one, as required by [she-iasé-dwe] Sections 1251 and
1252, the court must make a final order of condemmetion, which must describe
the property condemned and the purposes of such condemnation. A copy of the

order must be filed in the office of the recorder of the county [y-asnd
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thereupen] .
{2) The title to the property described [¢hewesn] in the final order of

condemnation [ehadd] vests in the plaintiff for the purposes therein specifiedl.]

upon the date that the final order of condemnation is filed in the office of

the recorder of the county or upon the effeciive date of en order authorizing

the piaintiff to take possession of the property under Section 1244.5 or

Section 1254, whichever is earlier.
{3) The effective date of an order suthorizing the plaintiff to take

possession of the Erog_e_rtx under Section 12141&.2 or Section 12211» is that date

upon which the plaintiff is authorized by the terms of the oxder to enter into

possession, whether possession is actually taken on that date or subsequently.

SEC. 7. Section 1254 of the Code of Civil Procedure is amended to read:

125L. At any time efter trisl and judgment entered or pending an appeal
from the judgment to the Supreme Court, whenever the plaintiff shall have paid
into court, for the defendant, the full amount of the judgment, and such further
sun as mey be required by the court as a fund to pay any further damages and
costs that may be recovered in as.\id proceeding, as well as ell damagea that may
be sustained by the defendant, if, for any cause, the property shell not be
firally taken for public use, the superior court in which the proceeding was
tried may, upon notice of not less than 10 days, authorize the plaintiff, if
alreedy in possession, to contimue therein, and if not, then to take possession
of end use the property during the pendency of and until the final conclusion
of the litigation, snd may, if necessary, stay all actions and proceedings
against the plaintiff on account thereof. In an ecticn for condemmation of

property for the use of a school district, an order so authorizing possession
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or continuation of possession by such schocl district is not appealeble. The

plaintiff shall not be held to have abandoned or waived the right to appeal

from the judgment by depositing the amount of the judgment snd such further

sum ag may be required by the court and taking possession of the property

pursuant to this section. The defendant, who is entitled to the money paid

into court for him upon any Judgment, shall be entitled to demend and receive
the same at any time thereafter upon cbtaining an order therefor from the
court. It shall be the duty of the court, or a judge therecf, upon application
being made by such defendant, to order and direct thet the money so paid into
court for him be delivered to him upon his filing & satisfaction of the
Judgment, or upon his Piling a receipt therefor, and an abandonment of ell
defenses to the action or proceeding, except as to the amount of dameges

that he may be entitled to in the event that a new trial shall be granted. A
payment to a defendant, as aforesaid, shall be held to be an abandomnment by
such defendant of all defenses interposed by him, excepting his cleim for
greater compensation. In ascertaining the amount to be paid into court, the
court shall take cere that the same be sufficient and adequate. The payment
of the money into court, as hereinbefore provided for, shall not discharge the
plaintiff from 1iability to keep the said fund full and without dimimf.ion;
but such money shell be and remain, as to all accidents, defalcations, or
other contingencies (es between the parties to the proceedings), at the risk
of the plaintiff, and shall so remein until the amount of the compensation or
damages is finally settled by Jjudicial determination, and until the court
awvards the money, or such part thereof as shall be determined upon, to the
defendant, and until he 1s authorized or required by rule of court to teke it.

If, for eny reason, the money shall at any time be lost, or otherwise
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abstracted or withdrawn, through no fault of the defendant, the court sghall
require the plaintiff to make end keep the sum good at ell times until the
litigation is finally brought to an end, and until paid over or made payable
to the defendant by order of court, es sbove provided. The court shsll orderxr
the money to be deposited in the State Treasury, unless the plaintiff requests
the court tc order deposit in the county treasury, in which case the

court shall order deposit in the county treasury. If the court orders deposit
in the State Treasury, it shall be the duty of the State Tressurer to receive
all such moneys, duly recelpt for, and to safely keep the same in the
Condemnstion Deposits Fund, which fund is hereby created in the State Treesury
and for such duty he shall be liable to the plaintiff upon his official bond.
Money in the Condemnation Deposits Fund mey be invested and reinvested in any
securities described in Sections 16430, 16431 and 16432, Government Code, or
deposited in banks as provided in Chapter 4 of Part 2 of Division k of Title 2,
Government Code. The Pooled Money Investment Board shall designate at least
ence a month the amount of money available in the fund for investment in
securities or deposit in bank accounts, and the type of investment or deposit
and shall so arrange the investment or deposit program that funds will be
available for the lmmediate payment of any court order or decree. Immediately
after such designation the Treasurer shall invest or make deposits in bank
sccounte ino accordance with the desigpations.

For the purpcses of this section, a written determination signed by a
majority of the members of the Pooled Money Invesiment Board shall be deemed
to be the determination of the board. Members may authorize deputies to act
for them for the purpose of making determinations under this section.

Interest earned and other increment derived from investments or deposits
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mede pursuant to this section, after deposit of money in the State Treasury,
shall be deposited in the Condemnation Deposite Fund., After first deducting
therefrom expenses incurred by the Treasurer in taking and making delivery of
bonds or other securities under this section, the State Controller shall
apportion as of June 30th and December 31st of each year the remainder of

such interest earned or increment derived and deposited in the fund during

the six calendar months ending with such dates. There shall be apportioned
and paid to each plaintiff having a deposit in the fund during the six-month
pericd for which an apportiomnment is made, an amount directly proporticnate to
the total deposits in the fund and the length of time such deposits remained
therein. The State Treesurer shall pay out the money deposited by & plaintiff
in such manner and et such times as the court or g judge thereof may, by order
or decree, direct. In all cases where a new trial has been granted upon the
application of the defendant, and he has falled upon such trial to cbtain
greater compensetion than was allowed him upon the first trial, the costs of

such new trial shsall be texed sgainst him,

SEC. 8. Section 1254.5 of the Code of Civil Procedure is amended to read:

1254.5. When money is paid into court as provided by Section [34-ef
Arsiele-i-of-the-Conssisusdon] 1244.5, the court sball order the money to be
deposited in the State Treasury, unless the plaintiff reguests the court to
order deposit in the county tressury, in which case the court shall order
deposit in the county treasury. If money is deposited in the State Treasury
pursuant to this section it shall be held, lnvested, deposited, and disbursed
in the manner specified in Section 1254, and interest earned or other increment

derived from its investment shall be apporiicned snd disbursed in the manner
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specified in that section.

SEC. 9. Section 1254.7 of the Code of Civil Procedure is amended to read:

1254.7. At any time after money has been deposited as [seewrity-as)
provided in Section [1k-ef-Axtiele-i-of-ihe-Gonstisusdon] 1244.5 [for-the
eondemnntion-of-auy-preperty-or-inierest- in-properay-for-siate-aighway-purpeses |
» upon appliceticn, in the mamner hereinafter provided, of the party whcage
property or interest in property le being teken, the court meay order from the
money deposited in connection with such property or interest an emount not

exceeding the amount vh:]!ch_the court finds such party is entitied to receive

{¥5-pereent-of-the-amsuns-originally-depasited) for [she] his respective
property or interest to be paid io such party. BSuch application shall be made
by affidavit wherein the applicant shall set forth his interest in the property
and request withdrawal of a stated amount. The applicant shall serve a copy of
the application on the plaintiff and no withdrawal shall be made until at

least [4wemby-£] 20 {J] deys after such service of the application, or until
the time for all objections has expired, whichever is later. Within [eaid
swensy~-{20)-daye] the 20-day period, the plaintiff may object to such
withdrawsl by filing an objection thereof in court on the grounds thet other
persons are known or believed to heve interests in the property. In this

event the plaintiff shall ettempt to persomally serve on such other persens a
notice to such persons that they may sppear within [éem~£] 10 [-9-] days

after such sgervice ard object to such withdrewal, and that failure t¢c appear
will result in the waiver of any right to such amount withirawn or further
rights against the plaintiff to the ex'tanjb of the sum withdrawn. The plaintiff

shall state in its objection the names and last known eddresses of other
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persong kunown or believed to have an interest in the property, whether or not
it has been able to serve them with such notice and the date of such service,
If the plaintiff in its objsction reporte to ﬁhe court that it is unable to
personally serve persons known or believed to have interests in the property
vithin [said-4wenty-¢] the 20 [-)-] day period, said money shall not be
wvithdrawn until the appiicant cesuses such personal service to be mede. If such
persons so served appear snd object to the withdrewal, or if the plaintiff so
requests, the court shall thereupon hold a hearing after notice thereof to all
parties and ghall determine the amounts to be withdrewn, if any, and by whom .
[y-%e-a-total-amouni-noi-eneceding-35-pereeni-of-the-amsuns-depositedr] Ho
persons so served shall have any cleim against the plaintiff for compensation
for the value of the properiy taken or severance damages thereto, or otherwise,
to the extent of the emount withdrawn by all parties; provided, the plaintiff
shall remain liable for said compensation to perscns having an interest of
record who are not so served. If withdrawn, the receipt of any such money
shall constitute a waiver by cperation of law to all defenses in favor of the
person recelving such payment except with respect to the ascertasimment of

the value of the property or interest in the manner provided by law [y~
and-titie-te-the-properiy-or-interess-as-to-vhieh-Nopey-ia~-reeceived-pursuars
do~-thig-geetion-ghali-vegt-in-ihe~Biate-ag-of-the-sime-of-such-paymeni). Any
amcunt so pald to any party shall be credited upon any judgment providing for
payment [and-shsil-be-considered-paymens-upon-ithe-Judgnent-ag~of-she-date-ike
wikthdrawed-is-made- so-dhas-ne-interest- ghali-be-payabie-upon-the-amouni-se
withdrava-afier-the-date-of-sis-withdrawal]. Any amount withdrawn by any
party in excess of the amount to which he is entitled as finslly determined

in the condemnation proceeding shall be returned to the party who deposited it,
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and@ the court in which the condemnation proceeding is pending shall enter

Jjudgment therefor against the defendant.

BEC., 10. Section 1255a of the Code of Civil Procedure 1s amended to read:

1255a. (1) Unless the title to the property sought to be condemned has

vested in the plaintiff, the plaintiff may abandon the proceedings at any

time after the filing of the complaint and before the expiration of thirty
deys after final judgment, by serving on defendants and filing in court a
written notice of such sbandonment; and failure to comply with Sectleon 1251
of this code shall constitute an implied abandonment of the proceedings.

(2) If the title to the property sought to be condemned has vested in

the plaintiff, the pleintiff may not abandon the proceedings except with the

consent of the defendants.

{3) Upon such abandonment, express or implied, on motion of any party,
a judgment shall be entered dismissing the proceeding and awarding the
defendants thelr costs and digbursements, which shall include all necessary
expenses incurred in preparing for trial and reasonsble attorney feee. These
costs and disburgements, including expenses and attorney fees, may be claimed
in and by a cost bill, to be prepared, served, filed and taxed as in civil
ections; provided, bowever, that upon judgment of dlamissal on motion of
plaintiff, defendants, and each of them, mey file & cost bill within [shirsy-£]
30 [J] days after notice of entry of such judgment; that said coste and
disbursements shall not include expenses incurred in preparing for trial
where the said action is dismissed forty deys prior to the time set for the

trial of the said action.
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SEC. 11. Section 1255b of the Code of Civil Procedure is amended to read:

1255b. [Ii—the—plaintifﬁ-in-a—eeademnatian-greeeeéing-ebtains-an—epéer
2rem-the-court-for -pessescicn-of -She-properiy-sought-$a-be-ecndemred-prior
bo-the-trial-of-the-actiony-then] (1)[Tlhe campensation and dameges awarded

in a condemnation proceeding shall draw lawful interest from the [e£feetive

date-of-said-order~] earliest of the following dates:

(a) The date of the entry of judgment.

(b) The date that the title to the property sought to be condemmed vests

in the plaintiff,

{¢) The date that the possession of the property sought to be condemned

is taken or the damage thereto occurs.

{2) The compensation and damages awarded in a condemnation proceeding

shall cease to draw lawful interest on the earliest of the followlng dstes:

(a) Upon any amounts deposited in court for the owner, the date that

such amounts are available for withdrawal by the person entitled thereto.

(b) The date of payment of the award to the perscn entitled thereto.

SEC. 12. The provisions of this act shall become effective only if
Senate Constitutional Amendment No. is approved by the vote of the people
at the next general election, and in such case this act shall become effective

on January 1, 1963.
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