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Memorandum No. 32 (1960) 

Subject: Study No. 36 - Moving Expenses in Eminent Domain 

Proceedings 

Attached is a revised moving expense statute and recom

mendation with the 25~ limit and claims procedure eliminated. 

Revisions from the previous draft are shown in strike-out 

and underline, except in the title where added material is 

shown by omitting underscoring. Sections 1270.3 and 1270.4 
r- • 

. '-.- are new, so there is no underscoring. The amendment of 

Government Code Section 703 is also new, and the revision 

indicated is the revision of the existing section. 

Respectfully submitted. 

Joseph B. Harvey 
Assistant Executive Secretary 
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CALIFORNIA, LA1'T REVISION COMMISSION 
School of Law 

Stanford, California 

TEN TAT I V E 

RECOMMENDATION AND PROPOSED LEGISLATION 

Relating to 

Moving Expenses in Eminent Domain Proceedings 

4/6/60 

NOTE: This is a tentative recommendation and proposed 

statute prepared by the California Law Revision Commission. 

It is not a final recommendation and the. Commission should not 

be considered as having made a recommendation on a particular 

subject until the final recommendation of the Commission on 

that subject has been submitted to the Legislature. This 

material is being distributed at this time for the purpose of 

obtaining suggestions and comments from the reCipients and is 

C not to be used for any other purpose. 
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RECOMMENDATION OF THE CALIFORNIA LAW REVISION COMMISSION 

Relating to 

Moving Expenses in Eminent Domain Proceedings 

The California Constitution provides that private property 

shall not be taken for public use without "just compensation" 

having first been made. The statutes implementing this provision 

provide that the person whose property is taken for public use 

is entitled to be paid only for its market value. No compensation 

is provided for the expenses of moving to another location when 

property is taken for public purposes. 

In some states, the courts have tried to alleviate this 

hardship by permitting the cost of moving to be considered in 

determining the market value of the property taken. However, 

the concept of "market value,fI correctly interpreted, does not 

include moving expenses. Courts in other states, taking a 

more direct approach, have held that "just compensation" is 

not made unless the owner is compensated for his moving expenses. 

Neither of these judicial solutions to the problem is 

satisfactory, in part because neither insures that the person 

who must bear the burden of moving -- the occupant of the land 

will receive reimbursement for his necessary expenses. Leases 

often provide that if the property is condemned, the lessee 

will receive no share of the award. Consequently. the Federal 
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c= Government and several states have enacted legislation providing 

for the payment of moving expenses. 

The Commission believes that the occupant of land acquired 

for public use should not be asked to bear alone the expense of 

mOving his personal property off the land. Inasmuch as this 

expense must be incurred because the property is taken for 

the public's benefit, the public should bear at least a sub

stantial part of the burden imposed by reimbursing a person for 

moving expenses. Such a change in the law would more nearly 

effectuate the constitutional ideal of "just compensation." 

Moreover, the public will derive certain advantages. In some 

instances out of court settlement may be facilitated, for the 

condemning agency will be able to reimburse a property owner 

c= for an element of damage that cannot be compensated at the 

present time. In such cases, the court expenses saved may 

exceed the additional compensation given. Accordingly. the 

c= 

Commission recommends: 

1. When property is taken for public use, the occupants 

should be reimbursed for the actual and reasonable costs 

necessarily incurred in moving personal property off the 

property taken, subject to certain limitations discussed 

below. Reimbursement must be limited to the "reasonable" 

costs actually incurred, so that the public cannot be com

pelled to pay exorbitant moving costs. 

2. Reimbursement for moving expenses should be provided 

only for transporting the personal property to another location 
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c: within the same general area as the real property taken, ~, 

within 25 miles. If the person moving desires that the property 

be moved a greater distance, he should bear the additional 

mileage costs himself. Of course, packing, unpacking and other 

costs of moving [.-e~Rep-~aaB-tpaRspePta~~eB-iR-8*eess-e&-~~ 

Miles.] should be borne by the public no matter how far the 

property is moved, for these expenses must be incurred whether 

the property is relocated within the same general area or not. 

This limitation should not apply, however, to negotiated 

settlements. The condemning agency may be relied upon to 

protect the public interest, and settlement may be facilitated 

if there is no mileage limitation upon negotiated settlements. 

As a practical matter, any limitation on the amount to be paid 

for moving expenses in negotiated settlements would be ineffectual, 

for the condemning agency, if it wished to avoid the limitation 

when negotiating a settlement, could raise the amount to be paid 

for the real property. 

3. When property is taken for public use for a term only, 

a person who is obligated to move and who has a right to re

occupy the property at the end of the term should be reimbursed 

not only for moving his personal property off the land, but 

also for the actual and reasonable costs of storing his personal 

property and of relocating it upon the land at the end of the 

term. 

4. Where the parties cannot agree on the amount to be paid, 

determination of the amount of reimbursement should be made in a 
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judicial proceeding other than the principal condemnation action. 

In many cases the occupant of the property does not have to move 

until after the condemnation action has been tried. In other 

cases, the property may be acquired by purchase without a con

demnation action. Therefore, a separate action should be 

provided for the determination of the amount of moving expense 

involved. Of course, if the occupant is compelled to move 

before the trial of the condemnation action, it would be possible 

to consolidate the mOving expense action with the condemnation 

action for purposes of trial. 

5. The condemning agency should initiate the action to 

determine moving expenses just as it initiates the action to 

determine the compensation to be paid for the land. If the con

demner does not initiate the action within a reasonable period 

of time, the person that is forced to move should be able to 

commence the action and recover his attorney's fees in addition 

to his moving costs. The awarding of attorney's fees if ,the 

person forced to move initiates the action will tend to make 

condemning agencies comply with their statutory duty to initiate 

the action. 

6. Evidence of moving expenses should be ~competent and 

inadmissible in an eminent domain proceeding upon the question 

of the compensation to be paid for the property to be taken. 

Such a provision is necessary to preclude the possibility that 

a person might be compensated twice for the same loss. 
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c: An act to add Title 7a (beginning with Section 1270) to Part 3 

of the Code of Civil Procedure, to amend Section 703 of 

the Government Code, and to add Section 1248.5 to the Code 

of Civil Procedure, all relating to the payment of compensa

tion and damages (!ayae~8J when property is acquired for 

public use. 

The people of the State of California do enact as follows: 

SECTION 1. Title 7a (beginning with Section 1270) is added 

to Part J of the Code of Civil Procedure, to read: 

[Revised 
and re
arranged 
in alpha
betical 
order) 

TITLE 7a. 

REIMBURSEMENT FOR MOVING EXPENSES WHEN PROPERTY 
ACQUIRED FOR PUBLIC USE 

1270. As used in this title: 

(1) "Acquirer" means a person that acquires real 

property or any interest therein for public use. 

(2) "Acquisition" means the acquiring of real property 

or an interest therein for public use either by the consent 

of the owner or by [ppeeee8~Rgs-QRQep-;~t~e-~-ef-Papt-3-ef 

~His-eeQe] eminent domain. 

(J) "Person" includes [meaRs] a natural person, 

corpOration, association, joint venture, receiver, trustee, . .. 
executor, administrator, guardian, fiduciary or other rep

resentative of any kind, [aR8-~Rel~Qe8] the State, or a city, 
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[Revised] 

c 

county. city and county, district or any department, 

agency or instrumentality of the State or of any 

governmental subdivision in the State. 

(4) "Public use" means a use for which property may 

be taken by eminent domain [epeeifiea-iR-~i~le-T-ef-Pap~ 

3--ef-'I;Ri:e-eeae]. 

(5) "Relocating" includes unloading, unpacking, 

reassembling, installing and all other acts incidental 

to the placement of personal property upon a new location 

and making it ready for use. 

(6) "Removing" includes dismantling, packing, 

wrapping, loading and all other acts incidental to the 

removal of personal property from its location. 

1270.1. Subject to Section [12+0.2] 1270.3 a 

person lawfully occupying real property whose occupation 

is interrupted as the proximate result of the acquisition 

of the real property or any interest therein for public 

use is entitled to reimbursement from the §cguirer [pepeeR 

ae~HiPiRg-'I;he-peal-ppepep'l;y-ep-iR'I;epee'l;-'I;hepeiR] for his 

actual and reasonable costs necessarily incurred as a 

direct result of the acquisition in: 

(1) Removing his personal property from the real 

property acquired or from the larger parcel from which 

the part acquired is severed. 
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(2) Transporting such personal property [feF-a-e~s~aRee 

ef-Re~-aeFe-~RaR-~~-a~±es-By-~Re-ReaFes~-peae-eF-Feaes. If

~Re-~epseaa±-~pe~e~y~~s-~paRspep~eemepe-~RaR-~5-m~±es-BY-~Re 

Reape8~-peae-ep-Feae8T-a-pepseR-~s-eR~~~±ee-~e-peime~seMeR~ 

fep-~Re-ees~-ef-~paBspep~~Rg-s~eR-pep8eaal-ppepep~y-a-e~s~aRee 

ei-~5-a~les-eR±Y]. 

(3) Relocating such personal property at the location to 

which it is transported [~~~Q~Q4]. 

[Revised. 1270.2. Subject to Section 1270.3: 
This was 
Section (1) A person is entitled to reimbursement under this 
1270.3 
in the section if: 
previous 
draftJ (a) He is lawfully occupying real property when such 

property or any interest therein is acquired for public use 

for a term only; and 

(b) He has, at the time of the acquisition, the right 

to the possession of the real property immediately after the 

term acquired for public use. 

(2) A person described in subdivision (1) of this 

section is entitled to reimbursement from the acguirer as 

provided in Section 1270.1. and. in addition. is entitled 

to reimbursement from the acguirer [pepseR-ae~~~piRg-~Re 

pea±-~pepep,y-ep-~R~epes~-~Repe~B] for his actual and reason

able costs necessarily incurred as a direct result of the 

acquisition in: 
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[~at--geMeYiag-ais-peps8eal-ppepepty-fpeM-tae-peal-ppepepty 

ae~aipea-ep-fpeM-tae-lapgep-papeel-fp8M-wkiek-tke-papt-ae~aipea 

is-sevepea-Aaa-tpaRspsptiag-saea-pepssRal-pps,epty-fsp_a-eis

~aRee-ef-Re~-Mepe-thaR-~~-Miles-ey-tae-aeQPest-peaa-ep-peaaST 

!f-tae-,epseRal-ppe,epty-is-tPaaspeptea-Mepe-tkaR-~'-Miles-ey 

tae-Reapest-peae-ep-peaas,-a-pepseR-is-eatitlea-te-peimeaPseMeRt 

fep-tae-ses~-el-~paRspept!Rg-sasa-pepseaal-ppepePty-a-ais~aaee 

ef-~'-M~ee-eBlYT) 

[~8t) i!1 Storing h!A [sasa) personal property that was 

removed from the real property acquired or from the larger 

parcel from which the part acquired was severed during the 

[,epiee-el] time the real property is occupied by the acquirer 

[,epseR-ae~a'piRg-tae-peal-ppepePty-ep-iRtepeet-thepiR]. 

f2l Removing such personal property from storage at the 

end of the term for which the property was acquired for public 

(0) Transporting such personal property [fep-a-aietaRee 

ef-Ret-aepe-thaR-~'-Miles-By-~ae-Reapee.-peQ&-ep-peaeB-aRe] to 

and relocating such personal property upon the real property 

at the end of the term for which the real property was acquired 

for public use. [If-tae-pepseeal-ppepepty-is-tpaRs,ep.ee-Mepe

tftaR-~5-.'lee.By-tAe-Reape8t-peae-ep-peae87-a-pepseR-is-eRtitlee 

te-pe~eapseaeRt-lep-tae-ee8t-ef-.paRspep.'Rg-saeh-pepeeea1 

ppepepty-a-eietaRee-el-~'-.ilee-ealYT] 
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[New] 1270.3. (1) Subject to subdivision (2) of this section, 

a person is entitled to reimbursement under subdivision (2) of 

Section 1270.1 for transporting his personal property a distance 

of not more than 25 miles by the nearest road or roads and is 

entitled to reimbursement under subdivision (2)(c) of Section 

1270.2 for transporting his personal property a distance of 

not more than 25 miles by the nearest road or roads. 

(2) The limitation contained in this section does not 

apply if the acquirer and the person entitled to reimbursement 

enter into a binding settlement agreement as to the extent to 

which moving expenses are to be reimbursed. 

[New] 1270.4. (1) Unless a person entitled to reimbursement 

and the acquirer have entered into a binding settlement agree

ment as to the extent of reimbursement to be made to such 

person under Section 1270.1, the acquirer shall commence a 

civil action to determine the amount of reimbursement to be 

made to such person under Section 1270.1 not later than 90 

days after the acquirer takes possession of the property or 

90 days after the acquirer is given written notice by such 

person that the property has been vacated by such person, 

whichever is earlier. 

(2) Unless a person entitled to reimbursement and the 

acquirer have entered into a binding settlement agreement as 

to the extent of reimbursement to be made to such person under 
• 

Section 1270.2, the acquirer shall commence a civil action to 
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c 
determine the amount of reimbursement to be made to such person 

under Section 1270.2 within 90 days after the term for which 

the property was acquired for public use expires. 

(3) If the acquirer does not commence a civil action to 

determine the amount of reimbursement to be made to a person 

entitled thereto within the time required in subdivision (1) 

or subdivision (2) of this section, the person entitled to 

reimbursement may commence a civil action to recover the 

reimbursement to which he is entitled under Section 1270.1 

or Section 1270.2 and in addition his reasonable expenses of 

maintaining the action, including reasonable attorney's fees. 

(4) An action commenced under this section is subject to 

the provisions of this code relating to actions at law for the 

recovery of money only. 

(5) A person entitled to reimbursement under Section 

1270.1 or Section 1270.2 is not required to present a claim 

to the State or a local public entity or to any officer or 

officers thereof under the provisions of Division 3.5 (beginning 

With Section 600) of Title 1 of the Government Code before 

commencing an action pursuant to subdivision (3) of this section. 

[New] SEC. 2. Section 703 of the Government Code is amended to 

read: 

703. Articles land 2 of this chapter apply to all claims 

for money or damages ag~inst local public entities except: 

* * * 
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ill Claims for reimbursement arising under Title 7a 

(beginning with Section 1270) of the Code of Civil Procedure. 

[Revised] SEC. 3. Section 1248.5 is added to the Code of Civil 

Procedure, to read: 

1248.5. Notwithstanding Section 1248.2, the opinion of a 

witness as to the amount to be ascertained under subdivisions 1 • 
• 

2. 3. or 4 of Section 1248 is incompetent and inadmissible if it 

is based. wholly or in part. upon [i¥iaeRee-ef] the cost of 

remOving, transporting, storing or relocating personal property 

which may be reimbursed under Title 7a (beginning with Section 

1270) of this Code. (leea~e.-eR-6fte-peal-,pe,ep~y-eeHgft~-~e-se 

eeBaeMRea7-ep7-!f-~fte-ppe,ep~y-eeHgR6-6e-&e-eeBa8SRea-eeRe~i6a~ee 

eRly-a-pap6-ef-a-lapgep-papeel;-leea6ea-eR-~Re-pep~ieR-Ret-eeHgR6 . 
~e-8e-eeRa8SRea;-ie-iReea,e~eRt-aRa-iBQamieei.le-~peR-6Re_ieeaee 

ef-~Re-eea,eRea6ieR-aR&-aa.agee-te-ee-aeeeeeea-#ep-tRe-\akiRg-ef 

tke-ppe,eP\y-eeHgkt-\e-se-eeRaeMRea-WRaep-SeetieR-l~43YJ 
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