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EXHIBIT I 

PROPOSED lUWISIOll OF THE CfILII'(IUilA ABBlTBATIOK 

IDW.rUlE (APRIL 1960): KAGEL 

(All sectiaDs in Cede of Civil Procedure) 

4/4/60 

SECTICI'l 1. Section 1280 of the Code of Civil Procedure is pmenile<i 

to read: 

1280. (a) An agreement to settle 'b7 arbitration aD¥ existing contra-

versy or aD¥ cDlltroversy thereatter arising between the parties is val1d, 

enforceable aDd irreVocable, save upon such grounds as exist at law or in 

equity tor the revocation of aD¥ contract. 

(b) "Agreement" as used in this title 1ncludes oral and 'Written 

~ts to arbitrate ana includes collective barcainiDg agreements 

prov1d1Dg tor arbitratiOil. 

(e) "Controversy" as used in this title meBDB arI¥ cl.a1m 'b7 ODe of 

the parties to the sgreeaent lIBainst the other, or aD¥ question arising 

betueen the parties 1Ihetber such question is one of Imr or ot tact. 

(d) Ualess otlIerIdse therein provided, agreements prov1d1.ng for valua-

t1ons. appraisals aDd other similar prooe:ed1JIgs ere SUbJect to this title. 

(e) ec.mon law arbitl'ation is abolished. 
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SEC. 2. Section 1261 of said Code is repealed. 

SEC. 3. Sect ion 1262 of said Code is !!JIII'Qd ed to read: 

1::62. (a) On motion of a party made pursuant to Section II hereof 

alleging the existence and breach of an agreement to arbitrate, the court 

shall order arbitration if it finds that such an agreement exists, and 

has been breached unless it finds that the right to arbitrate has been 

waived by the lIIOV1ng party. 

(b) The cmJ.y issues that may be raised on a motion to cCIIIIPel arbitra-

tion are whether there exists an agreement to arbitrate, whether the 

agreement bas been breached, and whether the moving party bas waived 

arbitration. 

(c) An order for arbitration shall not be refused on the sole 

ground that the claim in issue lacks substantive merit. 

(d) Wl).en a civil action involves an issue alleged to be referable 

to arbitration, a party ray, within the tiDe provided to answer follow:lng 

the service on him of the plead.iDs in which the issue is raised, move 

that the court stay such action. The court shall grant a stay if an 

order compell:lng arbitration bas been issued or a motion for such an 

order bas been made prior to the motion for a stay. 

SEC. 4. Section 1263 of said Code is amended to read: 

1283. (a) An arbitrator selected jointly by the parties, or by the 

court when the parties Jointly are unable to do so, is a neutral-arbitrator. 

An arbitrator selected by a party, or the court, to represent a party on a 

board of arbitrators is a party-arbitrator. "Arbitrator," as used in this 
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C title, refers both to neutral-a.rbitrators and party-arbitrators. 

(b) If. 1n tbe agreement to arbitrate, provision be ms.de for a method 

of naming or appo1nting an arbitrator, such method shs.li be followed. If no 

method be pr<1V"ided there1n, or if' a method be provided and for any reason 

there is no arbitrator willing and able to atteDd or f'ulf'1ll his duties, 

then, upon motion filed pursuant to Section 11 by either party to the 

agreement, the court shs.li appo1nt an arbitrator who shalJ. act under the 

agreement with the same force and effect as if he bad been spec1fics.lly 

named therein. Unless otherwise provided 1n the agreement, the arbitra.tion 

shs.li be by a single arbitrator. 

(c) When a court bas been requested to appoint a neutral-arbitrator 

the court shall nom1nate tive persons trom lists of qualitied persons 

supplied by any ot the parties, by recognized govel'lUllental agencies, or 

by private ~ial associations concerned with arbitration. The parties 

shall within five da¥s of receipt of such list trom the court Jointly 

select a single person by agreement or lot trom such 11st, who shs.li serve 

as the court-appointed arbitrator. It the parties tail to select an 

arbitrator within the five-da¥ period, the court shs.li appoint the arbitrator 

trom its 11st. 

SEC. 5. Section 1264 ot said Code is amende<!. to read: 

llB4. When there is more than one arbitrator the powers ot the 

arbitrators may be exercised by a majority ot them unless otherwise provided 

in the agreement, it reasonable notice of all proceedings bas been given to 

all arbitrators. 

-3-



c 

c 

c 

SEC. 6. 

1285. 

(1) 

-

Section 1285 of said Code is amended to read: 

(a) Unless otherwise provided by the agreement: 

The neutral-arbitrator shall appoint a t1Jlle and place for the 

hearing and unless otherwise mutually agreed to by the parties he shall 

cause notification to the parties to be served personally or by registered 

mall not less than 10 ~s before the hearing. Appearance at the hearing 

waives such notice. The arbitrator may adjourn the hearing from t1Jlle to 

time as necessary, and, on request of a party and for good cause shown, or 

upon his own motion may postpone the hearing to a time not later than the 

date fixed by the agreement for ma.king the award or, with the consent of 

the parties, to a later date. 

(2) The parties are entitled to be heard, to present evidence and 

to cross-examine witnesses appearing at the hearing. Rules of evidence and 

rules of judicial. procedure need not be observed so long as the hearing is 

fairly conducted. 

(3) A neutral-arbitrator may not obtain information, advice, or 

other data, from outside the presence of the parties without disclosing 

his intention to do so to all parties to the arbitration and obtaining 

their consent thereto, except that an arbitrator may take judicial notice 

of matters of which a court may take such notice. 

, (4) If an order directing arbitration has been made pursuant to 

Section 3, the arbitrator may hear and determine the controversy upon the 

evidence produced notvithstanding the faUure of a party duly notified to 

appear. 

(5) Each party shall pay one-half of the arbitrator's total expenses 

and fees, together with other expenses deemed necessary by the neutral-
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arbitrator not including counsel, witness fees, or other expenses incurred 

by the parties in the conduct of the arbitration. Costs of motions to 

confirm, vacate, IIlOdify or correct an award, and the proceediD8s pursuant 

thereto, shall be awarded by the court pursuant to Section lO~2 of this Code. 

(b) A party bas the right to be represented by an attorney at any 

proceeding under this title, and a waiver of counsel prior to the hearing 

is ineffective. 

(c) (1) A neutral-arbitrator IIIBiY administer oaths. 

(2) The neutraJ.-arbi trator shall issue subpoenas and subpoenas 

duces tecum at the request of any party, or upon his own determination, in 

accordance with the provision of Section 1985 of this Code. The process 

issued shall extend to all parts of the State and. shall be served in 

accordance with the pl'ovisions of Sections 1987 and 1998 of the Code of 

CivU Procedure. 

(3) All witnesses appearing pursuant to subpoena shall receive 

fees, mileage, and expenses in the same amount and under the same circum-

stances as prescribed by law for witnesses in civU actions in a Superior 

Court. Fees, mileaae and expenses shall be paid by the party at whose 

request the witness is subpoenaed. 

(4) On application of a party a neutral-arbitrator may issue 

subpoenas for attendance at a deposition of a witness who cannot be sub-

peonaed to, or is unable to attend the hearing, for use as evidence but 

not discovery. The deposit1-on IIIBiY be taken in the manner and upon the 

terms deSignated by the neutral-arbitrator. The provisions of this Code 

relating to depositions are, insofar as consistent herewith, applicable 

r'" to this subsection. 
"-.. 
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(5) Disobedience to a subpoena, or a refusal to be swam, or to 

answer as a witness, or to subscribe an affidavit or deposition when 

required may be reported by the neutral-arbitrator to the Superior Court 

in the county in which the attendance of the witness vas required. Such 

court thereupon has power, upon notice, to order the witness to perform 

the oadtted act, and any refusal or neglect to comply with such order 

may be punished as a contempt of such court. 

SEC. 7. Section 1286 of said Code is amended to read: 

1286. (a) The award sball be in writing and signed by the arbitrators 

concurring therein. It sball include a determination of all the issues 

submitted to the a'l:'bitrator. The arbitrator shall deliver a copy to each 

party personally 0;,.' by registered mail, or ap :QrOvided in the agreement. 

(b) An sward shall be made within the time fixed therefor by the 

agreement, or, if not so fixed, within such time as the court orders on 

motion of a party. T'ne parties 11IlJ.y extend the time in writing either 

before or after the expiration thereof. A party waives the objection that 

an award was nat 11IlJ.de within the time required unl.ess he natifies the 

arbitrator of his objection in writing prior to the delivery of the award 

to him. 

(cl On application of a party made within 10 da;ys after delivery 

of the award to the appJ.icant, the arbitrator may modify or correct the 

award upon the grounds set forth in paragraphs (1) and (3) of subsection (a) 

of Section 10. Written notice of the appllcation shall be given to all 

other parties, stating that they must serve their objections thereto, if 

any, within 10 da1s from the service of such notice. No such modification 
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C or correction may be made more tllan 25 days after delivery of' the award 

to the applicant. 

SEC. 8. Section 1287 of' said Code is amended to read: 

1287. At allY time with 90 days after the award is delivered to a 

party he may make a motion to the court f'or an order conf'1rm1ng the award. 

The court shall grant such an order unless a timely motion to vacate, 

modify or correct the award has been f'iled. If' such motion has been f'iled, 

the court slIall procAea. ::.s provided in the next tlfO sections. 

SEC. 9. Section 1288 of' said Code is amended to read: 

1288 (e.) Upon motion of' a party the court shall vacate the award if' 

it finds: 
the 

(1) Tha:!Jaward was procured by corruption, fraud or undue means; 

(2) That the arbitrator was corrupt; 

(3) That the arbitrator was guilty of' misconduct in ref'using to 

postpone the hearing, upon suf'f'icient cause shown, or in ref'using to hear 

evidence pertinent and material to the controversy; or in engaging in other 

similar misconduct contrary to the provisions of' Section 6, which would 

substantially prejudice the rights of' the parties who made the motion; 

(4) That the arbitrator exceeded his powers, or so imperfectly 

executed them that a mutual, f'inal and def'inite award, upon the subject 

matter submitted, was not made. 

(b) A motion f'iled under this section must be f'iled within 90 days 

after the award is delivered to the party making the motion, provided that 

C if' the motion is predicated upon corruption, fraud, or undue means, it may 
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\...- be fUed within 90 days after such grolmd.s are known or should have been 

known. 

{c} Where an award is vacated: 

(l.) The court may in its discretion direct a rehearing before a 

new arbitrator if the vacation was on grolmd.s set forth in Section 9 (a)(l.), 

(2) or (3). A new' arbitrator shall be appointed as provided in Section 4. 

(2) With the consent of the parties the court may in its discretion, 

direct a rehearing before the arbitrator who made the award in a case where 

the ground. set forth in Section 9 (a)(4) was the grolmd. for vacation. 

(3) The time within which the asreement requires the award to be 

made is applicabl.e to the rehearing and caumences from the date of the order. 

(d) 11' the motion to vacate the award is denied and no motion to 

mod.if'y or correct the award is pending, the court shall confirm the award. 

SEC. l.0. Section 1289 of said Code is amended to read: 

1289. (a.) Upon motion of any party to the arbitration made within 

30 days after delivery of a copy of the award to the maY'ing party, the court 

shall modify or correct the award: 

(1) Where there was an evident miscalculation of figureS, or an 

evident mistake in the description of any person, thing or property, 

referred to in the award; 

(2) Where the arbitrator has awarded upon a matter not submitted 

to him, and the award may be corrected without affecting the merits of 

the decision upon the matters submitted; 

(3) Where the award is imperfect in a matter of form, not affecting 

/'"'--l- the merits of the controversy. 
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(b) If the motion is granted, the court shall modify and correct the 

award so as to effect its intent, a.nd shall confirm the award as so modi-

i'ied a.nd corrected. If the motion is denied, the court shall confirm the 

SEC. 11. Section ~29O of said Code is amended to read: 

1290. (a) "Court" as used in this title shall mean the fol.l.ov1ng 

superior court: 

(1) A motion for an order that the parties proceed to arbitration, 

made pursuant to Section 3, or a motion for the appointment of an arbitrator, 

made pursuant to Section 4, shall be filed in the county wherein any party 

resides or has a place of business or, where the agreement is to be per-

fOl'llled, or, if no party has a residence or place of business in this State, 

a.nd the place of performance is not specified in the agreement in any county 

in this State. 

(2) A motion for a stay of an action, made pursuant to Section 3, 

shall be made to the court wherein the action is pendins. 

(3) Any motion made after the commencement of arbitration proceed-

ings shall be made in the county wherein the arbitration is being, or has 

been, held. 

(b) Written notice of the hearing of any motion authorized by this 

title shall be served upon the other parties to the arbitration agreement 

or their attorneys 10 days prior to the date set for the hearing. 

(c) The party moving for an order contirllling, vacating, mod1tying 

or correcting an award shall attach to such motion a copy of each of the 

following: the agreement to arbitrate, the name of the arbitrator. each 
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written extension of the time, if' any, within which to make the award, and 

the award. 

(d) Any motion tiled UDder the authority of this title shall be heard 

in a sUllllll8ry we;y in the manner provided by law f'or the making and hearing 

of motions, except as o~herwise herein expressly provided. 

SEC. 12. Section 1291 of said Code is amended to read: 

1291. Upon the granting of an order confirming, mcdif'ying or correct-

1ng an award, judgment shall be entered in conformity therewith in the court 

wherein said motion was fUed. The judgment when rendered by the court shall 

be docketed as if it were rendered in an action. 

SEC. 13. Section 1293 of said Code is amended to read: 

1293. An appeal may be taken from an order denying a motion to compel 

arbitl'8.tion made under Section 3; an order confirming, modifying, correcting 

or vacating an award; or from a judgment entered upon an award, as from an 

order or judgment in an action. 

SEC. 14. Section 1294 is added to said Code to read: 

1294. The making of an agreement providiDg for arbitration to be had 

within this State shall be deemed a consent of the parties thereto to the 

jurisdiction ot the court to enforce such agreement by the making of any 

orders provided for in this title and by the entering of judgment on an 

award made under the agreement. An agreement made in this State which does 

not specify a place tor the arbitration to be held shall be considered to 

provide for arbitration Within this State. 

-10-
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c ;;otices shall be served 00 an out-of-state :party by persooaJ.. service 

on such party I by registered mall sent to the l.ast known address of such 

party, or in the manner provided in the agreement. 

.1 

I 
I 

I 
·1 
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CALIFORNIA LAW REVISION COMMISSION 
School of Law 

Stallford, California 

4/12/60 

STATUTE DRAFl'ED TO EFFECTUATE THE COMMISSION'S 

TENTATIVE DECISIONS 

relating to 

ARBITRATION 

NOTE: This is a tentative statute drafted to set out the Commission's 

tentative decisiOns in statutory form for the purpose of discussion. It is 

not a recommendation of the Law Revision Commission and the Commission 

should not be considered as having made a recommendation on a particular 

subject until the final recommendation of the Commission on this subject 

has been submitted to the Legislature. This material is being distributed 

at this time to the Commission and to Mr. Sam Kagel, our consultant, and 

w:l.ll be d1ecueeed. at the April meeting of the Camm1ssion. This material 

is not to be distributed to any other person or used for any other purpose. 



c (#32) EXHIBIT II 4/ll/60 

An act to repeal Title 9 (beginning with Section 1280) of Part 3 of the 

Code of Civil Procedure, to add Title 9 (beginning with Section 1280) 

to Part 3 of the Code of Civil Procedure, to amend Section 1053 of the 

Code of Civil Procedure, to amend Section 3390 of the Civil Code and to 

re: eal Section 1730 of the Civil Code, all relating to arbitration. 

The people of the State of California do enact as follows: 

SECTION 1. Title 9 (beginning with Section 1280) of Part 3 of the Code 

of Civil Procedure is hereQy repealed. 

SEC. 2. Title 9 (beginning with Section 1280) is added to Part 3 of 

the Code of Civil Procedure, to read: 

TITLE 9. ARBITRATION 

1280. (1) An agreement in writing to settle Qy arbitration any question 

that could be settled Qy a contract between the parties, whether the question 

exists at the time of the agreement or arises thereafter, is valid, enforceable 

and irrevocable, save upon such grounds as exist at law or in equity for the 

revocation of any contract. 

(2) An agreement that a question that could be settlad by a contract 

between the parties, including but not limited. to valuations, appraisals 

and similar questions, be determined. by one or more neutral persons selected 

or to be selected. by the parties or their representatives, by an equal number 
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of representatives of each of the parties, or by both, is an agreement to 

settle such question by arbitration within the meaning of this title. 

1281. (1) An agreement not in writing to settle a question by 

arbitration is not enforceable unless an award bas been made pursuant to 

such agreement. 

(2) An oral or ilcpl1ed agreement to extend the term of an expired 

written agreement is an agreement in writing within the meaning of this 

title. 

(3) A provision that questions arising between the parties shall be 

settled by arbitration may be incorporated in a written agreement by 

reference in the same manner that any other provision may be incorporated in 

a written agreement by reference. 

(4) If a question to be settled by arbitration is a cJ.a.iII1 for the 

payment of money only in the amount of $1.50 or less, the agreement to 

arbitrate is unen:forceable as to such question under this title unless (a) 

an award has been made pursuant to such agreement or (b) other questions 

arising under the agreement as to which the agreement is enforceable under 

this title are to be arbitrated concurrently with such claim. 

1282. (1) A party aggrieved by the failure of another to perform an 

agreement to arbitrate may, by motion, apply to the superior court for an 

order directing that arbitration proceed in the manner provided in such 

agreement. The motion shall allege the existence of an agreement to 

arbitrate, the existence of a question to be settled by arbitration within 

its terms, and the opposing party's refusal to arbitrate. 

(2) The court shall order the parties to proceed to arbitration in 
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accordance with the terms of the agreement unless the opposing part~ 

(a) denies the existence of the agreement to arbitrate or the existence 

of a question to be settled by arbitration within its terms that may be 

enforced under this title; 

(b) alleges that the right to seek arbitration has been waived by 

the moving party, or 

(c) alleges any grounds that exist at law or in equity for the 

revocation of the agreement. 

(3) The court shall proceed to the determination of the issues raised 

under subdivision (2) of this section and shall order arbitration if found 

for the moving party; otherwise, the motion shall be denied. 

(4) If the court finds that there are other issues, not subject to 

arbitration, that are in litigation between the parties, and the right to 

arbitrate is dependent upon a determdnation of such issues, it may order 

that the arbitration be stayed until such determination or until such 

earlier time as it shall specify. 

(5) An order for arbitration shall not be refused on the ground that 

the question in issue lacks merit or bona fides or because any fault or 

grounds for the claim sought to be arbitrated have not been shown. 

1283. (1) Upon motion, the superior court may stay an arbitration 

proceeding commenced or threatened upon a showing that would be sufficient 

to cause the court to delay arbitration or to de~ a motion to order 

arbitration under Section 1282. 

(2) An action or proceeding involving an issue subject to arbitration 

shall be stayed by the court in which the action or proceeding is pending, 

but only if an order for arbitration or a motion therefor has been made under 
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c Section 1282. If the issue is severable, the stay may be with respect 

thereto only. 

1284. (1) If the arbitration agreement provides a method of appoint-

ment of arbitrators or an umpire or both, such method shall be followed. 

In the absence thereof, or if the agreed method fails or for any reason 

cannot be followed, or when an arbitrator appointed fails or is unable to 

act and his successor has not been appointed, the superior court, on motion 

of a party, shall appoint one or more arbitrators. An arbitrator so 

appointed has all the powers of one named in the arbitration agreement. 

Unless otherwise provided in the arbitration agreement, the arbitration 

shall be by a single arbitrator. 

(2) An arbitrator selected jOintly by the parties or their representa-

tives or appointed by the court when the parties or their representatives 

jointly are unable to do so is a neutral arbitrator. 

1285. Unless otherwise provided in the agreement: 

(1) The powers and duties of the arbitrators ma~ be exercised by a 

\ majority of them if reasonable notice of all proceedings has been given to 
\ , 
\' all arbitrators. 

(2) If there is more than one neutral arbitrator, the powers and 

duties of a neutral arbitrator may be exercised by a majority of the neutral 

arbitrators; and if there is no neutral arbitrator, the powers and duties 

of a neutral arbitrator may be exercised by a majority of the arbitrators. 

1286. Unless otherwise provided in the agreement: 

(1) The neutral arbitrator shall appoint a time and place for the 

hearing and cause notification to the parties and to the arbitrators to be 

II-4 



-

c served personally or by registered mail not less than five days before the 

hearing. Appearance at the hearing waives notice. The neutral arbitrator 

may adjourn the hearing from time to time as necessary and, on request of a 

party and for good cause, or upon his own determination, may postpone the 

hearing to a time not later than the date fixed by the agreement for making 

the award unless the parties consent to a later date. 

(2) The neutral arbitrator shall preside at the hearing, rule on 

the admission and exclusion of evidence and on questions of hearing 

procedure, and shall exercise all powers relating to the conduct of the 

hearing. Rules of evidence and rules of judicial procedure need not be 

observed. 

(3) The parties are entitled to be heard, to present evidence material 

to the question to be decided and to cross-examine witnesses appearing at 

the hearing. 

(4) The arbitrators may hear and determine the questions presented 

upon the evidence produced notwithstanding the failure of a party duly 

notified to appear. 

(5) An arbitrator who did not hear the evidence presented by the 

, parties may not vote on the award. 

(6) If, during the course of the hearing, an arbitrator for any 

reason ceases to act, the remaining neutral arbitrator or neutral arbitrators 

may continue with the hearing and determination of the questions submitted. 

1287. A party has the right to be represented by an attorney at any 

proceeding or hearing under this title. A waiver thereof prior to the 

proceeding or hearing is ineffective. 

II-5 



c 1288. (1) Upon application of a party or upon his own detemination 

the neutral arbitrator shall issue subpenas for the attendance of witnesses 

and subpenas duces tecum for the production of books, records, documents, 

and other evidence in accordance with Chapter 2 (beginning with Section 1985) 

of Title 3 of Part 4 of this code. 

(2) The neutral arbitrator may administer oaths to witnesses. 

(3) On application of a party and for use as evidence and not for 

discovery, the neutral arbitrator may order the deposition of a witness who 

cannot be subpenaed or is unable to attend the hearing to be taken in the 

manner prescribed by law for the taking of depositions in civil actions. 

Where the witness resides outside the State and the neutral arbitrator has 

ordered the taking of his testimony by depOSition, the neutral arbitrator 

shall obtain an order of court to that effect by filing a petition therefor 

in the superior court. 

( 4) All witnesses appearing pursuant to subpena, other than the 

parties, shall receive fees and mileage in the same amount and under the 

same circumstances as prescribed by law for witnesses in civil actions in 

superior court. The fees and mileage expenses shall be paid by the party 

at whose request the witness is subpenaed. Tbe fees and mileage expenses 

of a witness subpenaed upon the determination of the neutral arbitrator shall 

be paid for in the manner provided for the payment of the arbitrator's 

expenses. 

1289. (1) The award shall be in writing and signed by the arbitrators 

concurring therein. It shall include a determination of all of the questions 

submitted to the arbitrators. Tbe neutral arbitrator shall deliver a copy 

to each party personally or by registered mail or as provided in the 

agreement. 
II-6 



(2) The award sbaJ.l be lIl8de within the time fixed therefor by the 

agreement, or, if not so fixed, within such time as the superior court 

orders on motion of a party. The parties may extend the time in vriting 

either before or after the expiration thereof. A party waives the objection 

that an award was not made within the time required unless he notifies the 

arbitrators of his objection prior to the delivery of the award to him. 

1290. On application of a party made within ten days after delivery 

of the award to the applicant, if the award has not been entered as a judgment, 

the arbitrators may modify or correct the award upon the grounds set forth 

in subdivisions (1) and (3) of Section 1294. Written notice of the applica­

tion shall be given to all other parties, stating that they must serve their 

objections thereto, if any, within ten days from the service of such notice. 

No such modification or correction may be made more than 25 days after delivery 

of the award to the applicant. 

1291. Unless otherwise provided in the agreement to arbitrate, each 

party shall pay one-half of the neutral arbitrator's expenses and fees~ 

together with other expenses incurred in the conduct of the arbitration, not 

including counsel fees or witness fees or other expenses incurred by the 

parties. 

1292. (1) If no notice of an application or motion to modify, correct 

or vacate an award has been served by any of the parties to the arbitration, 

and if no order staying the entry of the award as a judgment has been made, 

not less than ten days after service of notice of intention to do so upon 

all of the other parties and not more than one year after the delivery of 

the award to him, a party may file the award with the clerk of the superior 
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court. The clerk shaJ.l enter the award as if it were a judgment in an 

action. 

(2) An ~ard entered as a judgment has the effect of a judgment in a 

civil action and malf be enforced as any other judgment or decree. If the 

award is upon a question that could be made the subject of a binding 

contract between the parties subject to the approval of a court, the award 

shall be given effect by such court in the same manner and to the same 

extent as a contract between the parties. 

(3) UnJ.eSB an award is entered as a judgment, it is void for any 

purpose. 

1293. (1) Upon motion of a party, the superior court shaJ.l vacate 

an award where: 

(a) The award was procured by corruption, fraud or other undue means,; 

(b) There was evident partial.ity by an arbitrator appointed as a 

neutral. or corruption in any of the arbitrators or misconduct prejudicing 

the rights of any party; 

(c) The arbitrators exceeded their powers; 

(d) The arbitrators refused to postpone the hearing up~'l sufficient 

cause being shown therefor or refused to hear evidence material. to the 

controversy or otherwise so conducted the hearing, contrary to the provisions 

of Section 1286, as to prejudice substantially the rights of a party; or 

(e) There was no arbitration agreement or question to be settled by 

arbitration within the terms of the arbitration agreement and the issue 

was not adversely determined in proceedings under Sections 1282 or 1283 and 

the party did not partiCipate in the arbitration hearing without raising 
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c the objection. 

(2) A motion under this section shall be made within ninety days 

after delivery of a copy of the award to the moving party and before the 

award has been entered as a judgment, except that, if the motion is 

predicated upon corruption, fraud or other undue means, it shall be made 

within ninety days after such grounds are known or should have been known. 

(3) In vacating the award on grounds other than stated in subdivision 

(l)(e) of this section the court may order a rehearing before new 

arbitrators chosen as provided in the agreement, or in the absence thereof, 

by the court in accordance with Section 1284, or if the award i.s vacated 

on grounds set forth in subdivisions (l)(c) or (l)(d) of this section the 

court may order a rehearing before the arbitrators who made tbe award or 

their successors appointed in accordance with Section 1284. The time 

within which the agreement requires the award to be made is applicable to 

the rehaaring and commences from the date of the order. 

1294. (1) Upon motion of any party to the arbitration made within 

ninety days after the delivery of a copy of the award to such party and 

before the award has been entered as a judgment, the superior court shall 

modify or correct the award where: 

(a) There was an evident miscalculation of figures or an evident 

mistake in the description of any person, thing or property referred to 

in the award; 

(b) The arbitrators have awarded upon a matter not submitted to 

them and the award may be corrected without affecting the merits of the 

deCision upon the issues submitted; or 

II-9 



(e) The award 1s 1mperfeet 1n a matter of' form, not affecting the 

merits of the eontroversy. 

(2) Ii' the motion is granted, the eourt shall modify and eorrect the 

award so as to effect its intent and. shall order the clerk to enter the 

award as so modified and corrected as a judgment of the court. 

1295. (1) The superior court may malte an order staying the entry 

of an award as a judgment to permit a party to make an application or 

motion to modify, correct or vacate the award. 

(2) If the court denies a motion to modify, correct or vacate an 

award, the court shall order the clerk to enter the award as a judgment. 

1296. (1) Ii' the issue referable to arbitration under the alleged 

agreement is imrolved in an action or proceeding pending in a superior 

court, the motion to compel arbitration shall be made therein. Otherwise, 

the motion shall be made in accordance with subdivision (3). 

(2) A motion to stay a pending action or proceeding under subdivision 

(2) of Section 1283 shall be made in the court in 'Which the action or 

proceeding is pending. 

(3) Subject to subdivisions (1) and (2) an initial motion shall be 

made in the superior court of the county in which the agreement provides the 

arbitration hearing shall be held or, if the hearing has been held, in the 

county in which it was held. Otherwise, an initial motion shall be made 

in the superior court of the county where the adverse party resides or has 

a place of business or, if he has no residence or place of business in this 

state, in the superior court of any county. All subsequent motions shall 

be made in the court hearing the initial motion unless the court otherwise 

directs. 
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(4) For the purpose of this section the filing of an award for 

entry as a judsment shall be deemed to be the making of a motion for an 

order. 

1297. (1) Except as otherwise provided, a motion under this title 

shall be heard in the manner and upon the notice provided by law for the 

msking and bearing of motions. Unless the parties have agreed otherwise, 

notice of an initial motion for an order shall be served in the manner 

provided by law for the service of a s1lllllllOns in an action. Unless the 

parties have agreed otherwise, if no previous motion has been made, notice 

of intention to file an award for entry as a judgment shall be served in 

the manner provided by law for the service of a S1llIlIIIOns in an action. 

(2) The party moving for an order vacating, modifying or correcting 

an award shall attach to such motion a copy of each of the following: 

(a) The agreement to arbitrate. 

(b) The names of the arbitrators. 

(c) Each written extension of the time, if any, within which to make 

the award. 

(d) The award. 

(3) The court shall award costs upon any judicial proceeding under 

tbis title as provided in Chapter 6 (beginning With Section 1021) of Title 

14 of Part 2 of this code. 

1298. (1) An appeal may be taken from: 

(a) An order denying a motion to compel arbitration made under 

Section 1282. 

(b) An order granting a motion to stay arbitration made under Section 

II-ll 
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(c) An order modifying or correcting an award. 

(d) An order vacating an award without directing a rehearing. 

(e) A judgment entered pursuant to this title. 

(2) The appeal shall be taken in the manner and to the same extent 

as from orders or judgments in a civil action. 

SEC. 3. Section 1053 of the Code of Civil Procedure is amended to 

read: 

1053. When there are three referees [7-8l'-~}ulee-ap8Upa~8l'S7] all 

must meet, but tvo of them may do any act which might be done by all. 

SEC. 4. Section 3390 of the Civil Code is amended to read: 

3390. The following obUgations cannot be specifically enforced: 

1. An obUgation to render personal service; 

2. An obligation to employ another in personal service; 

3. [AR-agpeemeB~-~e-s~8B!~-a-eeB~pe¥epsy-*e-ap9,~pa~'8Brl 

[4 .. J An agreement to perform an act which the party has not power 

lavf'ully to perform when required to do so; 

[, .. J ~ An agreement to procure the act or consent of -the wife of 

the contracting party, or of any other third person; or 

(9-.].2..:. An agreement, the terms of which are not sufficiently 

certain to make the precise act "Which is to be done clearly ascertainable. 

SEC. 5. Section 1730 of the Civil Code is hereby repealed. 
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EXHIBIT III 

COloIMENT ON DRAFT ARBITRATION srATUl'E 

SECTION 1. The draft proposed here repeals the existing title on 

arbitration and substitutes another for it. Because little of the existing 

language is retained and the subject matter of the proposed sections does 

not correspond with subject matter of the similarly numbered existing 

sections, it is easier to repeal the existing law and enact a substitute 

than it is to attempt to amend the existing sections Py strike out and 

underline. 

SEC. 2. 

1280. (1) This section carries out the COIIIlIission' s determination to 

enforce arbitration agreements relating to any question that could be made 

the subject of a binding contract between the parties. The language, that 

such contracts are ''valid, enforceable and irrevocable save upon such grounds 

as exist at law or in equity for the revocation of any contract," is out of 

the existing California statute. In this draft, an attempt was made to 

avoid such words as "dispute" or "controversy" as the courts have tended to 

construe these terms very narrowly in the past in order to avoid applying 

arbitration statutes. The object of: this section is as recommended by the 

consultant. Appraisals and valuations are mentioned in subdiVision (2); 

however, labor contracts and common law arbitration are not mentioned as 

the consultant recommended. 

(2) This subdivision defines what arbitration is, and thus distingu1shes 

the agreements enforceable under this title from other similar agreements 

,-. that the title is not readily applicable to, such as agreements to perform 
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to the satisfaction of an architect, engineer, or some other representative 

of one of the parties. 

1281. (l) This is an expression of the Commission's action that oral 

arbitration agreements should be unenforceable until an award is made. The 

consultant recommended that oral agreements be enforced in the same lllIlllller 

as written contracts. 

(2) This reflects a decision of the Commission to enforce oral or 

implied agreements to extend the term of expired written agreements. 

(3) This contains the Commission's action that words of art are not to 

be required in incorporating arbitration provisions by reference. 

(4) The policy embodied in this subdivision has not been passed on by 

the Commission. It is included in the statute to present the policy decision 

to the Commission. It's purpose is to preclude the use of an arbitration 

clause as an instrument of oppression. Such clauses inserted into form 

contracts for the purchase of small appliances' might deprive buyers (often 

uninformed housewives) of any effective remedy, for the cost of arbitrating 

a grievance under the contract would exceed the amount that could be 

recovered. This subdivision would preserve the right to request relief in 

a small claims court. 

1282. (1) The first sentence is taken from the present California 

act. It has been amended though to conform to the consultant's recommenda-

tion that all applications to the court be called "motions". Certain 

unnecessary verbiage in the present statute has been omitted. The second 

sentence contains the Commission's recommendation that the statute specifY 

the necessary allegations to be made. It is not much different in substance 
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C than the statute recOlJlmended by the consultant, except that it includes the 

phrase "the existence of a question to be settled by arbitration within its 

terms .. II 

(2) This subdivision sets forth the defenses that may be raised. In 

accordance with the Commission's action, failure to breach the agreement 

is not one of them. The statute differs in this respect from the consultant's. 

The substance of subdivision (b) is as recommended by the consultant. 

Subdivision (c) incorporates the language from Section 1280 that states when 

an arbitration agreement is unenforceable. 

(3) This provision was taken from Section 2(a) of the Uniform Act and 

modified to fit in with the rest of this section. 

(4) The substance of' this subdivision is from the New York statute 

providing for the enforcement of appraisals and valuations (N.Y. Civ. Prac. 

Act § l34c, subdiv. 3) and has been approved by the Commission. It has been 

modif'ied to make it clear that arbitration may be del~ed poly if the right to 

arbitrate is dependent upon a determination of some other, non-arbitrable, 

issue that is in litigation, and only until the determination of the non-

arbitrable issue. 

(5) This subdivision is from the Uniform Act, Section 2(e). The 

consultant has recollllllended the adoption of a prOVision of this sort. 

1283. The provisions relating to st~s have been placed in one section. 

(1) This subdivision contains the Commission's decision in regard to 

st~s of arbitration proceedings. 

(2) This subdivision is from the Uniform Act, Section 2(d). It has 

been modified to reflect the Commission's decision that the court in which 

the action is pending shall grant the st~ 1 but only if a motion to compel 
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arbitration or an order compelling arbitration has been made under Section 

1332. It is similar to the provision recommended by the consultant. 

1334. (1) This subdivision includes portions of the Uniform Act, the 

California statute and the consultant's statute. There is little difference 

in th" poliCies involved in any of these statutes. Generally, the form of 

the Uniform Act has been followed, with details from the other sources filled 

in. 

(2) This subdivision defines a "neutral arbitrator." The definition 

is that recommended by the consultant, except that the words "or their re-

presentatives" are inserted, for often the neutral is not selected by the 

parties but by the partisan arbitrators selected by the parties. As recommended 

by the CommiSSion, reference to "party-arbitrator" has been omitted. The 

procedure for appointment of a neutral arbitrator by the court that vas 

recommended by the consultant is omitted in accordance with the Commission's 

action. 

1335. (1) This prOVision is from the consultant's proposed statute. 

It has been slightly modified by omitting "When there is more than one 

arbitrator" and by adding "and duties." 

(2) This subdivision was put in the draft to take care of the situations 

where there is more than one neutral and where there is no neutral. 

1336. (1) This subdivision is from the consultant's statute. The 

notice provision has been changed to 5 days in accordance with the Commission's 

action. 

(2) This provision includes the CommiSSion recommendation that the 

neutral be given the power to preside at the me:r.i!lg and rule on matters of evidence 
~ 

and procedure. The language has been 8 ?J do from the Administrative Procedure 
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Act, Government Code Section 115l2. The last sentence was taken from the 

consultant's statute and modified by omitting "so long as the hearing is 

fairly conducted." This language was regarded as unnecessary as the section 

on vacating awards covers attacks on the award for unfair procedure. 

(3) This appears in both the consultant's statute and the Uniform Act. 

(4) This Subdivision is from the Uniform Act, Section 5(11.). The 

consultant has recommended that an order to arbitrate be obtained as a pre-

requisite to a default award. 

(5) This is a provision suggested by the COl!lIIl1ssion. 

(6) This has not been passed on by the Commission. It is trom the 

Uniform Act, end is presented here so that a decision may be made as to 

whether it should be included. 

On1tted from this section is any reference to obtaining 1ntormation 
.~. 

',-. outside the presence of the parties. The consultant has recommended that 

c 

such a provision be included. 

1287. This is from the Uniform Act. The adoption ot a provision of 

this nature was recommended by the consultant. 

~ (l) In accordance with the Commission's e.nd consultant's 

recommendations, the power to issue subpenas has been given to the neutral 

arbitrator. Reference is made to the chapter on production of evidence. 

That chapter already contains standards for the issuance of subpenas duces 

tecum, provisions relating to the distance that a witness can be cODlpelled 

to travel, procedures for citing a person for disobedience if the iSSuing 

officer is not a judge, etc. It seemed advisable, therefore, to refer to 

that chapter rather than to attempt to duplicate much ot the same material 

in the arbitration statute. 
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(2) This is from the consultant's statute. 

(3) The substance of the first sentence is as recommended by the 

consultant. The form of the subdivision, including the second sentence, is 

taken from the Administrative Procedure Act, Government Code Section 11511. 

(4) The witness fees provision is similar to that recOlll!llended by the 

consultant. The added phrase, "other than the parties," is taken from the 

Administrative Procedure Act, Section 11510(c). A sentence has been added 

to provide for the payment of the fees for a witness subpenaed by the neutral 

arbitrator. 

1289. (1) This subdivision is as recommended by the consultant, except 

that the duty to deliver the award has been placed here upon the neutral 

arbitrator. The section is similar to Uniform Act Section 8. 

(2) ThiS, too, is as recommended by the consultant and is similar to 

Uniform Act Section 8. 

1290. The Commission could not agree on the inclusion or exclusion of 

a provision of this nature at the March meeting. The section here is as 

recommended by the consultant and is s1m1lar to Uniform Act, Section 9; 

however, the phrase "if the award has not been entered as a judgment" has 

been included for reasons that will appear when the procedure for fUing 

awards with the clerk of the superior court is considered. This procedure 

was dra.1'ted with the idea. that all of the efforts to modify, correct or 

vacate an award should be completed before the award may be fUed as a 

judgment (except in the case of fraud). Therefore, the arbitrator should 

have no power to modify or correct the award a.1'ter it has been entered as a 

judgment. The portion of the Uniform Act permitting the arbitrator to "clarify" 

the award is omitted. 
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1291. The substance of this section is as recommended by the consultant 

and the COIlDDission. 

~ This section, together with the remainder of the title on arbitra-

tion, include the provisions for filing an award with the clerk of the 

sl.\Ilerior court and entry of the award as a Judgment upon such filing. It is 

contemplated that all attacks on the award, except for fraud, will be com;pJ.eted 

before the filing. As this procedure originated with the Commission at the 

March meeting, it has not been considered in the consultant's study and is 

not contained in the Uniform Act. 

(1) This subdivision provides that, after ten days notice and within 

one year after delivery of the award to him, a party may file an award with 

the clerk, who shall thereupon enter the award as if it were a judgment in an 

action, unless an application or motion to vacate, modify or correct the 

award has been made. 

(2) The first sentence is similar to existing Section 1292 which the 

consultant recommends be retained. The second sentence reflects the decision 

of the Commission to extend the arbitration statute to contracts which may 

be entered into subject to the approval of a court, such as separation and 

property settlement agreements, agreements determining the distribution of 

estates, etc. 

(3) This reflects the Commission I s decision that an award must become 

void unless it is filed as provided by the statute within one year from 

del.ivery. This is contrary to the recommendation of the consultant, is 

contrary to the Uniform Act, is probably contrary to existing California law 

and is contrary to the United States Arbitration Act. 

The Uniform Act has no limit on the time withib:trhich a motion to confirm 
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an auard may be made. The United States Act has a one year time limit, but 

this merely cuts off the right to use the summary procedures created by the 

Act. After the year elapsed, a person may sue on the award as if it were a 

part of the basic contract as at COllllllon law. (Kentucky River Mills v. Jackson 

(6 Cir. 1953), 206 F.2d lll, cert. den. (1953) 346 U.S. 887.) 

It appears likely that the California courts would follou the federal 

rule. There is no case in California directly in point. Houever, Aurandt v. 

!lir~ 175 A.C.A. 806 (1959), is analogous. The court had befo:o:-e it in that 

C'l.S2 8..'1 award which could not be confirmed under the California arbitration 

laws, not for lapse of time, but because the arbitration award was not made 

in California (although the evidence was taken in California). The trial 

CO"Jrt vacated the award and denied a motion to confirm. The appellate court 

pointed out that the general rule is that a foreign award will generally be 

enforced as a contract. Therefore, it would be unfair to the plaintiff to 

deny confirmation and order the award vacated merely because the award was 

not mad.e in the state and thereby prejudice his right to bring an action on 

the a1,ard. either in this state or elsewhere. The court thereupon reversed 

the order denying confirmation of the award and directed that the petition 

for confirmation be dismissed, and reversed the ord.er vacating the award in 

its entirety. Thus, it appears that the California courts are willing to 

permit an action on an award that for some reason is not subject to confirma-

tion und.er the arbitration laws. 

In view of this Situation, this subdiVision will have some of the follow-

iug results: It will render null and. void arbitration awards so far as 

California courts are concerned after (:De ,ear. This may cause some hardship, 

r- for "if parties accept and abide by an award there is no need. for further 

judicial procedure. And ordinarily such proced.ure is not initiated. unless it 
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( be the desire of a party that an official record of confirmation and judgment 
'-

be made." (Wetsel v. Garibaldi, 159 C.A.2d 4, 11 (1958).) If the award 

requires actions by the parties extending over a period of a year, judicial 

intervention for enforcement of the award may not be required untU after the 

award has become void. Then a plaintiff who wants relief against a defendant 

aver whom jurisdiction can be obtained in a Uiliform Act state is fortunate. 

He will be able to have his award confirmed in such state as a judgment, and 

then return to California to sue on the judgment. Also fortunate will be the 

plaintiff who can discover that his contract relates to interstate commerce, 

for he wU1 be able to sue on the award in a federal court, and if he obtains 

a jud.goJ.mt, will be able to sue on the judgment in California. But the 

California plaintiff "Whose award is against a person within the jurisdiction 

of only the California courts will have to resort to arbitration all over 
r-
r 
",. again. If there has been a determination of the amount to be paid. under a 

lease, or if there has been same other determination requiring actions to 

be taken extending over a period of time, the hardship may be quite severe 

if the second arbitrator makes a different decision than the first. 

It is difficult to see the public policy which requires that awards 

became void if they are not filed. as permitted. by the statute. It seems to 

be a reflection of the old common law attitude that arbitration is somehow 

undesirable. This attitude has been criticized with the following words: 

"It is surely a singular view of juridical sanctity which reasons that, 

because the Legislature has made a court, therefore everybody must go to the 

court." (Hough, J. in U.S. Asphalt Refining Co. v. Trinidad Lake Petroleum 

Co., 222 Fed. 1006, 1009-1010 (S.D.N.Y. 1915).) At cammon law this attitude 

,...' resulted in a refusal to specifically enforce an arbitration agreement, but 
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c= at least the award was enforced as the contract of the parties. Under the 

present proposal, the arbitration agreement is enforceable, but the award 

doesn't even rise to the dignity of an oral contract. Oral contracts are 

enforced until two years after breach even though there is a total absence of 

writing. Here, the award will become void after one year after it is made 

regardless of the fact that it is in writing, and regardless of the fact that 

the parties may have agreed in writing that the written award was to form 

part of their contract. 

~ This is Section 12 of the Uniform Act as recommended by the 

Commission. It has been modified to a certain extent to conform with the 

rems1nder of this proposed statute. The consultant recommended the existing 

California section, but also recommended that the last sentence of this section 

be included therein. 

1294. This section is substantially as recommended by the consultant 

and as contained in both the Uniform Act and the existing California statute. 

It has been modified to correSl>ond with the filing procedure. The notice 

provided is 90 days. The consultant recommended 30. 

1295. (1) This section was created to permit a party that has been 

notified that an award will be filed to obtain a stay until he can present a 

motion to modify, correct or vacate after proper notice. The idea comes from 

the former California arbitration statute which provided for a stay of entry 

of judgment if the submission had been made a rule of court. 

(2) This was put in the statute to conform to the idea contained in the 

Uniform Act and recommended by the consultant that a denial of a motion to 

vacate, modify or correct an award should automatically result in the entry of 

(r- the award as a judgment. 
'-.. 
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c 1296. This is the venue section. It was taken from the Uniform Act. 

The consultant has recommended a different scheme nhich follows the existing 

CalifOrnia statute. The Commission has not considered the matter as yet. The 

principal difference betneen the Uniform Act system and the California scheme 

is that the Uniform Act picks a court to have jurisdiction over the original 

judicial action and then confers jurisdiction upon that court over all subse­

quent judicial actions growing out of the particular arbitration proceeding, 

while the California statute confers jurisdiction on different courts upon a 

determination of which one would be most conveniently located to hear the 

particular kind of motion. 

(1) This subdivision was taken from Section 2{c) of the Uniform Act. 

It was placed here because it seemed desirable to place all venue provisions 

in a single section. 

(2) This subdivision places in the venue section the Commission's 

decision that motions to stay actions are to be made in the court where the 

action is pending. The consultant has recommended the substance of this 

subdivision. 

(3) This subdivision was taken from Section 18 of the Uniform Act. 

It has been slightly modified to fit into this tentative statutory scheme, 

but carries out the idea that a single court is to have jurisdiction of 

all enforcement procedures unless it otherwise directs. 

(4) This subdiVision was included to make clear that venue for filing 

an award as a judgment is the same as venue for making a motion. Construed 

with subdivision (3), this subdivision is intended to provide that motions 

subsequent to service of notice of intention to file should be made in the 

court where the award is to be filed. 
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1297. (1) This subdivision is taken from Section 16 of the Uniform 

Act. The last sentence was added to take care of the filing problem created 

by our new procedure. The consultant has recOll!lllended a hearing procedure 

similar to that provided here, but has recommended 10 days notice on all 

motions. 

(2) This subdivision is substantially as recommended by the consultant 

and as contained in the present California statute. The reference to motions 

to confirm that is in the consultant's recommended statute has been omitted 

to comply with the Commission's decision to abandon confirmation proceedings. 

(3) The substance of this subdivision was recommended by the consultant. 

~ This section is taken from Section 19 of the Uniform Act. It 

differs in substance from the section on appeals recommended by the consultant 

in that this subdivision provides for an appeal from an order vacating an 

award only if a rehearing is not ordered while the consultant's recommendation 

is that any order vacating an award is appealable. The consultant's 

recommendation is in accordance with the existing California statute. 

SECTION 3 and SECTION 4. These sections amend certain sections of the 

Civil Code and Code of Civil Procedure "Which relate to arbitration. The 

amendments delete certain provisions which are superseded by the arbitration 

statute. 

SECTION 5. This section repeals a section of the Uniform Sales Act that 

provides that a sales contract is avoided if a valuation fails without fault 

of the parties. This is repealed because appraisal and valuation agreements 

will be enforceable under this statute. 
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PROPOSED REVISION OF THE CALIFOlINIA ~I()1II 

EnWl't1lE (APRIL 1960): KAGEL 

(All sections in Cede of CivU Procedure) 

The people of the State of Cel1f0l'llia do eDB.Ct as follows: 

SEC'.rION 1. Section ll!6o of the Code of CivU Procedure is amended 

to read: 

1330. (a) An agreement to settle by arbitration any existiDg contro-

versy or any controvers), thereafter arisiDg bmreen the parties is valld, 

enforceable and irrevocable, save upon such grounds as exist at law or in 

eqult)' for the revocation of any contract. 

(b) "Agreement" as used in this title includes oral and written 

agreements to arbitrate ana includes collective barceinine: agreements 

providinG: for arbitratioa. 

(c) "Controversy" as used in this title means any cl.a1m by one of 

the parties to the agreement acainst the other, or any question arisinG: 

betlreen the parties whether such question is one of la11 or of fact. 

(d) Unless otberIl1se therein provided, agreements providiDg for valua-

tiona, appraisals and other Similar proceedinG:s arc subject to this title. 

(e) Common 1m1 arbitration is abolished. 
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SEC. 2. Section ~261 of' said Code is repealed. 

SEC. 3. Section 1262 of' said Code is amended to read: 

1262. (a) On motion of' a party made pursuant to Section II hereof' 

alleging the existence and breach of' an agreement to arbitrate, the court 

shall order arbitration if' it f'inds that such an agreement exists, and 

has been breached unless it :finds that the r:l6ht to arbitrate has been 

waived by the moving party. 

(b) The only issues that may be raised on a motion to compel arbitra~ 

tion are whether there exists an agreement to arbitrate, whether the 

agreement has been breached, and whether the moving party has waived 

arbitration. 

(c) An order f'or arbitration shall not be refused on the sole 

ground that the claim in issue lacks substantive merit. 

(d) When a civil action involves an issue alleged to be referable 

to arbitration, a party may, within the time provided to answer following 

the service on him of' the pleading in which the issue is raised, move 

that the court stay such action. The court shall grant a stay if an 

order compelling arbitration has been issued or a motion for such an 

order has been made prior to the motion tor a stay. 

SEC. 4. Section 1263 of' said Code is amended to read: 

1263. (a) An arbitrator selected jointly by the parties, or by the 

court when the parties jointly are unable to do so, is a neutral~arbitrator. 

An arbitrator selected by a party, or the court, to represent a party on a 

board of arbitrators is a party-arbitrator. "Arbitrator," as used in this 
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titl.e, refers both to neutral-arbitrators and party-arbitrators. 

(b) If, in the agreement to arbitrate, provision be made for a method 

of naming or appointing an arbitrator, such method shall. be fol.l.owed. If no 

method be prO'lided therein, or if a method be prO'lided and for any reason 

there is no arbitrator willing and abl.e to attend. or f'ul:f'1ll bis duties, 

then, upon motion filed pursuant to Section II b,y either party to the 

agreement, the court shall. appoint an arbitrator who shall act under the 

agreement with the same force and effect as if he had been specifica.1l.y 

named therein. UnJ.ess otherwise provided in the agreement, the arbitration 

shall. be b,y a s1ngle arbitrator. 

(c) When a court has been requested to appoint a neutral-arbitrator 

the court shall nominate five persons from lists of qualified persons 

supplied by any of the parties, by recognized gO'lernmental agencies, or 

b,y private impartial associations concerned with arbitration. The parties 

shall. within five days of receipt of such list from the court jointly 

select a s1ngle person by agreement or lot from such list, who shall serve 

as the<DUl't-appointed arbitrator. If the parties faU to select an 

arbitrator within the five-day period, the court shall appoint the arbitrator 

from its l.ist. 

SEC. 5. Section 1264 of said Code is amended to read: 

1264. When there is more than one arbitrator the powers of the 

arbitrators ~ be exercised by a majority of them unless otherwise provided 

in the agreement, if reasonable notice of all proceedings has been given to 

all arbitrators. 
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SEC. 6. Section l.2B5 of said Code is amended to read: 

l.2B5. (a) Unl.ess otherwise provided by the agreement: 

(l.) The neutral.-arbitrator shall appoint a time and p:tace for the 

hearing and unl.ess otherwise mutu.aJ.l.y agreed. to by the parties he shall 

cause notification to the parties to be served personal.ly or by registered 

mail. not l.ess than l.0 days before the hearing. Appearance at the hearing 

waives such notice. The arbitrator may adjourn the hearing from time to 

time as necessary, and, on request of a party and for good cause shown,or 

upon his own motion may postpone the hearing to a time not ].ster than the 

date fixed by the agreement for making the award or , with the consent of 

the parties, to a l.ater date. 

(2) The parties are entitl.ed to be heard, to present evidence and 

to cross-examine witnesses appearing at the hearing. Rules of evidence and 

rul.es of judicial. procedure need not be observed so l.ong as the hearing is 

fairly conducted. 

(3) A neutra1-arbitrator may not obtain information, advice, or 

other data, from outside the presence of the parties without discl.osing 

his intention to do so to al.l. parties to the arbitration and obtaining 

their consent thereto, except that an arbitrator may take judicial. notice 

of matters of which a court may take such notice. 

(4) If an order directing arbitration has been made pursuant to 

Section 3, the arbitrator may hear and determine the controversy upon the 

evidence produced notwithstanding the faUure of a party duJ.y notified to 

appear. 

(5) Each party shall pa;r one-hal.f of the arbitrator's total. expenses 

and fees, together with other expenses deemed necessary by the neutral.-
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arbitrator not including counsel, witness fees, or other expenses incurred 

by the parties in the conduct of the arbitration. Costs of motions to 

confirm, vacate, .modi:fy or correct an award, and the proceedings pursuant 

thereto, shall be awarded by the court pursuant to Section 1032 of this Code. 

(b) A party has the right to be represented by an attorney at e.oy 

proceeding under this tit~e, and a waiver of counsel prior to the hearing 

is ineffective. 

(c) (~) A neutral-arbitrator may administer oaths. 

(2) The neutral-arbitrator shall issue subpoenas and subpoenas 

duces tecum at the req\lest of any party, or upon his own determination, in 

accordance with the provision of Section 1985 of this Code. The process 

issued shall extend to all parts of the State and shall be served in 

accordance with the proviSions of Sections 1987 and 1988 of the Code of 

Civil Procedure. 

(3) All witnesses appearing pursuant to subpoena shall receive 

fees, mlleage, and expenses in the same s.mount and under the same circum-

stances as prescribed by ~w for witnesses in civil actions in a Superior 

Court. Fees, mileage and expenses shall be paid by the party at whose 

request the witness is subpoenaed. 

(4) On app~ication of a party a neutral-arbitrator may issue 

subpoenas for attendance at a deposition of a witness who cannot be sub-

peonaed to, or is unab~e to attend the hearing, for use as evidence but 

not discovery. The deposit~on may be taken in the manner and upon the 

terms deSignated by the neutral-arbitrator. The provisions of this Code 

relating to depositions are, insofar as consistent herewith, applicab~e 

to this subsection. 
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(5) Disobedience to a subpoena, or a refusal to be sworn, or to 

answer as a witness, or to subscribe an affidavit or deposition when 

required ma.y be reported by the neutral.-arbitrator to the Superior Court 

in the county in which the attendance of the witness was required. Such 

court thereupon has power, upon notice, to order the witness to perform 

the anitted act, and any refusal. or neglect to comply with such order 

may be punished as a contempt of such court. 

SEC. 7. Section 1266 of said Code is amended to read: 

1::B6. (a) The award shall be in writing and signed by the arbitrators 

concurring therein. It shall include a determination of all the issues 

submitted to the al'bitrator. The arbitrator shall deliver a copy to each 

party personally or by registered mail, or as 9rovided in the agreement. 

(b) An award shall be made within the time fixed. therefor by the 

agreement, or, if not so fixed, within such time as the court orders on 

motion of a party. T"ne parties may extend. the time in writing either 

before or after the expiration thereof. A party waives the objection that 

an award was not made within the time required unless he notifies the 

arbitrator of his objection in writing prior to the delivery of the award 

to him. 

(cl On applicat10n of a party made within 10 ds¥s after delivery 

of the award to the applicant, the arbitrator may modify or correct the 

award upon the grounds set forth in paragraphs (1) and (3) of subsection (a) 

of Section 10. Written notice of the application shall be given to al.1 

other parties, stating that they must serve their objections thereto, if 

any, within 10 days from the service of such notice. No such modification 
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c or correction ~ be made mare than 25 days after delivery of the award 

to the applicant. 

SEC. 8. Section laS7 of said Code is amended to read: 

laS7. At arry time with 90 days after the award is delivered to a 

party he may make a motion to the court for an order confirming the award. 

The court shall grant such an order unless a timely motion to vacate, 

modify or correct the award has been filed. It such motion has been filed, 

the court shall proceca as provided in the next two sections. 

SEC. 9. Section laS8 of said Code is amended to read: 

la88 (a) Upon motion of a party the court sh!lU vacate the award if 

it finds: 
the 

(1) Thayaward was procured by corruption, fraud or undue means; 

(2) That the arbitrator was corrupt; 

(3) That the arbitrator was guilty of misconduct in refusing to 

postpone the hearing, upon sufficient cause shown, or in refusing to hear 

evidence pertinent and material to the controversy; or in engaging in other 

similar misconduct contrary to the provisions of Section 6, which would 

substantially prejudice the rigl:rts of the parties who made the motion; 

(4) That the arbitrator exceeded his powers, or so imperfectly 

executed them that a mutual, final and definite award, upon the subject 

matter submitted, was not made. 

(b) A motion filed under this section must be filed within 90 days 

after the award is delivered to the party making the motion, provided that 

it the motion is predicated upon corruption, fraud, or undue means, it may 
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be filed 'I-.... ithin 90 days after such grounds are known or should have been 

known. 

(c) Where an award is vacated: 

(1) The court may in its discretion direct a rehearing before a 

nEm arbitrator if the vacation was on grounds set forth in Section 9 (11.)(1), 

(2) or (3). A new arbitrator shall be appointed as provided in Section 4. 

(2) With the consent of the parties the court may in its discretion, 

direct a rehearing before the arbitrator who made the award in a case where 

the ground set forth in Section 9 (a}(4) was the ground for vacation. 

(3) The time within which the ageement requires the award to be 

made is applicable to the rehearing and commences from the date of the order. 

(d) If the motion to vacate the award is denied and no motion to 

modify or correct the award is pending, the court shall confirm the award. 

SEC. 10. Section 1289 of said Code is amended to read: 

1289. (a) Upon motion of any party to the arbitration made within 

30 days after deUvery of a copy of the award to the moving party I the court 

shall modify or correct the award: 

(1) Where there was an evident miscalculation of figureS, or an 

evident mistake in the description of any person, thing or property I 

referred to in the award; 

(2) Where the arbitrator has awarded upon a matter not submitted 

to him, and the award ma;y be corrected without affecting the merits of 

the decision upon the matters submitted; 

(3) Where the award is imperfect in a matter of form, not affecting 

(" the merits of the contrcnrersy. 
,,~ 
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(b) If the motion is granted, the court shall modii'y and correct the 

award so as to effect its intent, and shall confirm the a:ward as so modi-

fied and corrected. If the motion is denied, the court shall confirm the 

award as made. 

SEC. ll. Section 1.290 of said Code is amended to read: 

1290. (a) "Court" as used in this titl.e shall mean the following 

superior court: 

(1) A motion for an order that the parties proceed to arbitration, 

made pursuant to Section 3, or a motion for the appointment of an arbitrator, 

made pursuant to Section 4, shall be filed in the county wherein a:rry party 

resides or has a place of business or, where the agreement is to be per-

formed, or, if no party has a residence or p1.ace of business in this state, 

and the p1.ace of performance is not specified in the agreement in a:rry county 

in this State. 

(2) A motion for a stay of an action, made pursuant to Section 3, 

shall be made to the court wherein the action is pending. 

(3) Any motion made after the commencement of arbitration proceed-

ings shall be made in the county wherein the arbitration is being, or has 

been, held. 

(b) Written notice of the hearing of a:rry motion authorized by this 

title shall be served upon the other parties to the arbitration agreement 

or their attorneys 10 days prior to the date set for the hearing. 

(c) The party moving for an order confirming, vacating, modii'ying 

or correcting an award shall attach to such motion a copy of each of the 

following: the agreement to arbitrate, the name of the arbitrator, each 
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C written extension of the time, if any, within which to make the award, and 

the award. 

c 

c 

(d) Any motion fil.ed under the authority of this title shall be heard 

in a s1.lllllD&l'Y way in the manner provided by law for the making and hearing 

of motions, except as otherwise herein expressly provided. 

SEC. 12. Section 1291 of said Code is amended to read: 

1291. Upon the granting of an order confirming, mcdifying or correct­

ing an award, judgment shall be entered in conformity therewith in the court 

Wherein said motion was fUed. The judgment when rendered by the court shall 

be docketed as if it were rendered in an action. 

SEC. 13. Section 1293 of said Code is amended to read: 

1293. An appeal may be taken from an order denying a motion to cCillpel 

arbitration made under Section 3; an order confirming, modifying, correcting 

or vacating an award; or from a judgment entered upon an mre.rd., as from an 

order or judgment in an action. 

SEC. 14. Section 1294 is added to said Code to read: 

1294. The meking of an agreement providing for arbitration to be had 

within this state shall be deemed a consent 01: the parties thereto to the 

jurisdiction of the court to enforce such agreement by the making of any 

orders provided for in this title and by the entering of judgment on an 

mre.rd. made under the agreement. An agreement made in this state which does 

not specify a place for the arbitration to be held shall be considered to 

provide for arbitration within this state. 



lIotices shall be served on an out-of-state party by personal service 

on such party, b".f registered mail sent to the last known address of such 

pa.rty, or in the lll8IlIler provided in the agreement. 
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