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3/9/60 

Memorandum No. 26(1960) 

Subject: Study No. TI(L) - Claims Against Publ.ic Off'ieers and 
!lDpJ.oyees. 

Prof'essor Van Al.styue's Study was sent to you on March 9, 1960. 

As th~ Study indicates, Prof'essor Van Al.styue has ma.de al.terna.tive 

re~nd$t1ons. He recommends th8t there be no requirement that claims 
br,.., 'J'_n 1 """"" 

against public officers and employees be presented prior ~action. If 

this rec:omme.ndation is DOt accepted by the Commission, he recanmends new' 

p~ov1SioDS to replace the existing statute relating to cleims ~lnst public 

officers and employees. His recommendations are outlined below. 

AllOLISB RliSUIRliMJ!l'IT 'l1IAT CLADIS BE PRESEIfrED 

PRIOR TO ACTIOl{ 

Professor Van Al.styue makes the following recommendations: 

.ll2 Repea.l. the existing cl.e.ims statutes relating to cl.e.ims against 

:p1;'bl.iC officers and e!J!Pl.oyees. 

The pol.icy considerations to be taken into account are set out on 

pages 34-41) of the Study. SectiOns 800 to 803 of the Governlllent Code, 

attached as AppenaiX I of' this I!IelllOrandum, are the only sections that need 

to be repea.l.ed. (As the study indicates, page 4, it is possible to contend 

tba~ a few special. district claims provisiOns were appl.icable to claims 

asainst district personnel as well as claims asaiDBt the district itself. but 

these proVisiOIlll were repealed by the general. claims act of 1959.) 
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ill Amelld Section 2001 of the Govel'lllllellt Code, relating to providing 

free defense of publiC officers aIld employees, to eliminate certain 

ambiga1ties therein aIld to make it clear that Section 2001 authorizes free 

defense for i,le:reonnel of all levels of govel'lllllent. 

Section 200l of the Government Code is attached. to this mem::>randum as 

Appendix II. TIle proposed amended. version of Section 2001 is set out on 

pages 48 aIld 49 of the Study. Section 2001 is discussed at pages '37-38 of 

the Study. 

If reccmmendation (1), abgve, is adopted by the CommiSSion, the staff 

recommends that the Commiss1on conSider the following addit10nal matters: 

(1) A recQl!!!!!elli\at1on that a statutory provision be enacted to provide 

that, notwi thstendi ng any charter or ordinance provision to the contrary, no 

claim need. be f11ed. as a prerequisite to suit against a public officer or 

employee. Unless the Constitut1onal Amendment reCCllllleIlded. by the Commission 

as a part of the general claims package 1s adopted, it is not clear that the 

state can by statute make charter aIld ordinance provisions providing for 

claims against publiC officers aIld employees no longer applicable. However, 

asll1.1D1ing that the constitutional Amendment is approved. by the people, 1t is 

h18hlY des1rable to make these charter or ordinance prov1sion£ no longer 

applicabl.e. Actually, they represent more of a trap to the plaintiff than 

do the statutes. This me.tter is not discussed. in the study. But I called. 

Professor Van Alstyne and he agrees that a statutory prov1sion such as suggested 

above wQUld be h1ghly des1rable. 

(2) When should the reccmmended repeal of Sect10ns 800 to 803 become 

effective1 What about claimS now barred because of a failure to comply 

wi.th the appropriate statute or charter or ordinance provis1on requiring a 
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filing of a claim but not otherwise barred by the appropriate statute of 

limitations? 

PROVIDE NEW PROCEOORE FOR PRESENTING CIAIMS 

The consultant has submitted an alternative rec:ornmendation in case the 

Commission determines that the general policy of the officer avd employee 

claims procedure be retained: 

(a) Sections 800-803 of the Government Code should be repealed. 

(b) A new series of pl."Ovision6 sbould be enacted to replace the 

repealed sections, providing a clAims procedure which insofar as possible 

is consistent with the procedure established for entity claims by the new 

general claims statute of 1959, and which will eliminate as many potential 

sources of injustice as possible. A proposed draft is set out on pages 

50-57 of the Study. 'l'he discusB10n on pages 1-34 of the Study reveals the 

present inconsistencies, overlapping provisions and uncertainties of inter-

pretation aDd application in the present law. 

( c) The proposed amendment to Section 2001 of the Government Code 

should be adopted in the interest of uniformity of application, and because 

of its importance in relation to the objectives of the cla1lru!! procedures. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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APPENDIX I 

Sections 800 to 80) o~ Government Code 

800. As used in this chapter: 

(a) "Person" includes any pupil attending the public 
schools o~ any school or high school district. 

(b) In addition to the de~inition o~ public property as 
contained in Section 1951, "public property" includes any -
vehicle, implement or machinery whether owned by the State, a 
school district, county. or municipality, or operated by or 
under the direction, authority or at the request of any public 
o~ficer. 

(c) "O~ficer" or "officers" includes any deputy, assistant, 
agent or employee of the State. a school dlstrict,-county or 
municipality acting within the scope of his o~fice. agency or 
employment. 

801. Whenever it is claimed that any person has been 
injured or any property damaged as a result ot the negligence 
or carelessness of any public otticer or employee occurring 
during the course of his service or employment or as a result 
of the dangerous or detective condition of any public property, 
alleged to be due to the negligence or carelessness of any 
officer or employee. within 90 days after the accident has 
occurred a verified claim tor damages shall be presented in 
writing and ~iled with the officer or employee and the clerk 
or secretary of the legislative body o~ the school district, 
county. or municipality, as the case may be. In the case of 
a state officer the claim shall be ~iled With the officer and 
the Governor. 

802. The claim shall specity the name and address of the 
claimant. the date and place of the accident and the extent of 
the injuries or damages received. 

8e). A-cause of action against an employee of a district, 
county. city. or city and county for damages resulting from any 
negligence upon the part of such employee while acting within 
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the course and scope of such employment shall be barred unless 
a written claim for such damages has been presented to the 
employing district. county. city. or city and county in the 
~anner and within the period prescribed by law as a condition 
to maintaining an action therefor against such governmental 
entity. 
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APPENDIX II 

Section 2001 of Government Code 

(a) Whenever any action or proceeding, including a tax
payerts suit, is brought against any officer in his official 
or individual capacity, or both, of the State or of any district, 
county, or city 

(1) 
ing from 
property 

On aocount of 1nJuries to 
the dangerous or d,fective 
cr 

persons or property result
condition of any public 

(2) On account of any action taken or work done by him in 
his official capacity, in good faith and without malice, or 

(b) Whenever any action or proceeding is brought against 
any officer, in his official or individual, capacity, or both, 
including officers as defined in Article 2. of the State or of 
any school district, county or municipality on account of in
juries to persons or property, alleged to have been received 
as a result of 

(1) The negligence or carelessness of such officer occur
~ing during the course of his service or employment, or 

(2)' The dangerous or defective condition of any public 
property. alleged to be due to the negligence or carelessness' 
of such officer. it is the duty of the attorney for the State. 
district, county, municipality.-or other public or quasi-public 
corporation, as the case may be. to act as counsel in defense 
of such suit, unless provision has been made for the employment 
of other counsel in connection therewith. 

In such event the fees, cost and expenses involved in a 
suit referred to in subdivisions (a) and (b) are a lawful charge 
against the State, school district. county or municipality, as 
the case may be. 
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C\LIFOBNIA lAW REVISION C(M([SSION 
School of lAY 

Stanford, California 

TENTATIVE 

RECXHl!tIDATIOli AND pItJPOSED LmISIATION 

relating to 

NOTICE OF ALIBI IN CRIMINAL ACTIONS 

.!!Q!!:. This is a tentative reCOil1"'eMstioll and proposed statute 

prepared by the california lAY Reviston CCGlDission. It is not a 

final reCOlllDendat101l and the CoIIIm1ss101l ahould not be considered as 

baviD!!j lIIBde a recOIIIIIelldation 011 a particular subject until the fiDal 

reCOllllll!ndatiOll of the CCGlDissiOll on that subject bas been submitted 

to the Legislature. This material is being distributed at this time 

for the purpose of obtal.niD!!j !lUlSSestiOl18 and cOIIIIIeI1ts from the 

reCipients and is not t~ be used f~F any other purpose. 



• 

(40) Revised 3/1/60 

RECOMMENDATION OF THE CALIFORNIA LAW 

REVISION COMMISSION 

Relating to Notice of Alibi in Criminal Actions 

A defendant in a criminal action may attempt to establish an alibi - that 

he was at some place other than the scene of the crime and. therefore could not 

have committed it. The testimony concerning the alibi may take the prosecution 

completely by surprise. This surprise alibi testimODY, when based on perjury, 

may result in an unjust acquittal because the prosecution has little or no 

opportunity to investigate the credibility of the alibi witnesses and their 

statements. 

On the other hand, if the prosecution has sufficient notice that an alibi 

defense will be asserted at the trial, the pretrial investigation will often 

reveal whether or not the alibi is true. If the defendant has a bona fide alibi, 

the charges against h1ln can be dismissed. If his alibi is false, the investi-

gation may disclose that fact and. the prosecution will have sufficient time to 

secure rebuttal evidence. 

Fourteen states, by statute or court rule, require the defendant to give 

notice a specified number of days prior to trial i1' he intends to rely upon an 

alibi defense. These notice of alibi laws have met with general approval in 

the states where they have been adopted. and appear to be successful in meeting 

the problems for which they were designed. 

The Commission has concluded that, upon demand by the prosecution, the 

defendant in a criminal action should be required to give notice of' his 
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intention to rely upon alibi testimony of Witnesses other than himself. 

Accordingly, the Commission makes the following recommendations: 

1. The defendant sbo1lld be required to give notice of alibi only if' the 

prosecuting attorney makes a written demand theref'or. The demand should include 

a statement of' the specific time and place the prosecution intends to establish 

at the trial as the time when and place where the def'endant participated in or 

committed the crime. The demand is necessary to provide the def'endant with 

the information he needs to enable him to determine whether he has an alibi f'or 

the time and place that wUl be established at the trial. It may be argued 

that such a demand is =ecessary because the time and place of' the crime is 

alleged in the indictment or information. However, the indictment or informs-

tion need not state the precise time and specific place at which the of'f'ense 

was cC.llllllitted and, even where it does state a precise time, the time thus 

epecif'ied is usually preceded by the words "on or about" or is otherwise 

accompanied by words of' extension. Thus there is no assurance that the indict-

ment or inf'ormation wUl inform the defendant of' the specific time and place 

the prosecution will establish at the trial. 

2. The demand of' the prosecuting attorney for the notice of' alibi also 

should state the name and address of' each witness upon whom the prosecution 

intends to rely to establish the def'endant' s presence at the scene of' the crime, 

including witnesses whose testimony Will be limited to the authentication of' 

documentary evidence. If the def'endant is required to reveal the identity of' 

~ alibi witnesses, it seems only fair to require the prosecution to reveal 

the identity of' the witnesses it will use to establish the presence of the 

def'endant at the scene of' the crime. The f'act that the def'endant is entitled 

to a transcr1pt of' the testimony at the grand jury proceeding or at the . 
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preliminary examination does not necessarily mean that he is informed of the 

identity of the prosecution's witnesses. If the offense is one triable in an 

inferior court there will be no grand jury proceeding or preliminary examination. 

If it is one triable in the superior court there may be a waiver of the 

preliminary examination or, if there is a grand jury proceeding or a preliminary 

examination, the prosecution may present only enough evidence to obtain an 

* indictment or to support an information. 

3. The defendant's notice of alibi should state the place at which the 

defendant claims to have been at the time stated in the prosecuting attorney's 

demand and the name and address of each witness other than himself upon whom 

the defendant intends to rely for alibi evidence, including witnesses whose 

testimony will be limited to the authentication of documentary evidence. The 

prosecution cannot make a satisfactory investigation of the alleged alibi unless 

it is furnished with this information. 

4. Alibi testimony of persons other than the defendant should be excluded 

at the discretion of the trial court if the defendant fails without good cause 

to file the required notice of alibi after receiving the demand from the 

prosecuting attorney. By placing the exclusion of such testimony within the 

discretion of the trial judge the effect of the statute can be avoided in those 

cases where a strict application might result in an unfair trial. 

* Under the procedure used in some states, the prosecution is not required to 
give the names of its witnesses until after the defendant has ~led his notice 
of alibi. However, requiring the prosecutIon to list its witnesses in its 
demand tor a notice of alibi eliminates an extra step in the procedure and thus 
keeps it from becoming too cumbersome. Moreover, invoking this procedure is 
discretionary with the prosectrtion; a demand need not be made if the prosecutor 
concludes that the disclosure of the names of his witnesses is not worth the 
information he may receive in return. 
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5. The defendant should be allowed to give alibi testimony himself, 

notwithstanding his failure to fUe and serve the required notice of alibi. 

The alibi statutes in other states make no distinction between the testimony 

of witnesses and the testimony of the defendant. HoweVer, the purpose of a 

notice of alibi statute is to preclude the use of surprise alibi witnesses 

'Wilen the prosecution has insu:f:ficient time to investigate the credibility of 

such witnesses and their statements. The prosecution should be able to make 

an adequate investigation of the whereabouts of the defendant and his cred!-

bUity without a notice of alibi. Moreover, it might be thousht to be unfair 

to preclude the defendant frOll! testifying personally as to e;rry matter material 

to his defense. In e;rry event, an uncorroborated alibi will be of slight value 

to the defendant. 

6. If the defendant serves a notice of alibi, the trial court should be 

authorized, in its discretion, to exclude the test1mcny of e;rry witness for the 

prosecution concerning the presence of the defendant at the time and place 

specified in the demand unless such witness was listed in the demand or good 

cause is shown why such witness was not so listed. The prosecution should be 

subject to the same sanction as the defendant to insure campJ.iance with the 

terms of the statute. 

7. The notice of alibi and demand for the notice of alibi should be 

inadmissible as evidence and no reference or comment should be allowed in the 

presence of the jury as to the fact that a notice or demand was served or as 

to the contents thereof. Under the pr~osed statute, the defendant is forced 

to give a notice of alibi at a time prior to the trial in e;rry case where he 

believes that he ~ rely upon an alibi at the trial. If the defendant decides 

at the trial that he does not want to rely upon an alibi defense, the fact that 
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~- he gave a notice of alibi to protect his right to use alibi testimony should 

not be used against him. For example, the defendant may decide not to use 

his alibi defense if he discovers, after giving a notice of alibi, that his 

only alibi witness has a criminal record and bad reputation. The defendant 

Should be similarly protected where he uses an alibi defense at the trial but 

decides not to use one of the witnesses listed in his notice of alibi. 

~--
( 
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Revised 3/1/60 

The Commission's recommendation would be effectuated by the enactment 

of the following lI1fIasure: 

An act to add Chapter 4a (commencing with Section 1023.:1.) to Title 6 of Part 2 

of the Penal Code, relating to evidence in crimina1 actions. 

The people of the State of California do enact as follows: 

SECl'ION 1. Chapter 4a (commencing with Section 1023.1) is added to 

Title 6 of Part 2 of the Penal Code, to read: 

CHAPrER 4a. HarICR OF ALIBI 

1023.1. As used. in this chapter, "alibi evidence" means evidence that 

the defendant in a criminal action was, at the time specified in the demand 

for a notice of alibi, at a place other than the place specified. in the demand; 

but "alibi evidence" does not include testimony of the defendant himself as to 

an alibi. 

1023.2. Not less than 10 days before the d6¥ set for trial, the prosecu. 

tins attorney lI1fIY serve on the defendant or his attorney and file a demand 

that the defendant serve and file a notice of alibi if the defendant is to 

rely in e:ny W6¥ upon alibi evidence at the trial. The demand shall: 

(a) State the time and place that the prosecuting attorney intends to 

establish at the trial as the time when and place where the defendant 



c participated in or committed the crime. If the prosecuting attorney intends 

to establish more than one time and place where the defendant participated 

in or committed the crime, the demand shall state each such time and p1.ace. 

(b) State the name and residence or business address of each witness 

upon whom the prosecuting attorney intends to rely to establish the defendant's 

presence at each time and place specified in the demand. 

(c) state that the defendant is required by Chapter 4a (commencing with 

Section 1028.1) of Title 6 of Part 2 of the Penal Code to serve and file a 

notice of alibi if he is to rcly in any way upon alibi evidence at the trial. 

(d) State that the defendant need not serve or file a notice of alibi 

if he is to rely only upon his own testimony to establish an alibi. 

(e) Be signed by the prosecuting attorney. 

1028.3. If a demand for a notice of alibi is served pursuant to 

Section 1028.2 and the defendant is to rely in any way upon alibi . 

evidence, he shall, not less than five days before the day set for trial, 

serve on the prosecuting attorney and file a notice of alibi which shall: 

(a) State the place or places where the defendant claims to have been 

at the time or times stated in the demand. 

(b) State the name and residence or business address of each witness 

upon whom the defendant intends to rely for alibi evidence. 

(c) Be signed by the defendant or his attorney. 

1028.4. At any time before trial, the court before which the criminal 

action 1s pending may, in its discretion, upon good cause shown: 

(a) Order that the time of service of the notice of alibi be shortened. 

(b) Order the amendment of the demand for a notice of alibi or the 
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amendment of the notice of alibi. 

The party who obtains the order shortening the time of service of the 

notice of aJ.ibi or authorizing or requiring the smendment sbsll promptly serve 

a copy of the order on the opposing party. 

1028.5. If the defendant serves a notice of alibi, the court ms:y, in 

its discretion, exclude testimony of a witnesB offered by the prosecuting 

attorney to establish the presence of the defendant at a time and place 

specified in the demand for a notice of alibi unless; 

(a) The name and. residence or business address of the witness was 

included in the demand; or 

(b) Good cause is shown why the demand failed to include the name and 

residence or business address of the witness and why the demand was not 

amended under Section 1028.4 to include such name and address. 

1028.6. SUbject to Sections 1028.7 and 1028.8, if a notice 

of alibi is required to be-served by the defendant under this chapter, 

the court may, in its discretion, exclude alibi evidence Offered by the 

defendant unless; 

(a) The information relating to such evidence was included in the notice 

of alibi as re'l.Uired by Section 1028.3; or 

(b) Good cause is shown why the notice of alibi was not served or, if a 

notice of alibi was served, good cause is shown..my it failed to include the 

information relating to such evidence as re'l.uired by Section 1028.3 and why it 

was not amended under Section 1028.4 to include such information. 

1028.7. If the prosecuting attorney at the trial seeks to establish that 

the defendant participated in or committed the crime at a time or place other 
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than the time and place specified in the demand for the notice of alibi: 

(al The testimOny of a witness offered by the defendant shall not be 

excluded because the defendant failed to comply with the provisions of this 

chapter; and 

(b) Upon motion of the defendant, the court ~ grant a continuance as 

provided in Section 1050. 

1028.8. Nothing in this chapter prevents the defendant from testifying 

as to an alibi or as to any other matter. 

1028.9. Neither the notice of alibi nor the demand for a notice of alibi 

is admissibie as evidence in the criminal action. No reference or comment 

~ be made before the jury concerning: 

(a) The contents of a notice of alibi or the QOntents of a demand for a 

notice of alibi. 

(b) Whether or not a notice of alibi or a demand for a notice of alibi 

was served and filed. 

Nothing in this section is intended to prevent the court from examining 

a notice of alibi and demand for a notice of alibi for the purpose of ruling 

on the exclusion of evidence under Sections 1028.5 and 1028.6. 
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