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Dete of Meeting: December 18,19, 1959

Date of Memo: December 9, 1559

Memorandum No. @

Subject: Arbitration

Attached are two edditional studies concerning arbitration. Upon

the studies go far distributed, the following policy decisions may be made:

1. ©Should agreements to arbitrate non-Justiciable gquestions be
enforceable under the arbitration statute?
Comment -

Celifornia now enforces agreements to arbitrate non-justiclable
guegticne. All states limiting statutory arbitration to justiclable
gquestions recognize comon law arbitration., Cglifornia does not
recognize common lew erbltretion, except pursuent to oral agreement ,'
at the present time. The Uniform Act embraces non-justiciable disputes.

(Section 12 (a).) .Tey

2. Should agreements to submit valustion questicns to third parties
for appraisal and determinetion in accordence with the independent judgment
A
of such third parties be specifically enforceahle?

Comment :

Under present law, such agreements are not specifically enforceable.

A party may, under proper circumstances, enforce the basic contract by
disregarding the spprassal provision and proving the value in court.
In & sale of goods at a valuation, if the valuation fails without fault

of either party, the contract is avoided. Under insurance contracts,




C

the insured must sutmit to appraisal or lose his right to recover on
the policy; but the insurer may disregard an appraisal provision
wilth impunity and thus force the insured to establish the value of
the loss by litigation.

The Uniform Act applies to "ecomtroversies" which, upder prevailing
Judicial opinions, do not include appraisal agreements. New York,
upon Law Revision Commission recammendaticn, adopted legislation

providing for enforcement of such agreements in 1959,

3. If sppreisal sgreements are to be enforced, should they be treated

in the same manner as arbitrstlion agreements?

Comment :

This would require appraisers to glve notice and receive evidence
unless waived by the parties, Appraisal swards could be made by
majority decision and would be subject to confirmaticn and correction
in the same manner &s asrbitration awards. Appraisers would have the
power of subpena and to receive sworn testimony.

An alternative suggestion is that adopted in New York: To provide
for enforeement of such agreements es arbltrations only if cne party
refuses to camply with the agreement. Amnother slternative (suggested
by the Rew Lork lLaw Revision Commisegion in regard to inswance appraissals,
but not adopted by the Legislature) is to provide only for judicial
appointment of an appralser if a party refuses to sppoint an appralser
or the appraisers cannot agree on a third. Under both of these proposals,

appraisal proceedingswould be governed by common law excepl as provided.

4. Shouwld the arbitration statute specifically include or exclude

gquestions:

{a) Of title to real property
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{v) Arising out of illegal contracts

{c} Concerning the validity of wills or the distribution of estates

(d) Involving domestic relations

(e) Involving child custody

{£) Concerning alimony and property settlement agreements

{g) Which are subject to any other overriding public policy

As an alternative, shoﬁld the statute provide for the enforcement
of agreements to srbitrate any guestion which could be made the

subject of s bindIng contract between the parties.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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ARBITRATION: VALUATIONS, APPRAISALS, AND NON-JUSTICIABLE DISPUTES

I. COMMCR IAW
A. Questions Subject to Arbitration
At common law, the cases did not restrict arbitration to guestions which
might be made the subject of litigati;n.l Thus, it was held that questions con-

3
cerning the value of an Ilnsured loss, the location of a boundary, the price to
b 5

be paid for the sale of land, or for & tenant's improvements, the amount to be
raid to a tenant for the surrender of 1'.hej 1eaaehoi.d,6 or the terms of a labor
ccntra.ct?could be the subjlect of arbitration even though no action could be main-
tained to determine such Questions. Obviously, some of these questions, such as
the value of property could be decided by a court as an incidentsl paxrt of an
action, but no court could determine a questicn such as the terms of a2 lebor con-
ract .

B. Distinction between Appraisal esnd Arbitratior

1. Bﬁsis of the gistinction

Although the early cases held that any guestion could be arbitrated,
during the 15th Century the doctrine arose that comiracts which provide for
a third party determination of some of these questions do not call for a

true arbitration. It was said, rather, that thé partite iIntended & ‘"valua-

tion" cr an "sppraisal.” To asceélthin the.hature.of the distinction which de-

veloped, it will be necessary to review the authorities which established

the doctrine.

Some cases and writers have stated that whether & valuation or arbitra-

tion is invelved depends upon the question submitted to the third party for

decision. IFf the question is Incidental to ultimate 1iability, valuation
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is involved; if the question is one of ultimate liability, arbitration.”

However, the diptinction is not helpful; for it has been held repeatedly
thet questions short of ultimate liability mey be submitted to arbitration.lO

Yet the dlistinection does have some valildity. It is observed to the extent
that it will be held that en appraisal is intended if the question is merely
one of the velue of something instead of wltimate limsbility unless the parties
specifically provide otherwise.ll

Other authorities attempt to distinguish thesge proceedings on the basis
of whether there is a "dispute” or "controversy."l? It has been said that
arbitration is to settle disputes, but appraisal is to prevent disputes
from ar:l.sing.l3 Although many cases cling to this ground for distinguishing
arbitration and sppraisal, this distinction, too,is not helpful.l* Many
cases nave involved appreisals where the contract clearly provided that there
would be an appraisal only when the parties did not agree.ls Cn the other
hand, it has been stated that arbitration mey be involved even though there
is no disegreement -- only mcertainty.ls As the Comnecticut Supreme Court
pointed out:*T .

A submission to arbltration is for the purpose of an amicable and

eagy settlement of a doubtful concern; and it is wholly immaterial

whether there be any actual controversy or not.

The distinction followed in Celifornial® is that indicated by the California

Supreme Court in Dore v. Southern Pacific Conrin_any:w

Sulmissions to determine values are of two kinde -- first, where the
valuers are to examine the property and f£ix the value in accordance
with their own opinion or judgment; second, where they are to afford
the parties a hearing, and an opportunity to offer evidence, and are
to adjudge the value upon & consideration of the evidence, as well
as their own opinion. In cases of the first class, it is usuzlly
held that the sgreement is not properly & submission to arbitration
and is not subject to the rules which govern arbitrators, and thet
notice of the meetings of the valuers is not required.

The rule enuncisted by the California court has been followed both in

Englandao and the United States.Zl It appears to be the soundest basis for
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the distinction that sppears in the cases, for the rule is free from the
qualifications and exceptions that must be made when attempts are made
to distinguish these proceedings on other bases.
2. Reasons for the distinction

There has been some misunderstanding of the reason the distincticn hetween
erbitrations and appraisals developed. Some writers have suggested that the
distinction develoﬁed because the courts wished to save appreisals from the
rules which prevented enforcement of arbitration :sv.g:l:-ee::man:l:r::.22 However, this
regson is clearly erroneous for the courte would enforce neitﬁer arbitration
nor appreisal agreements.23

In Milnes v, Gery,zl" there was an agreement for the sale of certain pro-

perty at a value to be determined by two persons appointed by the parties
and a third person sppointed by the appraisers if they could not agree. The
appraisere could not agree eilther upon the value or upon a third person o
resolve the disagreement. The plaintiff thereupon asked the equity court to
enforce the agreement either by appointing an appraiser or by otherwise de-
termining the value of the property. The court refused to enforce the contract.
It said that a8 the price had not been ascertained, there was no contract to
enforce as an essential provision wae missing. KNor would the court appoint
an gppraiser for to do so would be to enforce an agreement not made by the
parties -~ the agreement being to sell only at a price determined by persons
selected by the parties themselves. The court would not force a party to
rely upon the judgment of s stranger when he had not agreed to do so.

In Wilks v. Davis,25 ard in Vickers v. Vickers ,26 the court refused to

enforce similar agreements even though the appraisal failed because one
party refused tc appoint an appraiser or refused to permit his spprelser

to perform.




It is true that = sort of negative type of enforcement has

been provided by construing certain appraisal agreements as conditions

27
precedent to suit; dut it is settled that arbitration, too, can
28

be a condition precedent to suit even though, in the United

States, 1t ie ususlly held that the question involved may not

29
include ultimate liability. In England, when arbitration is

glven this negative type of enforcement, the question may even
30
involve ultimate liability, yet the distinetion between the

31
proceedings persists in the English cases, Clearly, then, the

distinction wes not for the purpose of enforcing appraisals as
opposed to arbitrations, for neither 1s specifically enforceable
and both may be enforced as conditions precedent to suit in properly
drawn agreements. 32

Apother writer has suggested that the distinction grew out

33
of the United States courts’ sapplication of Scott v. Avery.

It is stated that, in this country, the courts have limited the
doctrine of enforcing arbitration ss a condition precedent to suit
to determinations of certein facts (valuations} and have refused
to apply the doctrine to sgreements calling for the determination
of liability (erbitrations). "Thus arose the distinction . . . ."
However, this explansticn, too, is demonstrably erronecus, .for the

3k
distinction developed long before the declsion in Scott v. Avery.

Moreover, the dlstinction 1s well developed in the English ceses

where application of Scott v. Avery has not been limited to valuations.

35

Even in this country, a properly drawn agreement can require arbitration

(as distinguished from valuation) as a condition precedent %o suit in
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Jurigdictions which recognize that guestions short of wltimste

36
ligblility can be submitted to arbitration. Thus, it is reasonably
clear that the distinction has not grown out of sny American

application of the Scobtt v, Avery doctrine.

a. Common jaw development: England
In Englend, the distinction was initially created to
avolid striking down an appraisal for a technical deficiency.

37
In leeds v. Burrows, decided in 1810, a vacating tenant left

some hay and s spike-roll on the premises for the incoming
tenant upon the letter's promise tc pay the amount set by
certain valuers. The apprisal was given in a written insirument
which had a tex stamp upon it for an appralsal and not for an
award. The defendant refused to pey the amount and objected
to the introduction of the awerd because it lacked the proper
stamp, Juigment was gilven for the plaintiff. Lord Ellenborgugh
said the agreement was "only appointing persons to setitle an
account of what was due hetween the perties for the value of
the different articles. The parties had no contemplation of 8
sutmitting eny differences to the award of arbitrators . . . ."3
The distinction became more firmly embedded in Fnglish lew

39
with Lee v. Hemingwsy. That case, too, ilnvolved a sale at a

valustion. The veluation was made, but the vendee refused to
perform. The vendor sought an attachment as the egreement
had been mede a rule of court and attachment was available

to enforce arbltration awards. The attachment was denied as




the vendor's asction was properly for bresch of contract and
not upon the awsrd. The court pointed out that it had no
power to compel the vendee to purchase, and one judge stated
that i1t wes not & reference to arbitretion in the usual
acceptation of the term.

o
In Colling v, Colling, & brewery was to be soild at an

appraised price. Each party wae to appoint an appraiser, and

the two appointed would appoint a third, or umpire, to settle
disagreements between the first two. The appraisers could not
agree on anything -- either the price or an umpire. Applicetion
was ﬁade for the appoint:lr:ent of an umpire under the terms of the
Cormon Lew Procedure Act t {17 ard 18 Vict. c. 125 sec. 12) which

provided:

If in any case of erbitration the decuments authorizing the
reference provide that the reference shall be to a single
arbitrator . « .. or If . . . such parties or arbitrators do not
appoint an umpire or third arbitrator . . . then . . . it shall
be lawful for any Juldge . . .. to appoint an erbitrator, wumpire
or 4hird exbltretdr « « .

Yo
L'his Act had.hbean adopted since the leeds v. Burrows and
3
Lee v. Hepinpgway decisions. TYet the couwrt felt bound by the

distinction suggested in those cases. The court stated that the
distinction lay in the fact that erbitration resolves differences
while appraisal or welustion precludes differences, The court did
not ‘ﬁﬁlieve that the statute was intended tc overruie Milnes v.
Gery and expressed the view that more precise language would be

required to sccomplish thig repult. Thus, a distinction originelly
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suggested to cvercame a technical objection to an award was used
to prevent enforcement of ah agreement in the face of a statute
vhich would have permitted enforcement.

It is difficult to see why the court chose to insist upon
this distinetion when the statute was evailable., The prior cases
could have been distinguished fairly easily -- the leeds case
really involved the interpretaticn and applicaticn of a stamp
tax statute; the Hemingway case did not involve the enforcement
of the sward itself but the underlying contract, and as attachment
was unavailable to enforce a sales contract when the terme were
stated in the contract, logically it should alsc be unaveilable
when the price is to be determined by third parties. It is nowhere
pointed out why a court should be able to appoint a third party to
regolve the differences between the parties when the issue is
1liability under a contract and should not be able to do so when
the issue involves only s term of the contract. \

It is not helpful to say (as was said in the Collins ? case)
that the agreement for a valuation was to preclude differences
from arising. The only reason the parties were in court was
because of a difference. Besides, no logical reason has been offered
for court eppointment of persons to decide "controversies” and
refusal to permit cowrt appointment of persons to resolve guestions
which will prevent controversies fram asrising. Neither is it of
any value to sgy that the price was the essence of the contract.

Decisions involving ultimeste liability would seem to involve the
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C' eggence of the contract also, yet the court would have asppointed

an arblter in that situation,
Although the English cases thus far discussed indicated s

"difference"” was essentisl to arbitration and "valuetion"
sgreements were not "ar‘it:é.trations" because they precluded differences
from arising, Re Hopper (L.R. 24B 367 {1867)) settled the propo;
sition that the distinetion does not depernd upon the nature of the
issue Yo be declded. That cese involved a lease with a provision
permitting the lesaor to require the lessee to surrender the premises
on 6 months notice. In such event, the lessor agreed to compensate
the lessor for the losgs of the remainder of the term. Appraisers
were to be appointed to determine the value of the surrendered
term. MNotice to the lessee wes given, sppraisers appointed and

C an eward made. An attack was made on the jurisdicticn of the court
on the ground that the award was an sppraisal and not an arbitration
awerd. In rejecting this contention, the court rejected the notion
that the earlier cases precluded the application of the arbitration

Ly
lav to an award upon the question of wvalue, Cockburn, C. J. stated:

If 1t be the intention of the parties that their respective
cases shall be heard, and a declsion arrived at upon the
evidence which they have adduced before the arbitrator,

it would be taking too narrow a view of the subject to

say that, because the object to be arrived at was the
ascertaining of the value of the property or the amount

of compensation to be peaid, the matter was not properly

to be considered as ane of arbitration.’

Thus, the Engllsh cases settled the doctrine that whether
arbitration or appraisal is involved depends upon the method to be

C used in deciding the issue involved and not upon the lssue submitted.
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b. Common lew development: United States
The growth of the distinction in the American cases parallels

its growth in the English. As early as 1817, in Underhill v. Van
48

Cortlandt, Chancellor Kent apparently recognized no distinction
and treated an appraisal sgreement as erbitration, indicating
thet the gppraisers were required to give notice to the parties
and receive relevant evidence if offered, The case wae reversedlrg
the higher court agreelng with the Chancellor's view of the law
but disegreeing with ite spplication.

Apparently the earliest case recopgnizing a distinetion between

50
appraisal and arbitration was Elmendorf v. Herris. There, an

acticn was brought wpon an arbitration bond because of the refusal
of one party tc perform the award. The defendant objected to the
evard on the ground that the arbitrators had proceeded without
notice to the parties. The court held that such an attack could

not be made on the award in a law cowrt, but could be made only

in equity. To reach this result, the court distinguished Peters v.
Newkirk.5l That wag an action for illegelly distraining the plaintiff's
goods when no rent was due., The plaintiff had given a machine in
payment of the rent at an appraised value. The court held the
appraisal void for want of notice to the lessor and permitted the
value to be established by evidence in the action. In the Elmendorf

cage, Peters v. Newkirk was distinguished upon the hasis that 1t

involved sppraisel, not arbitration.
52
This holding was reversed by the Court of Errors of New York

with an opinioﬁ by Chancellor Walworth relying on Peters w. Newkirk.
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Yet the iower court decision was cited as authority for the

53 54
gistinetion in Garred v. Macey, along with Leeds v. Burrows.

23

Garred v. Macey, in 16:.urn, was the authority cited in Curry v. Lackey.
>

Garred v. Macey held that an action could not be brought on

the award, buk action must be brought on the wmderlying contract.
The court stated that a "comtroversy” was necessary to have an
arbitration. A contract to sell at an sppraised price precludes a
controversy from arising and cennoct, therefore, involve asrbitration.
Curry v. _Lgckﬂs'r involved an exchange of slaves with an agreement
to pey the difference in their appraised values. An action was
brought to recover this difference. bjJection to the appraisal was
made on the ground the arbitrator wes not sworn. The objeetion
was overruled becauge appraisal, not arbitration, was involved.
Norton v. Gale,s relied upon the lower cowrt decision in

59 60 61
Elmendorf v. Barris, GCerred v. Macey, Carzy v. Lackey and

the English cza.sese'2 in order to uphoid an award upon the ground
that notice to the parties was not required as appraisal was inveolved,
not arbitration.

Pintard v. Irwin,®3 utilized the distinction to uphold an award

when the valuers had not been sworn as would have been required if
the valuers had been considered arbitrators.

Thus, in the United States, as in England, the distinction was
originally crested to uphold awards against objections that technical
arbitration requirements were not cobserved when such objections did

not go to the merits of the controversy.
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c. Commen law development: California
In Californéz & gimiler hiastroy has taken place. Methodist

Church v. Beitz established the distinction. There the cowrt

congidered an egreement to sell at a valuation in the event the

parties eould not agree on & price. The wvaluation was made, bub

the vendor refused to sell. The plaintiff sued to compel compliance
with the agreement. The defendant objected that the arbitrators

had not been 'sw‘orn, the parties had been given no notice, the submission
was not in writing, and therefore the arbitration award was void,

The Supreme Court held that an appraisasl was inveolved, not erbitration,
and therefore fmilure to comply with these technicalities did not

impeir the validity of the award. The authorities relied upon

65 &6 67
included Norton v. Gale, Curryswar. Lackey, and Collins v, Collins.

Dore v. Southern Pacific Co. 163 C. 182 (1912), made it clear,

though, that the nature of the isgue involved does not determine
whether the proceeding was an arbitration or an appraisal. If the
parties intend that evidence is to be presented, it is an arbitration
proceeding even 1f the only guestion is the value of property to be

so0ld.

II. NON-JUSTICIAELE DISPUTES UNDER STATUTES

A. United Stsates
Despite the enactment of arbitration stetutes in most Jurisdictions
which would permit the enforcement of agreements providing for thirl party

determination of some of their terms, the courts have maintained the distinction




between "appraisel” and "arbitration" ass a means of preventing the specific

enforcement of "sppraisal" contracts,

Of course, some statutes preclude enforcement of such agreements on their
face. Thus, the Massachusetts arbitration la:w69 is applicable only to
"aontroversies which might be the subject of a personal action at law or of
a suit in equity.” As an action canmot be brought to determine the value of
a piece of property, an agreement to submit the determination of such a
question to the decieion of srbitrators is not enforcesble under the arbitraetion
statue.Tc Similar statutes exist in several other sta.tes.Tl Califcrnia’s
arbitration statute was simllarly worded prior to the enmctment of the present
arbitration statute in 1927 .72 These statutes may be a reflection of the
opinion held by many that "true arbitration” must involve ultimate iiability,
and therefore, must involve issues cognizable by the courts. In most of t;;?tea
where the arbitration statute is specifically made inapplicable o non-
Justiciable disputes, the rule has been followed that such questions are
subject to common law arbitretion.T3

A large number of arbitration statutes are in terms applicable to "all

T
econtroversies’ either in existence or "thereafter arising" out of the contract.
(5]
Califorpia's present stetute is of this sort. The proposed Uniform Act is
76

gimilarly worded.
Despite statutes applicable to "any controversy" the courts have repestedly
held that a "valuation” is not a "controversy" within the meaning of these

T
statutes. Polend Coal Co, v. Hillman Coal & Coke Co., is typlecal. The

plaintiff leased a cosl mine to the defendant with an option to purchase
the remaining tonnage of recoverable cosl, The remaining amount of coal

was to be determined jointly by lessor and lessee, ITf they could not agree,

-12-




the question was to be decided by & person named in the agreement ag
"arbitrator." The option was exercised; the arbitrator notified the parties
that he would proceed with the determination and requested that they submit
theilr computations to him. The plaintiff refused to participate in any way.
When the award was made, he sought to attack it on the grounds that the
erditrator d4id not comply with the Arbitration Act by holding a hearing,
giving notice thereof and receiving evidence fram both parties., The court
never reached the defendant’s contention that the Arbitration Act was observed,
holdizz?f the Act wae inapplicable. The court said, "The only wndetermined
element in the transaction was the quantity of coasl and there was no dispute
about t@at quantity because the parties had long before provided that the
quantity of coal to be paid for was to be determined by the [Arbitrastor].
There was no controversy within the meaning of the word as used in the Arbi-
tration Act." Thus, the court held "there was no dispute” and "no controversy"
even though, under the contract, the Arbitrator was not to function unless
the parties could not agree.

The history of the New York Arbitration Lawl® probebly gives the best
picture of the reascns for the persistence of the distinction.

New York's modern Arbitraetion Lew was adopted in 192079 It applied to
agreements to arbvitrate "any controversy" existing at the time of the agreement
and sgreements to settle "a controversy thereafter arising between the parties
to the contract.” The Act had many procedural requirements: the arbitrators
were required to be sworn, they could act only upon evidence produced at the
hearing, they counld not conduct ex parte investigations.

In Matter of Fletcher, 8o a contract to sell stock at a veluation came

before the court. The parties had appointed two persons as "arbiters” but
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(:j the arbiters had been unsble to sgree on a third as specified in the contract.
A motion was made for court appointmegt under the newly enacted Arbitration
Law, The Court of Appeals held the law inapplicable because the contracit
contemplated valuation, not arbitration. The court cited the -procedural
requirements snd stated that these provisicns were sppropriate for a proceeding
in which the parties wished to have a judicial determination by judges of
thelr ovm choice, Such provisions "can have no application to proceedings
through which disinterested third persons are authorized to setsle guestions
which would otherwise be left to the determination of the parties ic the contract."
The court reascned that any other holding would tend to upset many Informal
appraisals beceuse of the fallure of the appraisers to observe the procedural
requirements of the law,
Following this decision, the Court later held that non-justiciable labor
(:: disputes were not arbitrable under the Law.al (Matter of Buffalo & Erie
Ry. Co., 250 N. Y. 275, 165 N.E. 291 (1929).)
In 1940, the Rew York Legislature added specific language bringing non-

82 (n

Justiclable labor disputes within the Act. Y, Laws 1940 ch. 851). The

following year, the following language was added to the basic section defining

enforceable arbitration agreements:83

Such submission or contract may inciude questions arlsing out

of valuations, appraisals or other controversies which may be

collateral, incidental, precedent or subsequent to any 1lssue
- between the parties.

This amendment was drafted to overcome the ruling in Matter of Fletcher.eh

However, in Syracuse Savings Bank v. Yorkshire Ipsurance Co.?5 the Court of

Appeals stated thet it was unable to see anythipg in this legislation requiring
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appraisals to be enforced lilke arbitration agreements. A lower court then
held thet the 1941 amendment was intended to permit arbitrators to decide
valuation guestions when authorized by the jpa,a:"ties..&5 (Matter of Sigelman,
279 App. Div. T71, 109 N.¥. S8.2¢ 115 (1951).)

In 1952, the words "or independent of" were inserted in the statut.eaT
to make the sectlion read:

Such submipsion or contracrt may include guestions arising out
of veluations, appraisals or other controversies wiich may be
collateral, incidental, precedent, subsequent to or independent
nT any issue beiween the parties.

The sponsor of the amendment stated in a memo to the Governor that the
amendment was offered "so as to clarify that valuations or appraisals ccme
within the scope of the arbitration statube even though they are independent
of any other contrc\'ersy."aa '

The Court of Appesls rejected the contention that the new language was

intended to make valuation agreements enforceable in Matter of Delmar Box {

g_q.,89 309 N.Y. 60, 127 N.E.2a 808 (1955). The opinion is notable in that
1t collects virtually all of the reasons for cphtinued judicial resistance
to the gbolition of the distinction between arbitraticn and appraisal. The

opinion states, in part:

A nunber of basic distinctions have long prevsiled between an
appraisement under the standar@ fire policy and s stabutory
arbltration. An agreement for arbitration ordinerily encompasses
the disposition of the entire controversy between the parties,
upon which judgment may be entered after judleial confirmetion of i
the arbitration award, . . . while the agreement for sppraisal
extends merely to the resoluticn of the specific issues of actual
cash value and the amount of loss, ell other issues being reserved
for determination in a plenary action. . . . Appraisel proceedings
are, morecver, attended by & larger measure of informaility, . . .
and appraisers are ' "not bound to the striet judiclal investigation
of an arbitration.” ' . . . . Arbitrators are required to take a
formal oath, . . . and may act only upon proof sdduced at a hearing

~15-




of which due notice has been given to each of the parties, . . .
They may not predicate their award upon evidence garnered

through an ex perte investigation of their own, at least unless

50 authorized by the parties. . . . Appraisers, on the other hand,
are not required to take an oath. . . . They are likewise "not
obliged to give the claimant any formal notice or to hear evidence®;
and they may apparently proceed by ex parte investigation, so long
as the partles are given an opportunity to mske statements and
explanations to the appraisers with regard to the matters in issue

» 4

Furthermore, in sn arbitration, sll the erbitrators, if there
be more than one, 'must meet together end hear all the allegations
and proofe of the parties'. . . . The stendsrd appraissl clause,
in contrast, specifically recites that the wmpire 1lc not to
participate in the appraisal in all cases, but is only to pass on
such differences as there may be between the appraisers designated
by the respective parties. In asddition, the vacatur of an
arbitration award invariably results in a npew arbitrstion . . .
whereas after an appraisal award has been set aside without any
fault on the part of the insured, he 1s not required to submit tc
any further sppraisement but is free to litigate the issues in an
action at law on the policy. . « .

Finally, in 1958 the New York Legislature adopted a statute® recommended
by the New York Law Revision Camission which should have the effect of
meking valuation agreements specifically enforcesble, The New York Law

Reviaion Commission gteted thet it believed the result of the Delmsy Box Co.

cesde was sound insofar as it preserved the simplicity of the common lew
valuation procedure. The statute recommended and adopted provides that if
a party to & valuation refuses to perform, the other party may apply for
enforcement in the manner specified in the Arbitration Law. The judge then
must enforce the contract as if it srose under the Arbitration Law, except
that if the parties have specifled a different procedure for making the
determination, the terms of the agreement control. The judge may, in his
discretion, defer the enforcement of the appraisal until other issues in the

case have been decided.
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B, California
California has not followed those jurisdictions which have ssid that
“true arbitration” must invelve a dispute which can be judicially determined.

Dore v. Southern Pagific Co. ,91 established that valuation gquestions may

be settled by arbitretion. Nonjustieciable questicns involving the terms
of lsbor contracts ave frequently arbitrated.”
However, the distinction between valuation and arbitration persists. In

Bewlck v. Mecham,93 6 lease gave the lessee an option to purchase the premises

et & price to be sgreed upon., In the absence of agreement, the contract
stated that the price and terms were to be fixed by “"arbitration.” The
lessee constructed substantial improvements ocn the property in reliance on
the option. The lessee exercised the option. The lessor refuged to gell,
The lessee appointed an arbitrator ass called for by the agreement; the lessor
refused to appoint cne, The lessee brought action for specific performance.
The court fixed the price and ordered performence. The lessor appeszled,
arguing thet the lessee should have tried to enforce the arbitration provision.
Ignoring C.C.P. Section 128l which provides thata person in defauli in
proceeding with arbitration cannct cbtain a stay of an action for the purpose
of arbitrating a controversy, and ignoring the cases which hold that a refusal
to arbitrate constitutes a waiver of the right to rely on an arbitration
provision,% the court held that the lessor's argument was without merit
because the contrect called for e valuation only end was not within the
arbitration stetute -~ in spite of the fact that the contract cailed for
"arbitration."

The lessor then srgued that the contract was unenforceable because the

price was not agreed upon. The court held that the price could be determined
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C by the court and that the doctrine of Milnes v. Gerys > is no longer
applicable here, .
In Solari v. meto,96 166 Csl. App.2d 145 (1958), it was pointed out

that Bewick v, Mechamd! recognizes that valuation guesticns can be arbitrated

if the agreement clearly so indicates. In the Solari case the agreement
not only mentioned "arbitration" but also named the appropriate sections of
the Code of Civil Procedure, Therefors, a question of value s held
arbitrable under the agreement,

The doetrine of Milnes v. Gery may not be as dead as the Supreme Court

indicated. T%s rule is codified as & pert of the Sales Act in Civil Code
Bection 1730 vwhen the valuation fails without fauvlt of either party. More-

over, the fact situation presented in Bewlck v. Mecham was one where ithe

courts have traditionally refused to apply Milnes v. Gery as the parties

C could not be returned to stetus q_uo.98 It remeins to be seen what the court

will do in the classic Milnes v. Cery situetlon -~ where nothing has chenged

hands, the valuation fails without fault of either party end the only resuit
of applying the doctrine i1s thai the contract fails, Under the Sales Act,
it is clesr that the contract or sale is avoided under such circumstances.
The distinction, then, is established that if a term of the contract 1s
left to the fubture decision of third parties, the right to a third party
decision 1n accordance with the contract can be specifilcally enforced if the
third parties are to receive evidence and proceed in a judicial manner. The
sgreement iz not apecifically enforcesble if the third parties are to rely
on their own Judgment. It is settled that the enforceability of this pro-
vision does not depend upon the nature of the lssue submitted. In the light

of the Bewick and Solarl cases, whether the sgreement will be enforceable
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will also depend upon the parties' foresight in citing C.C.P, 1280 in
the agreement as well as using the term "arbitration.”
III. EFFECTS OF INCLUDING NON-JUSTICIABLE DISPUTES WITHIN

OR EXCLUPING SUCH DISPUTES FROM AN ARBITRATION STATUTE

A. Aypraisals

In view of the fact that appraisals have been excluded from the operation
of arbitretion statutes because of the fear that appraisal awards would be
held inwvalid because of & failure to observe the technical requirements of
a formal arbitration, it wili be helipful to determine whether the objections
that have been made are still applicable,

The major differences listed by the New York ~Cowrt of Appeals as reasons
for maintaining the distinction between asrbitrstion and sppraisal proceedings
and for refusing to enforce appraisal agreements under the arbitration

statute are these:99

Appraisers are not required to be sworn; arbltrators are,
Aypraisers are not required to give formal notice of hearing; arbitrators
are.
Appraisers may proceed to a certain extent by ex parte investigation;
~arbitrators are required to hesr evidence.

100

Bewlck v. Mecham mentions oaths, witnesses and notices of trisis.

Under present California law, it is not necessary that arbitrators be
sworn.%l Neither is the swearing of the arbitrators reguired under the
Uniform Act.102

Under the existing Californias law, there is no specific requirement that

arbitrators give notice of hearing,lo3 but the courts have nonetheless imposed
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104
this requirequirement. It hae been pald that it is not contemplated

that there will be a hearing and notice for appraisal proceedings. However,
it has also been held that when the property to be appraised has been sub-
stantially destroyed, appraisers must give notice and an opportunity to
present evidence.’®® The New York Cowrt of Appesls has held that it is
legal misconduct for appraisers to refuse to receive evidence relevant to
the value of property which has been partially destroyed.lO6

So far as the swearing of witnesses is concerned, although arbitrators
have the power to swear witnesses, they are not requirved to.197T "The
hearing mey be in the nature of an informal conference rather than a judicial
'h.*f:l.a.l.":l"(]B

In Cglifornia, the Supreme Court has held that as long as the arbitrators
afford e hearing on disputed questions of fact, they mey further inform
themselves by consulting price lists, examining materiels, receiving cost
estimetes, and consulting disinterested experts without notice or hearing
to the parties.log

There 1s nothing in the Uniform Act which would alter the sbove principles.

Thus, under Celifornis's present law and under the Uniform Act, the
cbjections that have been expresséd to specifically enforeing appraisal
agreements are, in large part, no longer appliceble.

The principsl remeining objection to the inclusion of appraissls is thai
appraisal awards mey be held invelid because of failure to hold a hearing
or give proper notice. The notice requirement can be waived by the interested
parties in the contract.l1® As indicated above, some appraisal awards have

heen upset becauge of failure to give notlce and receive evidence offered

by a party. Some might argue +that a party ought to have a right to know
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when an appraigal is to take place and to call the appraisers'sttenticn
to relevant matters even if s formal syrbitration iz not contemplated.
Apparently to meet the oblections of the Court of Appeals, the New York

statiuteltt

brings appraissls within its provisions cnly upon refusal of one
party to proceed. Thus, if both parties proceed with the sppraisal, the
common lew rules remain applicable end the resultant eward cannot be sttacked
for failure to comply with a procedural requirement of the arbitration act.
This approach, though, also has drawbacks. The statutory provisionsfor
confirmation, modificetion or correction of the awerd are inapplicable. The
sward is subject to attack for fallure of the sppraisers o sct unanimously
== unless the parties walved that requirement by sgreement. The appraisers
do not have the power of subpcena and may not require the production of
evidence essemtisl to the determination of the guestion submitied.

To meet &1l of these cbjections, the arbitration statute might provide
that a hearing is not required upon a question of valuation unless the parties
specificelly so require in their contract.

Of course, even 1f no legislsbtion i1s enacted in regard to appraisals,
some enforcement machinery wili still exist for scme such agreements,

Scme courts refuse to let e party revoke his sgreement to permit appraisal

after the appraiser has been a;.pj;.\r.af..rrl:e:d.;J'l2

but Californis has not gone so

fer. Many appraissl agreements are construed as conditions precedent to

suit, and a party may not bring an action to enforce the agreement if he is

wnwilling to sybmit to an appraisal, But this enforcement machinery is

totelly one-sided., Only a plaintiff can be forced to live up to bhis agreement.
The typlical situation involves insurance. The standard fire Iinsurance

con‘tra.ctll3 provides thet if a dispute arisee as 1o the value of the loss,
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"then, on the written demand of either, each shall select a competent and
disinterested appraiser . . . . The appraisers shall firast select a competent
and disinterested umpire; and failing . . . to agree upon such umpire,

then, on request of the insured or [the insurer], such umpire shall be
selected by s judge of a court of record . . . ." This provision provides
for a judge's appoiniment when the appraisers do not agree on an rumpire.
Nothing is provided to meet the problems created when the insurer refuses

to appoint an appralser.

As the policy makes compliance with the appraisal requirements a
conflition precedent to suit, it is apparent that the insured cannct enforce
the policy unless he submits to appralszl to determine the amount of loss.

Az the policy ecalls for a;ppraisé.l -~ not arbitration -« under +the traditional

an appraiser, the insured's only recourse is to sue on the pclicy and prove
the amount of loss in court.

The traditicnal rule is set forth in Happy Hank Auction Co. v. American

Eagle Fire Ins. Co. 112 (1 N.Y.2d 534, 136 N.E.2d 842 (1956)). That case

involved a policy provision identical with the Celifornia standard policy
provision quoted above. The court said:

Despite the mandatory language of the standeard policy, the New
York courts have no power to require an Insurer to teke part in
en appraisal demanded by an insured but refused by his insurer,
On the other hand, if the insurer demsnds appraissl and the
insured fails or refuses to comply, the insured forfeits his
right of action on the policy . . . . Such is the settled New
York law.

It appears from the opinion in Bewick vy. I»!'schtmru6 that this is the

California law as well.
The New York Law Revision Commiseion recommended that the insurance
law of thet state be amended to provide for judiclal sppointment of an

-2




appraiser if either party refuses to comply with the sppreisel pr::zﬂ.rirsion.]'lrir
However, the reccmmendstion was not adopted. Without the benefit of such
specific legisletion, the Ohio Supreme Court, in Ssba v. Horeland Insurance

Co. ’118 held that the couwrt could appoint an appraiser for the insurer

wnder the Chio arbitration statute. Minnesocts, with a scmewhat different
standard poliey, has also held thet the insureris promise %o join in an
appraisal is enforceable.ll9

The Ohioc case may signasl the erd of the distinetion betweén arbitration
and appraisal in that state., A later decision of an intermediste sppellate
court there has sald that the Saba case did not intend to bring appraisals
within the scope of the statute.t® The court held that an sppraisal
award was not subject to m motion for confirmetion under the arbitration
law, The authority of this case is somewhat dubious, though, for the
principal authority relied upon was the dissenting opinion in the Sabas case.

The only arguments for preserving the distinction between arbitration
and appralsal are found in opinions like those of the New York Court of
Appesls which point out the problems which will be created if technical
arbitration procedures are made applicable to sppraisal agreements.

As indicated, many of these technical requirements are not present in
either the existing Californis law or the Uniform Act. In any event, the
procedural requirements that exist are subject to the contraet of the parties,
a0 that by agreement the parties may authorize the arbitrators to proceed
in whatever manner they see fit.

Willistonl?l believes the distinction has outlived its usefulness and

should be gbolished. Our consultant also so recommends.laz
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B. Other Non-Justiciable Questions

If non-justiclable questions are not included in the statute, the
present law will be changed in part. Valuation queetions can be arbitrated
if the agreement is properly worﬁed.les Other non-justiciable disputes
vwiich are arbitrable at present will no longer be arbitrable, For instance,
persons would no longer be able to arbitrate wages and houre provisione of
labor contracts, and would not be able to arbitrate management differences
in business enterprises.

In veluation situations, the courts can disregard the valustion provision
and enforce the remainder of the contract by making the valuation itself.,lah
However, if the difference involves a management Gecision in a closely held
corporation, or partnership which has reached an impasse, the only solution
the law holds owt is dissolution.->” This seems & highly wnsatisfactory
solution to offer a going businesgs, To permit arbitration 1s to salvage
the enterprise.

In the lebor gituation, the alternative to arbitration is industriasl
strife. A court cannot make a contract for the parties. Hence, unless
npon=justiciable disputes are included, the law would provide no remedy to

solve the dispute,
IV. RECOMMENDATION

As Californis now enforces agreecmenis to arbitrate non-justiclisble disputes,
it is recommended that the lew in this regard bhe left unchanged.
As the only purpose for preserving the distipction between arbitrations

and sppralssls is to relieve appraisers from the statutory requirement of
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giving notice and the parties an qppo:tunity 1o present evidence, and as
these matters can be fully controlled by the parties in their agreement,
it is recommended that contracts calling for appraisals be enforced under
the arbitrstion statutes.

The adoption of these recammendations will eliminaste the last vestiges

of Milnes v. Gerylzﬁ from California law. They will eliminste the totally

one=-sided type of enforcement machinery now used to enforece appraisal
agreements., They will permit resolution of disputes for which no other
method of resclution exists and which would otherwise be resolved by
industrial strife or dissolution of going concerns. They will give appraisers
power to cobtain all evidence necessary for decision. They will make available
to appraisal proceedings the procedural advantages of the arbltration law,
such a8 majority decisions, and correction and confirmation of awards.

The only disadvantage is that appreisals may be upset because of lack
of notice and hearing if the parties forget to waive these requirements in
their contract. However, notice to the parties may be &es:i.ra‘ble.l27 It
after notice, the partles doc not offer evidence, they will have waived any
such right. Henhce, in practice, 1% may be that the judicial fears msy prove
unwarranted.

Therefore, it is recommended theat non-justieclsble questions -- ineluding

valuaticons and appraisals -- be included within the srbitration statute.
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