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Memorandum No. 6(1960)

Subject: Payment of Consultant on Study No. 46 -- Arson.

Attached is the consultant's report on Study No. 46 -- Arson. This
study is one that will be submitted to the 1963 legisiative session. The
only question for determination now is whether the consultant should be
pald for the study.

_The staff iz of the cpinion that this ig a satisfactory study and
that tﬁe consultant should be paid at this time. Payment now will not, of
course, discharge the consultant of his duty to attend meetings of the

(T Commission or to make necessary revisions and additions to his study.
Respectfully submitted,

Jokn H. DeMoully
Executive Secretary
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Decenmber 23, 1959

A STUDY TO DETERMINE WHETHER THE PROVISIONS OF
THE CALIFORNIA PENAL CCDE RELATING TO ARSON
SHOULD EE REVISED' |

*this study was made at the direction of the Californla Law :
Revision Commission by Professor Herbert L. Packer of the ‘
School of Lew, Stanford Universlty.
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INTRODUCTION

In recommendlng that a study be undertaken to determlne
whether the provislons of the Penal Code relating to arson should
be revised, the Law Revlislion Commission dlrected attentlon to .two
problems: The definition of arson and the use of the term "arson"
in statutes.l The first of these is the substantlal problem of
how offenses relating to the burnling of property should be des-
eribed and how penaltlies should rationally be scaled, The second
is the largely formal problem of whether thes term "arson", as
used in other provisions of the Penal Code (e.g., those relating
to felony-murder, to habitual offenders, and to probation and
parocle}, includes all of the offenses presently listed in Title 13,
Chapter 1 of the Penal Code or only Section Lly7a., That guestion

has now been answered as to the felony-~murder rule by the Supreme

Court in Pecple v. Chavez® in a way which presumably wlll be

followed in other contexts. "Arson®™ will apparently be taken to
mean any offense included in Title 13, Chapter 1. Since the problem
1s necessarily ancillary to consideration of what the substantive
law relating to arscn ought toc be, 1t will not be separately treated
in this report.
The central problem is suceinctly stated in the Commission's
description of the study topiec in the following terma:
Chapter 1 of Title 13 of the Penal Code (Sec-
tions 7a to 451ms) 1s entitled "Arson." Section
Lli7a makes the burning of a dwelling-house or a
related building punishable by a prison sentence

of two to twenty years., Section l}8a makes the burning
of any other building punishabls by a prison sentence
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of cne to ten years. Section ;% makes the burn-
Ing of personal property, Includlng a strestcar,
railway e¢ar, shlp, boat or other water craft, auto-
moblle or other moteor vehlcle, punishable by a
sentence of one to three years. Thus, in general,
California follows the historlical approach In
defining arson, 1in whieh the burning of a dwelllng-
house was made the most serious offense, presumably
because a greater risk to human 1life was thought to
be involved. Yet 1n modern times the burning of
other bulldings, such as a school, a theatre, or s
church, or the burning of such personal property as
a shlp or & railway car often constitutes a far
graver threat to human life than the burning of a
dwelling~house, Some other states have, therefore,
revised thelr arson laws to correlate the penalty
not with the type of building or property burned but
wlth the rlsk to human life and wlth the amount of
property damage involved in a burning. A satudy
should be made to determine whether California should
similgrly revise Chapter 1 of Title 13 of the Pensal
Code,

In dealing with the problem thus posed, the following matters
willl be consldered for thelr possible relevance to a solution:
the history of arson legislation In California; the leglslatlve
pattern 1in other jurisdictions, including recent revisions in the
arson legislation of other states; deflelencies of present legls-
lation,

Before makling these specifiec inquiries, however, 1t seems
desirable to ralse thes general problem of reform of the substantive
crimingl law, to point out the diffienltiss of plecemezl revisicn,
and to direct the Commission's attentlion to lmportant work now

belng carried on in the field of penal leglislation.,

THE AMERICAN LAW INSTITUTE'S MODEL PENAL CODE

Whenever one undertakes to rethink a problem of the substan-

tive criminal law, such as the one which is the subject of this
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study, he i3 immedlately struck by the difficultles caused by the
exigencies of plecemeal revision, The theoretical sub-structure of
our law of crimes 1s so shaky that the would~be reviser of any of
its details is forced to grope his way back to first principles.
This 13 especlally true so far as concerns what 1s variously re-
ferred to as mens rea, or the mental element in erime, or criminsl
intent, Justice Jackson has rightly stigmatized the "variety, dis-
parity and confusion of [judiciall definitions of the requisite but
elusive mental element.™ But 1t 1s equally clear that judiclal short-
comings in thils respect rest on inadequate leglslatlve consideration
of the underlying problems,

The American Law Institute has for the past several ysars been
workling on a Model Penal Ccde whose function will be to provilde
legislators with a coherent, well thought-through body of materisal
on which to draw in reappraising the substantlve ¢riminal law. The
Chilef Reporter for this project, Professor Herbert Wechsler of
Columbia, has described the necessity for such a fundamental re-
appralsal in terms which bear repetitlon:

e » ¢ Viewlng the country as a whole, our penal codes

are fragmentary, old, disorganized and often accidental

in their coverage, thelr growth largely fortuiltous 1in
origin, their form a combinatlon of enactment and of
common law that only history explains. Basic doctrines
governing the scope and measure of this form of 1iabllity
have recelived small atfention from the leglslature and
can not easily be renovated by the courts. Discrimina-
tlons that distinguish minor crime from major crimlnality,
with large significance for the offender's treatment and
hils status 1In soclety, often reflect a multltude ot flne
distinetions that have no discernible relation to the ends
that law should aserve, Critics from cutside the law
challenge 1lts assumptions and effectiveness, questlion 1ts
humanity and often push through ad hoc legislation, far
from all of which 1s wise. The public views the sltuation

generally with ambivalent emotions, sometimes demanding
results that no system can attaln, sometlmes expressing
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apathy that 1s a threat to the supremacy of law. If
there 1s any area of our law that calls for the atten-
tion of men dedicated to the law and its Improvement,
surely it 1s here, where so much 1s at stake for the
community and for the indlividual.,. . . .

The Model Penal Code 13 not yet completed., The provisions with
respect to arson and relsted offenses have not yet been presented
to the Instlitute, which means that the project does not afford
specific help in solving the problem at hand. But 1ts usefulness
in a more general context 1s very great. The major contribution of
the Code so far 1s contained In its analysis and presentation of
culpability requirements - the general, underlying principles of
crimingl liability. Once thess requirements have been thought through
and precisely analyzed, the problem of drafting specific penal pro-
visions 13 enormcusly simplified., But, by the same token, if that
preliminary theoretleal inguiry has not been undertsken, the problems
are much herder %to solve,

It 13 of course far beyond the scope of this study to suggest
any such revision of the genersal provisiona of the California Penal
Code. But 1t does seem desirable to polint out the diffiecultiss of
plecemeal revision in the absence of such a general revision and to
draw to the Commlssionts attentlon the results of the American Lew
Institutets work to date,

The Model Penal Code framers have succeeded in artliculating a
gradation of culpability requirements whilch 1s vastly useful in
solving problems of penal leglislation. They have isolated four
kinds of culpability, which they call "purpose™, "knowledgem,
"rocklessness” and "negligence™, 8ince the revision proposed in

this study is influesnced by the Model Penal Code's approach, it
-h-
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seems worthwhile to quote the central provisilon of the Code, which

artic:lates these kinds of culpabllity, and also to set out extracts

from the Reporter's Comments, which explain the significance of thse
categorles set forth.
Section 2.,02. General Requirements of Culpabllity.
(1) Minimum requirements of culpabillity

. « » & person 1ls not gullty of an offense
unless he acted purposely, knowingly, recklessly or
negligently, as the law may require, wlth respect to
each materlial element of the offense,

(2) EKinds of culpability defined.
(a) Purvosely.

A person scts purposely with respect to a material
element of an offense when:

(1) if the element involves the nature of his
conduct or a result thereof, 1t 1s his conscilous
object to engage in conduct of that nature or to
causs such a result; and a

{(2) if the element involves the attendant
circumstances, he knows of the exlstence of
sveh circumstances,

(b) EKnowingly.

A person acts knowlngly with respect to a material
element of an offense when:

(1) if the element involves the nature of his
conduct or the attendant circumstances, he knows
that his conduct is of that nature or he knowa of
the existence of such cilrcumstances; and

(2) 1f the element involves a result of his
conduct, he knows that his conduct will necessar-
ily cause such a result,

(¢) Recklessly,

A person acts recklessly with respect to a materiasl
element of an offense when he conseiously dlsregards a
subgtantial and unjustifiable risk that the materisl
element exists or will result from his conduect. The risk
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must be of such a nature and degree that, considering
the nature and purpose of the actor's conduct and the
circumstances known to him, its disregard involves
culpabllity of high degree, « s o »

{d) Negligently.

A person acta negligently with respect to a
material element of an offense when he should be aware
of a substantial and unjustifisble risk that the
maeterial element exlists or will result from his con-
duct. The risk mst be of such g nature and degree
that the actor's failure to perceive 1t, considering
the nature and purpose of his e¢onduect, the clrcum-
stences known to him and the care that would be
exercised by a reasonable person iIn his situation,
involves substantisl culpsbility. . o

(3) Culpability required unless otherwise provided,

When the culpabllity sufficient to establish a material
element of an offense 1s not presecribed by law, such
element 1s established, if a person scts purposely, knowingly
or recklessly with respect thereto.

(L) Prescribed culpability requirement applies to all
materlial elements.,

When the law defining an offense preserlbes the kind of
culpability that is sufficient for the commission of zn
offense, without distingulshing among the material elements
thereof, such provision shall apply to all the material
elements of the offense, unless & contrary purpose plainly
appears,

(5) Substitutes for negligence, recklessness and lknow-
ledge.

When the law provides that negligence suffices to estab-
1ish a material elesment of an offense such element also is
established if a person aets purposely, knowingly or reck-
lessly. When recklessness suffices to establish a materlal
alement, such element also 1s established if a person acts
purposely or knowingly. When acting knowingly suffices to
establish g material slement, such element also 1s established
i1f a person acts purposely.

(6) Requirement of purpose satisfied if purpose 1s
conditional.

When a particular purpose 1s an element of an offense,

the element is established although such purpose is con-
ditional, unless the condition negatives the harm or evil
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sought to be prevented by the law defining the offense.

(7) Requirement of knowledge satisfied by knowledge
of substantial probability, |

When knowledge of the exlstence of a particular fact
1s an element of an offense, such knowledge 1s established
if a person 1is aware of a substantisl probability of 1ts §
existence, unless he actually believes that it does not i
exist,

{8) Requirement of wilfullness satisfled by scting
knowingly.

A requirement that an offense be committed wilfully is
satisfiled if m person acts knowingly with respect to the
material elements of the offense, unless a purpcse to impose
further requirements plainly appears.

(2} Knowledge of 1llegality not an element of offenses,

Knowledge that conduct constitutes an offense or of the
exlstence, meaning or aspplication of the law determining the
elements of an offense 1s not an element of such offense,
unless the definitlon of the offense or the Cocde plainly so
provides.

(10) Culpabllity as determinant of grade of offense.

When the grade or degree of an offense depends on
whether the offense is committed purposely, knowingly,
recklessly or negligently, 1ts grade or degree shall be the
lowest for which the determinative kind of culpability is
established with respect to any materlal element of the
offense,

Comments Section 2,02, General requlrements of culpability.

This section attempts the extremely difficult task of
artlculating the general mens rea requiremsnts for the estab-
lishment of liebility.

l. The approach 1s based upon the view that clear analysis
requires that the guestion of the kind of culpability required
to establish the commission of an offense be faced separately
with respect to each material element of the crime; and that
« + » the concept of "material element™ include the facts that
negatlive defenses on the merlts as well as the facts included
in the definitlon of the crims,

The reason for this treatment 1s best stated by suggest-
ing an exampls. Given g charge of murder, the prosecution



normally must prove intent to kill (or at least to cause
serious bedily injury) to establish the required culpa-
billity with respeet to that element of the crime that
involves the result of the defendant's conduct. But if
gelf-defense ls clalmed as g defense, 1t is enough to show
that the defendant's belief in the necessity of his con-
duct to save hlmself did not rest upon reascnable grounds,
As to the first element, in short, purpose or knowledge 1s
required; as to the second neglligence appears to be
sufficient, Fallure to face the question separately with
regspect to each of these lngredlients of the offense results
In obvicus confusion.

A second 1llustration 1s afforded by the law of rape.
A purpose to effect the sexual relation 1s most certainly
required, But c¢ther circumstances alsoc are essentlal to
establish the commission of the crime. The vietlm must not
have been marrled to the defendant and her consent to sexual
relatlons would, of course, preclude the crime. Must the
defendant's purpose have encompassed the facts that he was
not the husband of the vietim and that she opposed his will?
These are certainly entlirely different questions, Reckless-
negss, for example, on these points may be sufficient although
purpose 18 required with respect to the sexual result which
is an element of the offense.

Under the drafit, therefore, the problem of the kind of
culpabllity that is required for convictlion must be faced
separately with respect to each material element of the
offense, although the answer may 1n meny cases be the same
with respect to each such element.

2. The draft aclknowledges four different kinds of
culpability: purpose, knowledge, recklessness and negligence.
It also recognlzes that the materlal elements of offenses
vary in that they may involve (1) the nature of the forbidden
conduet or (2) the attendant circumstances or {3) the result
of conduct., With respect to each of these three types of
eglementa, the draft attemptas to define each of the kinds of
culpability that may arise., The resulting distinetions are,
we think, both necessary and sufficlent for the general pur-
poses of penal leglislation,

The purpose of articeulating these distinctions in detall
is, of course, to promote the clarity of definitionas of
apecific crimes and to dlspel the obscurity with which the
culgability requirement 1s often treated when such concepts
as "general criminal intent,"™ "mens rea,"™ "presumed intent,"
"malice,® "wilfullness,"™ "scienter" and the like must be
employed., What Justice Jackson called the varlety, disparity
and confusion" of judiciasl definitions of "the requisite but
elusive mental element™ in crime (Morissette v. United States,
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342 U.8. 246, 252 ([1952]) should, in so far as possible,
be rationalized by the Codes, « »

3. In defining the kinds of culpability, a narrow
distinction is drawn between actling purposely and knowingly,
one of the elements of ambigulty in legal usage of "intent."
« » » Enowledge that the requlsite external circumstances
exist 1s a common element in both conceptions., But actlon
1s not purposlive with respect to the nature or the result
of the actor's conduet unless it was hls conscious object
to perform an action of that nature or to cause such a
result. The distinetlon 1s no doubt incensequential for
most purposes of 1iability; aecting knowingly is ordinarlly
gufficient, But there are areas where the discrimination
is required and 1s made under exlsting law, using the
awltward concept of "specific intent." . . .

The distinetion also has utility in differentiating
among grades of an offense for purposes of sentence, e.g.
in the case of homlcide,

A broader diseriminstion 1s percelved between acting
elther purposely or knowlingly and mctlng recklessly, As
we use the term, recklessness involves conscious risk
creation, It resembles ascting knowlngly in that a state
of awareness is invelved but the awareness 1s of risk, that
is of probability rather than certainty; the matter is
contingent from the asctorts point of view. Whether ths
risk relates to the requislte attendant elrcumstances or
to the result that may ensue iIs immaterial; the concept
is the same, The draft regquires, however, that the risk
thus conscliously disregarded by the actor be "substantial"
and "unjustifiable™; even substantial risks may be created
without recklessness when the actor seeks to serve a proper
purpose, as when a surgeon performs an operation which he
knows 1s very likely to be fatal but reasonably thinks the
patient has no other, safer chance, Accordingly, to aid
the ultimate determinetion, the draft points expressly to
the factors to be weighed in judgment: the nature and pur-
pese of his conduct and the circumstances known to him In
acting,.

The fourth kind of culpability is negligence. It 18
distinguished from acting purposely, knowingly or recklessly
in that 1t does not involve a state of awareness, It is
the case where the actor creates inadvertently a risk of
which he ought to be aware, consldering 1ts nature and
degree, the nature and the purpose of his conduct and the
care that would be exXerclsed by a reascnable person in his
gituation . Again, however, it 1Is qulte Impossible to
avoid tauntologlcal articulation of the final question,

-9 -
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The tribunal rmst evaluate the actor's failure of perception
and determine whether, under all the circumstances, 1t was
gerious enough to be condermed. . . » The Jjury must find
fault and find 1t was substantisl; thet 1s all that either
formulation says or, we believe, that can be said in legis-
lative terms.

Of the four kinds of culpability defined, there 1s, of
course, least to be said for treating negligence as a suf-
ficient bagis for imposing criminal liability. Since the
actor iz inadvertent by hypothesis, 1t has been argued that
the "threat of punishment for negligence must pass him by,
because he does not realize that 1t 1s addressed to him.
(Williams, op. cit., p. 99). So too it has been urged that
education or correctlve treatment not punlshment is the
proper soclal method for dealing with persons with in-
adequate awareness, slnce what is implied 1s not a moral
defect., . . & We think, however, that this is to over-
simplify the issue. ZKnowledge that conviction and sentence,
not to speak of punishment, may follow conduct that inad-
vertently creates Improper risk supplies men with an
additional motive to take care before actling, to use their
facultles and draw on thelr experlence in gauging the
potentiallities of contemplated conduct. To some extent,
at least, this motive may promote awareness and thus be
effective as a measure of control, Certalnly leglslators
act on this assumption in a host of situatlions and it seems
to us dogmatic to assert that they are wheolly wrong., Accord-
Ingly, we think that negligence, as here defined, cannot be
wholly rejected as a ground of culpabllity which may suffice
for purposes of penal law, though we agree that 1t should not
be generally deemed sufficient In the definition of specifie
erimes, and that it often will be right to differentiate
such conduct for the purposes of sentence, The content of
the concept, must, therefore, be treated at this stage.

. Paragraph (3) provides that unless the kind of
culpablility sufficient to establlsh a materiasl slement of
an offense has been presceribed by law, it 1s established if
a person acted purposely, knowingly or recklessly with res-
pect thereto, Thils accepts as the basle norm what usually
1s regarded as the common law position. ... . More Import-
antly, 1t represents the most convenlent norm for drafting
purposes, since when purposs or knowledge 1s to be required,
1t 15 normal to so state; and negligence ought to be viewed
a3 an exceptlonal basls of 1liabllity.

: 5. No formulations strietly comparable to those herse
presented will be found in our penal leglslation, which has
rarely sought to spell out matters of this kind,

Recklessness 1s not, so far as we know, defined anywhere
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by statute.. « « &
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6. Paragraph () seeks to assist in resolution of a
common ambigulty in penal legislatlion, the statement of a
particular culpability requirement in the deflnition of an
offense in such a way that it is unclear whether the re-
quirement applies to all the elements of the offense or
only to the element that it Immedlately Introduces. . . »

The draft proceeds in the view that if a particular
kind of eculpability has been articulated at all by the legls-
lature, as sufficlent with respect to any element of the
offense, the normal probabllity iz that 1t was desligned to
apply to all materilal elements. Hence thls construction 1s
required, unlsss a "contrary purpose plainly appesars.,”
When a distinction 1s intended, as it often is, proper draft-
ing ought to make 1t clear,

7. Paragraph (5) establishes that when negligence suf-
filces for 1liability, purpose, knowledge or recklegssness are
sufficient g fortioril, that purpose and knowledge similarly
subgtitute Tor recklessness and purpose substitutes for
knowledge, Thus 1t is only necessary to artlculate the
minimal basis of 1liability for the more seriocus bases to be
Implied.

8., Paragraph (3) provides that a requirement of purpose
is satlafied when purpose 1s conditional, unless the con-
dition negatives the harm or evil sought to be prevented by
the law defining the offense., Thus 1t is nonetheless a
burglary that the defendant's purpose was to steal if no one
was at home or if he found the obJect he was after. The
condition does not negative the evil that the law deflning
burglary ls designed to control. But it would not be an
assault with the Intent to rape 1f the defendantts purpose
was to accomplish the sexual relation only if the mature
vietim consented; the condition negatives the evil with
which the law has been framed to deal, If, on the other
hand, his purpose was to overcome her will if she resisted,
he is guilty of the crime. This 1s, we think, a statement
and rationallzation of the present law.

9, Paragraph (7) deals with the situation British
commentators have denominated "wilful blindness" or "con-
nivance," the case of the actor who 1s aware of the probable
existence of a material fact bubt does not satisfy himself
that 1t does not in fact exlst, . . .

10. One of the most common terms In statutory crimes
to designate the culpability requirement is "wilfully.,"
Paragraph (8) equates the meaning of the term to that of
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acting knowingly. In this respect it follows many judlclsl
declslons as well as legislatlion in a number of the states,
typified by §7(1) of the California Penal Code: "the word
'wllfully? when applied to the intent with which an act is
done or omitted, implles simply a purpose or willingness to
commit the act, or maeke the omlssion referred to, It does
not require any intent to violate law, or to injure another,
or to scquire any advantage." . . .

11, Paraegraph (9) states the conventional position
that knowledge of the sexistence, meanlng or applicatlion of
the law determlining the elements of an offense is not an
elsment of that offense, except In the exceptional situa-
tlons where the law defining the offense or the Code so
provides,

[ ] * [

12, Paragraph (10) 1s addressed to the case where the
grade or degree of an offense 1s made to turn on whether it
was cormitted purposely, knowlngly, recklessly or negligent-
1y, a common basgis of discrimination for the purposes of
sentence, The position taken is that when distinctions of
this kind are made, the grade or degree of a conviection
ought to be the lowest for which the determinative kind of
culpability 1s established with respect to gny material
element of the offenss. The theory 1la, of course, that when
the kinds of culpability involved vary with respect to dif-
ferent material elements, 1t 1s the lowest common denomina-
tor that Indicates the quality of the defendant's conduct.

The best illustration 1s afforded by the case of homi-
clde where an intentlonal killing is normally trested as an
offense of higher degree than a homicide by negligencs.

But even though the actor meant to kill, he may have scted
only negligently with resvect to another material element
of the offense, e.z., he may have deémed the homicide to be
in necessary self-defense or necessary to prevent a felony
or to effect arrest, without sufflicient ground for such
bellief. For purpcses of sentence, such a homlcide ought

to be viewsd as reckless or as neglligent, since recklessaness
or negligence is all that 1s established with respect to
Justifying elements as Integral to the offense as the kill-
ing itself, A person who believes that justifying facts
exlst but has bheen reckless or negligent in so concluding
presents from the point of view of sentence the same type
of problem as a person who acts recklessly or negligently
with respect to the creatlon of a risk of death., . ., o

0

b 3 3 o
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The provisions set out above are abstruse and difficult to grasp.
The Reporter's comments are so welghted with meanlng and at the same
time so conclse as to requlire repested re-reading. Yet, these bar-
riers to comprehension have not been wilfully constructed. The
subject is as complex as 1t is basic and the difficulties of com-

prehension which we suffer are probably an accurate measure of the

-utter inasdequacy of previously articulated criminal law theory. The

Model Penal Code is an invaluable ald to anyone faced with the task
of revising the substantive criminal law, It is not so much a plece
of leglslation to copy as it is a s0lld treatise on the cfiminal law,
Perhaps 1its most valuable contribution to thought is the analysis of
culpability requirements set forth in Sectlon 2,02 and quoted above.
And perhaps 1ts most useful practical lesson for law revision is the
Reporter's admonition that " . . . clear analysis requires that the
question of the kind of culpability required to establish the com-
mission of an offense be faced separately with respect to each
material element of the erime , . « ". AL any rate, that is the
point of departure for the revision of Californla's arson statutes
hereln proposed; and the author of thilas study fesls 1t appropriate
to 1nclude this extended reference to the Model Penal Code both be-
cause he believes that the Commlssion will profit from having thils
Important work drawn to its attention and as acknowledgment of a sig-
nificant 1intellectual debt,

We turn now from these cbservations on gensral theorles of eul-
pabllity In the ¢riminal law to a consideratlon of the problems of
arson legislation., It 1s hoped that the general observations will
appear germane to the solubtlon of the specifie problem which is the

subject of this study.
-13 -
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ARSON TEGISLATION IN CALIFORNIA

At every stage, the statutory law of arson in Californis has
borrowed from the law of other jurisdictlons and has been amensble
to general Influences abroad In the penal legislatlon of the day.
Cur first Penal Code contained arson provisions modeled on existing
legislation In Illinois and ¢losely resembling Pennsaylvania and Ohio
provisions.u The first revision, in 1856, préduced a result similar
to provislons In Massachusetts and Michigan.5 Since the first
revision, the California law has been touched and altered by two
prineiple influences: first, the Penal Code drafted in 1864 by
Stephen Fleld and the New York Code Commissioners and, second, the
Model Arson Statute developed by the National Board of Fire Under-
writeras.

The following dates are of Importance In the development of the
California statutory law of arson:

1850 - FPirst arson statute, following California's
admission to the Union,

1856 - Revision of the 1850 statute.

1872 - Enactment of the Penal Code, modeled on
Field's 188l draft,

1929 - Repeal of the Fleld provisions and substitution
of measures Influenced by Fire Underwriters!
proposal.
The texts of past and present arson statutes are set out below.
Also included, followlng the text of the present statutes, are the

texts of related provisions on defrauding insurers and maliclous

burning.
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1850 (Stats. 1850, pp. 234=35)

Section 56, Every person who shall wilfully and malic-
iously burn, or cause to be burned, any dwelllng-houss, kitchen,
offiee, shop, barn, stable, storehouse, warehouse, or other
building, the property of any other person, or any church,
meeting house, school house, state house, court house, work
house, jail, or other publlec building, or any ship, vessel,
boat or other water craft, or any bridge of the walue of
fifty dollars or more, erected across any of the waters of
this State, such person so offending shall be deemed guilty
of arson, and upon conviction thereof shall be punlshed
by Imprisomment 1in the State prison for a term not less
than one year nor more than ten years; and should the 1life
or lives of any person or persons be lost iIn consequence
of any such burnlng as aforesaid, such offender shall be
deemed gullty of murder, and shall be indleted and punished
accordingly.

Section 57. Every person who shall wilfully and
maliciously set fire to any of the buildings or other
property described in the foregoing section with Intent
to burn or destroy the same, upon conviction therseof,
shall be punished by imprisonment In the State prison
for any term not excesdling two years,

1856 (Stats. 1856, p. 132)

Section li, Every person who shall willfully and
maliciously burn, or cause to be burned, in the nlght-
time, any dwelling-house in which there shall be at
the time some human belng, shall be deemed guilty of
arson in the first degree, and upon conviction thereof,
shall be punished by impriscomment not lesas than two years,
and which may extend to life, in the State Prison,

Seetion 5. Every person who shall, willfully and
maliciously, burn or cause to be burned, any dwellling-
house, the property of another, in the daytime, or in the
night or daytime, willfully burn, or cause to be burned,
any kiltchen, office, shop, barn, stable, storshouse,
warehouse or other building, or stacks or stocks of grain,
or standing crops, the property of any other person or
corporatlon, or any church, meeting-house, school-house,
state~house, court-house or other public bullding, or
any shlp, vessel, boat or other water craft, or any brldge
of the value of fifty dollars or more, erscted across any
of the waters of thls State, such perscn so offending shell
be deemed gullty of arson in the second degree, and upon
conviction thereof, shall be punished by imprisonment in
the State Prlson for & term not less than cne year nor more
than ten years; and should the 1ife or lives of any person
or persons be lost in consequence of such burning as
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aforesald, such offender shall be deemed gullty of
murder, and shall be Indlcted and punished sccordingly.

Section 6. Every house, prison, jall or other
edifice, which shall have been ususlly occupled by persons
lodging therein at night, shall be deemed s dwelling-
house of any person sc¢ lodging therein; but no warehouse,
barn, shed or other out-house, unless used as a dor-
mitory, shall be deemed a dwelling-house or part
thereof within the meaning of the two precedling sections,
unless the same be Jolned to, and immediately connected
with, & dwelling-house.

Section 7. Every person who shall wlillfully burn,
or cause to be burned, any bullding, ship, vessel, or
other water craft, or any goods, wares, merchandlse or
other chattel, which shall be at the time insured
agalnst loss or damage by fire, with Intent to injJure
or defraud such insurser, whether the same be the
property of guch person or of any other, shall, upon
convictlon, be adJudged gullty of arson in the second
degree, and punished sasccordingly.

1872 {Penal Code)

Wh7. Arson is the willful and malicious burning of
a building, with intent to destroy 1it,

118, Any house, edifice, structure, vessel, or
other erection, capable of affording shelter for human
beings, or appurtenant to or connected with an erection
so adapted, is a "bullding", within the meaning of this
Chapt er.,.

449. Any buillding which has usually been occupled
by any person lodging therein at night is an "inhabited
building", within the meaning of this Chapter.

450, The phrase "night time", as used in this
Chapter, means the perlod between sunset and sunrise.

451, To constitute a burning, within the meaning
of this Chapter, 1t is not necesssary that the bullding
set on fire should have been destroyed., It is sufficilent
that fire 1s appllied so as to take effect upon any part
of the substance of the building,

452, To constitute arson it 1s not necessary that
a person other than the accused should have had ownership
in the bullding set on fire., It 1is sufficient that at
the time of the burning another psrson was rightfully in
peossession of, or was actually oceupying such building, or
any part thersof,
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153, Arson is divided into two degrees,

454, Maliciously burning in the night-time an
inhabited building in which there is at the tlme some
human being, is arson in the first degree. All other
kinds of arson are of the seacond degree.

4155. Arson 1s punishable by imprisonment in the
State Prison as follows:

1., Arson in the first degree, for not less than
twoe years,

2. Arson In the second dsgree, for not less
than one nor more than ten years.

i

b
F

3#* % # 3 e

Present Frovisions of Title 13, Chapter 1

Section hli7a. Any person who wilfully and maliciously
sets fire to or burns or causes toc be burned or who alds,
counsels or procures the burnling of any dwelling house, or
any kitchen, shop, barn, stable or other ocuthouse that is
parcel thereof, or belonging to or adjoining thereto,
whether the property of himself or of another, shall be
guilty of arson, and upon convictlon thereof, be sentenced
to the penitentiary for not less than two nor more than
twenty years,

Section !1h8a. Any person who wilfully and maliciously
gets flre to or burns or casuses to be burned or who aids,
counsels or procures the burning of any barn, stable,
garage or other building, whether the property of himself
or of another, not a parcel of a dwelling house; or any
shop, 8 torehouse, warehouse, factory, mill or other builld-
ing, whether the property of himself or of another; or any
church, meeting house, courthouse, work house, school,
Jail or other public bullding or any public bridge; shsll,
upon conviction thereof, be sentenced to the penitentiary
for not less than one nor more than ten years,

Section 4}j%a, Any person who wilfully and maliciously
sets fire to or burns or causes to be burned or who alds,
counsels or procures the burning of any barrack, cock, crib,
rick or stack of hay, corn, wheat, cats, barley or other
graln or vegetable product of any kind; or any fleld of
standing hay or grain of any kind; or any plle of coal, wood
or other fusl, or any plle of planks, boards, posts, ralls
or other lumber; or any street car, railway car, ship, boat
or other watercraft, automobile or other motor vehlcle; or
any other psrsonal property not hereln specifically named;
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{such property belng of the value of twenty-five dollars
and the property of another person) shall upon conviction
thereof, be sentenced to the penitentiary for not less
than one nor more than three years.,

Section L50a. Any person who wilfully and with intent
to Injure or defraud the insurer sets fire to or burns or
causes to be burned or who alds, counsels or procures the
burning of any goods, wares, merchandise or other chattels
or personal property of any kind, whether the property of
himself or of another, which sheall at the time be insured
by any person or corporaticn agalnst loss or damage by
fire, shall upon convlction thereof, be sentenced to the
penitentlary for not less than one nor more than five years.

Section [;51a, Any person who wilfully and maliciously
attempts to set fire to or attempts to burn or to aid,

-eounsgel or procure the burning of any of the bulldings

or property mentloned in the foregolng sectlons, or who
commlts any act preliminary thereto, or in furtherance
thereof, shall upon conviction therecf, be sentenced to
the penitentiary for not less than one nor more than
twe years or fined not to exceed one thousand dollars,

The placing or distributing of any flammable, ex-
plosive or combustible material or substance, or any
device in or about any building or property mentioned in
the foregoing sectlons in an errangement or preparation
with intent to eventually wilfully and maliciously set
fire to or burn same, or to procure the setting fire to
or burning of the same shall, for the purposes of this
act constltute an attempt to burn such bullding or property.

# 3 i 3 # #*

Present Related Provisions

Section S48, Every person who wilfully burna or in
any other manner injures, destroys, secretes, abandons, or
dlsposes of any property which at the time 1s insured

against loss or damage by fire, or theft, or embezzlement,

or any casualty with intent to defraud or prejudice the
insurer, whether the same be the property or in the
possession of such person or any other person, 1s punish-
able by imprlsonment in the state prilson for not less
than one year and not more than ten yeara.

Section 600. Every person who wilfully and maliciously
burns any bridge exceeding in value fifty dollars ($50),
or any structure, snow-shed, vessel, or boat, not the
subject of arson, or any tent, or any stack of hay or grain
or straw of any kind, or any pile of baled hay or straw,
or any plle of potatoes, or beans, or vegetables, or
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produce, or frult of any kind, whether sacked, boxed,
erated, or not, or any fence, or any rallroad car, lumber,
cordwood, railrcad tles, telegraph or telephone poles,
or shakes, or any tule-land or peat-ground of the value
of twenty-five dollars {$25) or over, not the property
of such person 1s punishable by Imprisonment 1n the state
prison for not less than one year, nor more than 10 years.
Section 600.5. Every person who wilfully and malic-
iously burns any growing or standing grain, grass or tree,
or any grass, forest, woods, timber, brush-covered land,
or slashing, cutover land, not the property of such person
is punishable by imprisomment in the state prison for not
less than one year, nor more than 10 years.

3% 3 th * #*

The original 1850 enactment came as close as any Californis
statute ever has to the pristine common law definition of arson as
"the malicilous and wilful burning of the house of another man."‘6
It departed, however, from the common law in enumerating other types
of buildings and some types of personalty (ship, vessel, boat, or
other watercraft) thought to be peculliarly vulnerable to destruction
by fire, In addition, the danger to 1life was recognized by the
inclusion of a provision explicitly bringing the felony-murder rule
to bear in situations where llfe was lost as a consequence of arson.

The 1856 revision continued the process of differentiation
according to risk by dividing the offense Into two degrees and
assigning aggravated punishment to the burning of an inhabited
dwelling house In the night time., This revision anticipated the
substance although not the form of the Field Code, which was to
serve as the basls for the Penal Code of 1872, The major differences
in substance from the 1856 revision were the shift from an offense

against the property of another to an offense against possession

. and the restriction in the 1872 version of the offense to the
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burning of a "building." The 1872 Code also included for the first
time = separately defined offense relating to defrauding insurers.
This provision, as amended, now appears ag Section 548 of the Penal
Code, The problem of its overlap with other provisions 1s dis-
cussed below,

No substantiasl amendment of the arson provlsions of the Code
wa s undertaken until 1629, when the enactment of an entirely new get
of provlsions gave California's statutory law of arson its present
form, Just as the influence of the Fleld Code shaped the criminal
law of many states in the 1860's and 1870's, so did the Model Arson
Statute proposed by the Netiongl Board of Fire Underwriters affect
the laws of many gstates in the 1920's., This statute attacked the
problem of differentisting the risk iIn a new way. The essence of
the scheme 1s classification by nature of the property burned.,
Burning a dwelling is penalirzed by imprisomment for from two to
twenty years (Section j7a)}, burning other realty by one to ten years
(Section LLBa)}; burning personalty by one to three years (Sectlon
Wi9a), In addition it is for the first time made an offense for a
man to burn his own dwelling., One mey surmise that recognition of
the insurance motive inherent In such burnings In pert led the
Flre Underwriters to propose this radlcal departure from the common
law concept of arson as an offense against another's possession,
Another purpose may have been to ellimlnate qulbbles over the tech-
nicalities of property law as a possible basis for defense in arson
prosecutions. This extenslion to burning one's own property was
limited to real property. It remained non-criminal under Sectlion
L19a for one to burn his own personal property. The framers of the
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1929 revision apparently saw thias diserepancy as creating a possible
loophole, They therefore added, in Section 50a, yet another new
offense, proscribing burnings of personalty ("whether the property

of himself or another") to injure or defrsud an insurer, and assigned
to 1t = higher penalty than for unaggravated burnlings of personalty.
The 1929 revision was rounded off by adoptlion of an attempt provision
(Section L51a) designed to eliminate, in the special situation of
arson, some of the difficultiss that have traditionally surrounded
the differentliation, In the law of attempts, between acts merely in
preparation and aets 1n furtherance,

Mention should also be made at this point of Sections 600 and
600.5, originally enacted in 1872 to round out the proseription of
burnings by including property other than "buildings", but left un-
amended when the 1929 revision extended the concept of arson to
burnings of all kinds of propserty. The consequent anomalies are

dealt with at a later point iIn this study.
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STATUTORY PATTERNS FOR ARSON

Arson may be viewed 1n the general context of the substantive
criminal law as a form of damage to property. The law of every
American jurisdiction singles out property damage through the use of
fire as a ecircumstancs of aggravation,-greatly Increasing the penaltles
otherwise allocated to the basic offense (usuelly termed "malicious
mischief"),7 It 1s apparent that the use of fire 1s regarded as being
a circumstance of aggravation because of the increased risk of harm to
life or to property which 1t Is thought to involve. Although there are
several distinct patterns of arson legislatlon In the United States,
all of them attempt to deal, in one way or another, wlth degress of
risk, scaling penalties in accordance with the gravity of the risk
which particular uses of fire as a means of damage or destruction are
conaidered to carry.

By far the most prevalent statutory pattern 1s that exemplified
by the California leglslatlon, sharling as 1t does a common source in

the Model Arson Statute sponsored by the Natlonal Board of Fire Under-

‘ writers.8 Here, typically, there are three degrees of arson, classi-

filed according to the nature of the property subjected to fire, This
1s obviocusly a rather obligue way of classifying degrees of risk, and
we will consider In some detall later In thls study the anomalous
results that may follow,

Another approach to the problem 1s exemplified by the New York
legislation, which attempts to dlscriminate on the basis of circum-
stances creating a danger to 1ife.9 Under the New York scheme, the
burning of a dwelling at nlght when s human being Is actually present
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10 S0 alsec is the burning of

c:;therein is treated as first degree arson.
any other structure or vehicle at night if the actor knows that a human
being ocecuples it.ll The punishment for first degree arson is up to
forty years imprisonment.12 The factors of burning in the night time,
use of the property for habitation, and acfual presence of a human
belng are used in varylng combinatlons to differentiate second degree
(twenty-five year maximum) from third degree (fifteen year maximum].13

The New York first degree statute exhlblis an interesting com-
blnation of culpabllity requirements with striet lisbilliity. TIf the
structure is a "dwelling", it makes no difference whether the actor
knows that it actually contalns a human being at the time of the fire.
He is subject to the same punishment whether he knows, suspects, should
guspect or even should not suspeect, that the "dwelling" is actually in-
habited. On the other hand, if the building 1s not a "dwelling", he
must know that a human belng is present in order for first degree
penalties to be Inflicted. It 1s guesticnable whether a statutory
scheme of this kind adeguately differentlates offenses according to the
danger to soclety Iinherent in a particular actor's conduct,

St11l another approach to the problem attempts to diserimlnate
direetly in terms of danger to 1life., The offense 1s divided into two
degrees, accordling to whether or not danger to 1life is created. The
Federal statute is one example. It punlshes burnings wlthin the
maritime or territorial Jurisdiction of the Unlted States by imprison-
ment for up to five years.lh But 1f the buillding burned is a dwelling,
or 1f "the 1ife of any person is placed in Jeopardy", the penalty
increases to a maximum of twenty years.ls This approach combines the
baslc common law differentiation with one expllcitly based on danger
to 1life, Agailn, the polnt mst be noted that the standard is a

- 23 -




C:_ completely external one: no effort 1s made to discriminate according
to the actor's state of mind. BSo long as life is actually endangered,
it makes no difference whether the actor intends that consequence,
whether he knows that 1t will follow, whether he consciously lgnores
a risk that it may follow, whether he is negligent with respect to
that risk, or even whether the circumstances are such that no risk to
human 1ife is foreseeable,

| The recent (1942) Loulslana Crimlnal Code revision alsoc attempts
tc deal directly with risk to 1life, but 1t does s0 1n a somewhat more
sophistlicated way than the Federal enacfment. By 1ts terms, "simple
arson" 1is defined as the intentional damaging by fire or explosives
of any property of another. It 1s punished by imprlsomment for up to
one year.lé The additlonal factor of actual property damage is glven

weight by the provision that where damage of $500 or more is caused,

(N

imprisonment for up to ten years may be im.posed.l7 But penaltles of
from two to twenty years' imprisonment may be imposed for "aggravated
arson”, which is the burning of "any structure, water craft or movable,
wherein it 1s foresesable that human 1ife might be endangered."18
This formulation elimlinates the obJectionable strict 1iability feature
of the Federal enactment. The offense 1s not aggravated unless the
actor 1s at least negligent wlth respect to the possibllity that his
conduct may endanger life, However, the discrimination seems insuf-
ficlent. There 1is surely a considerable dlifference between the actor
who knows that 11fe will be endangered = who may even desire it to be —
and the actor who 1s merely negligent with respect to that possibllity.

Viewed from the perspectlive we have so far employed, the approach

()

adopted in the very recent (1955) Wisconsin revision does not appear
satisfactory, although 1t has certailn Interesting features. The baslec
-2 -



offense is denominated "criminal damage to property." The basic
penalty is $200 or 6 months' imprisonment.l9 This may be increased
to $1,000 or three years! imprisonment if the property demage 1z a
vehlele or a highway and the damage 1s likely to cause Injury to the
person or further property damage, or if the property belongs to =
public utility or common carrier asnd the damage is likely to impair
service.eo Finally, regardless of the means used, the penalty may

be $1,000 or five years! imprisomment if the value reduction oc-
casioned by the actor's conduct excesds $l,000.21 There follow three
agpgravated offenses, épecifically termed "arson". Arson of a bullding
is punishable by up to fifteen years! impz*fi.s:onment.‘22 Argon of prop-
erty other than a building 1s punishable by a fine of $1,000 or three
years' imprisonment.23 If the actor's Iintent is to defraud an in-
surer and the property damaged by flre 1s not a bullding, the penalty
1s a fine of $1,000 or five years' 1m.prisonment.2lL Thus, the provis-
lons dealing narrowly with arson do not take aceount in any expliclt
way of either risk to life or destruction of property values.

Various combinations of the approaches described above character-

ize the arson legiglation of the remalning American Jurisdictions, with
the exception of those which have not adopted any systematic approach
to the problem.25 The legisletion of forelgn Jurlsdictions examined
does not appear to involve any substantiael departure from the various
American approaches, with the exception of the Swiss Penal Code, which

26 IT the actor's

employs a notably direct and coneise formulatlon,
use of fire knowingly endangers human 1life, Imprisomment of from three
years to 1life may be imposed. If that factor 1z not present and only

minor property damage results, the offense 1s merely a misdemeanocr.:
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(i But the penalty may be increased if the actor's conduct causes sub-

)

stantial damage or creates a common danger.

For reasons 1n part discussed above and in part to be developed
In the analysis of California law which follows, 1t does not appear
that any other jurisdiction has so successfully met the problems
inherent in a rational formulation on the subject of arson for its

laws to serve ags a model for a revision of our arson atatutes.
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DEFICIENCIES IN PRESENT CALTFORNIA LEGISLATION

The most obvlous troubls with the present statutory law of arson

in California is its irrational secaling of penalties. This results
in part from the overlap between Title 13, Chapter 1, as enacted in
1929, and other provisions of the Penal Code left unamended at that
time, and in part from deflcliencles Inherent in Title 13, Chapter 1
itself. Other troubles arise from failure to articulate with pre-
clsion the applicable culpablllty requlrements and from other
unresclved definltional problems., Each of these categories will be

separately examined,

. A, Overlaspping Provlisions
| Several examples may serve to point up the nature of this
difficulty.
(1) A sets fire to a plle of lumber. If he 1s conviected
under Section lj9a, he is sentenced to from one to three years! im-
prisonment. If he is convicted under Section 600, he is senteﬁced
to from one to ten years' imprisonment.
(2) B sets fire to a fileld of hay, 1=z indicted under
Section N}j9a, and i1s acquitted because the hay was worth less than
the $25 de minimis figure prescribed by that section. Had he been
convicted, he would have been sentenced to from one to thres years!

imprisonment, If instead he is indlcted under Section 600,5 he may

on the same facts be convicted, because that Section has no de minimls

limitation., And he is sentenced to imprisomment from one to ten years,

(3) € sets fire to his stock of merchandlise to collect
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insurance on it. He is convieted under Section [50a and gets one to
five years., If he 1s convicted under Section 548, as he may be on the
same facts, he gets one to ten years,

The trouble here appears to be that wheﬁ the legislature enacted
the present arscn provisions in 1929, it falled to consider certain
redundancies thersby created., There are twe principsl difficulties:
(1) the arson provisions of the 1872 Penal Code did not include prop-
erty other than "bulldings", but the 1929 revision (Section L4%a)
comprehensively included "personal property", thereby overlapping with
Seetion 600 and Section 600.5 of the 1872 Code; (2) the arson pro-
visions of the 1872 Penal Code did not single out burnings to collect
insurance, but the 1929 revision (Section L50a) did so, thereby over-
lapping with Section 548 of the 1872 Code. To make matters worse, in
both cases there 13 a dlsparity in penalty between the 1929 provisions
and the overlapped provisions of the 1872 Code.

The argument for repesl by implicatlon 1s not very persuasive in
elther case, Sections 600 and 600,5 have been amended by the legis-
lature since the 1929 revision, thereby indicating conclusively that
the leglslature regards them as still being in foree. Section Sh8
covers all dlsposltions of property wlth intent to defraud an lnsurer,
not merely burning. No cases have been found dealing with the
possibility of repeal by iImplication of these statutes. However, .
regardless of the conclusion one mlight reach on the possibility of
repeal by Implication, 1t seems eclear that the anomallies pointed out
should be desglt with.

The way in which the present situation came about 1s both

interesting and Instructive as a case study in the pltfalls of
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plecemeal revision. Section 5 of the 1856 revision ineluded certain
categories of property other than "buildings" which were thought at
the time to be partlcularly susceptible to melicious fire-setting:
"e + « Or any ship, vessel, boat or other water craft, or any bridge
. « o«" The 1872 Code, however, limited arson as such to the burning
of a "bullding," which was defined as a structure ", . , capable of
affording shelter for human belngs." At the same time, Section 600
took up the slack by penallzing the malicious burning of property of
various sorts ", . . not the subject of arson.” Thereby, a ccherent
scheme of protectlon was set up with complementary coverage and con-
sigstent penalties {both arson in the second degree and malicious
burning drew penalties of from one to ten years' Imprisonment), This
scheme was thrown out of balance by the enactment in 1929 of Section
L4%a, which covered much of the same ground as Secticn 600 but pro-
vided a lower penalty.

A simllar development occurred with respect to the burning of
property for the purpose of collecting Insurance. Section 7 of the
1856 arson statute had imposed s penalty of this offense. However,
the 1872 Code provisions on arson omitted this provision. Thse
omission was purposeful, as the annotations to the 1872 Code made
clear.27 Section S48 comprehensively covered burnings as well as %
all other forms of property destructlon for the purpose of defrauding |
an insurer. Hence, n¢ spscial provision in the arson section was
necessary. However, the presence of thls provision appears to have
besn ignored when the leglslature enacted into law the Fire Under-
writers'! Model Arson Statute in 1929. The Mcdel Statute was of

course not framed with reference to the pre-exlisting law of any

- 20 -



C

("

particular jurisdietion, It was only natural that it should include
a provision iIn which the Fire Underwriters were vitally interested,
particularly since many states had no such provision., But the whole-
gale adoptlon of the Model Arson Statute in California resulted in
duplication and inconsistent penallizing of conduet intended to defraud
insurers. |

It seems clear that whatever recommendations for revision of the
argon statutes are made should include measures to eliminate the

problems described above,

B, Internal Inconsistency in Penalty Provisions

Once agaln, a few examples may help to make clear the nature
of the difficulty.

(1) A burns an unocccupied house and gets a sentence of two
to twenty years under Section 44T7a,

(2) B burns a school, endangering the lives of hundreds of
children, and gets a sentence of one to ten years under Section Ll8a.

(3) C burns a ferry boat, endangering the lives of hundreds
of passengers, and gets a sentence of one to three years under
Section 4%a,

(4,) D burns 2 painting worth $100 to collect insurance and
gets a sentence of one to five years under Sectilon [[50a,

(5) D burns & boat worth $20,000 to collect insurance and
gets a sentence of one to Tive years under Section |50a.

{6) D burns the same boat as in eﬁample (EY, but his motive
1s to injure the boat's owner, whom he dislikes, His sentence is one
to three years under Section ll%a.

At the risk of over-simplification, it may be stated that the
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prime trouble with the present arson provisions 1s that the scaling of
sentences bears no relatlion to any factor of criminologlcal signifi-
cance. They 1lncorporate the notion that burning real property ls
always a more serious offense than burning personal property. This
in turn probably rests on the thought that greater danger to 1ife
and to property is created when real property is set on fire than
when personal property 1s burned., That may be true 1In the general run
of cases, but 1t is by no means Invariably true, as comparison of
examples (1) and (3} will show, Nor 1s it invarlably true that set-
ting fire to a "dwelling" necessarily creates a greater risk than
setting fire to some other kind of bullding, as can readily be seen
by comparing example (1) with example (2). Similarly, the magnitude
of the risk and the dangerousness of the offender i1s not necessarily
the same 1In all burnings where Insurance is the motive, as is shown
by comparing examples (ly) and (5}. Nor 1z it entirely clear that a
mors protracted perlod of detention 1s warranted in every case of
burning to collect Insurance than 1ln every case of burning personal
property for some other reascn, as can be seen by comparlng example
(5) with examples {3) and (6).

If the Penal Code 1s to make some differentiation among varilous

forms of property damage through the use of fire, 1t is submitted

b
]
i
i
i
i
1
!

that distinctions based on the difference between real and personal

property are not the approprlste ones. They provlide at best an
oblique approach to defining the varlous rlsks involved and at worst

no approach at all to dolng so. They should be.discarded.

€, Other Deflinitional Problems

The present statutory scheme places great Importance on
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the distinction between a "dwellling house" and other kinds of build-
ings. The clarity of the distinctlon 1s not commensurate with the
gravity of 1ts consequences, The problem is compliecated by uncer~
talnty about whether the term as used in Section 72 of the 1929
statute incorporates the 1872 definition: "any struecture capable
of affording shelter." One commentator has suggested that 1t does,28
but the cases which he cites In support of the proposition econtalin no
more than dlcta bearing on 1t.29 In addition, such a construction
aoes violence to the plain language of the statutes, since many if
not all of the buildings enumerated in Section 4LBa are "capable of
affording shelter,"
The preoblem has arisen only sporadically in the law of other

jurisdictions3o and not at all in the post-1929 Californis cases.
The range of possible problems is suggested by the followlng querles
about the nature of the structurse:

(1) Must 1t be a full-time dwelling or 1s a week-end beach-
house included?

(2) Mﬁst it be used ss & dwelllng at the time of the fire,
or would a vacant house up Tor sale be included?

(3) Must it be realty, or is a trailer'included?

(4) Must 1t be a privately-owned structure, or is & county
hospltal included?

(5) Must 1t be a voluntary place of sbode, or is a Jail
or lnsane asylum 1ncluded?

(6) Must 1t be ﬁn individual unit or is a hotel or motel
included?

(7) Must it have walls and a roof or 1s a culvert occupied



B
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_ by indigents included?

No doubt a definition could be framed wﬁich would satisfactorily
meet these problems. The more fundamental question 1s whether one
needs to be: whether the distlnection 1s a tenable one. Once again,
what we should primarily be Interested In is the nature of the risk
to be guarded against (and, as developed below, the actor's perception
of the risk), It does not meet that problem head«on to 1égislate in
terms of external indlecila which are thought to have some correspondence
to the risks invelved. The effort should be, rather, to define the
risks and see 1f 1t 1s not possible to frame criteria which are directly
responsive to them,

Certain other problems may be briefly mentioned. (1} The use of
the o0ld catch-all "maliciously"™ 1s open to eritiecism, for reasons
amplified in connection with the dlscussion of culpabllity require-
ments which follows. (2) The existence of overlapping provisions
which cover ldentlical conduct may glve rlse to problems of double
Jeopardy, both with respect to multiple sentences and to successive
prosecutions, In default of a dlrect attack on California's double
Jjeopardy muddle,31 the attempt should be made to minlmize fhe problem
in specific areass of the criminal law as they are revlised by seeing
to it that, insofar as possible, conduct is punishable under not more
than one basic substahtive provision. (3) As a matter of draftsman-
ship, the present sections may be criticlzed on the ground that they
are too long and detalled., It is hard to see, for example, what the
draftsman accomplished (other than added length) by the long strings

of examples given in Seetions 1118a and h}9a.
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(:‘ D, Culpability Requlrements

Sections 1;7a - L4192 apply to persons who "wilfully and
malliciously" set fire to various kinds of property. The Penal Code
defines these terms as follows:

§ 7.1 - Calif. Penal Code.

The word "willfully,"” when applied to the intent

with which an act is dons or omitted, implies slmply

a purpcse or willingness to commlt the act, or make

the omission referred to, It does not require any

Intent to viclate law, or to injure another, or to

acqulre any advantage;

§ 7.4 - Calif, Penal Code,

The words "malice™ and "maliciously" Import a wish

to vex, annoy, or injure another person, or an

Intent to deo & wrongful act, established elther

by proef or presumption of law;

"Wilfully" 1s a fairly straightforward term {although its sub-

n

C: stance may be better conveyed by words like "purposely™, "intention-
ally", or "knowingly™). The same cannot be said of "maliciously™.
It 1s often said that "malice" 185 a term of art with its own tech-
nical signification; but one would have to add that "mallice™ lacks
what should be the prime requisite of a term of art: agreement on
what 1t means. The term ls elther embarrassing or useless,
Sometimes the term "malice™ has to be construed, because it
obvlously adds somethling to the definition of the crime involved not
supplled by the other words used., That is notably the case 1n the i
law of homicide, where some meaning has to be glven to "malice" in
order to differentlate between murder and manslaughter. The same does
not appear to be true in the law of arson. BResearch has unearthed

only one California decision32 presently to be discussed, in which

(: anything seemed to turn on the use of the word "maliclously" in the
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statutes, The essence of the offense appears to be what the statute
refers to as "wilfully" burning: 1.e., setting fire to one of the
defined kinds of property wilth knowledge that that is what is belng
done, No more is Involved than consclousness of the nature of the
act, All that the word "maliclously"™ normaslly appearsa to add 13 an
extra eplthet,

The one exceptlon appears to be In the situation where a man
burns his own dwelling house; The 1929 enactment changed the pre-
exlsting rule that arson 1s an offense agalnat the ownership or
possession of another., Consequently it became possible to proceed
agalnst a defendant who set fire to his own property for soms reason
other than to collect insurance on it (which had been punishable §
since 1856). The question then arose what limits should be applied
to this new crime, Obviously the legislature's intention was not to
maks it criminal for a man to set filre to his own property 1f by
doing sc he ﬁid not create any risk to life or to the property of
others, One who burns down his own plg pen to ellminate an eyesors
does not thereby become a candldate for correctlive treatment, at
least so long as hls conduect offers no threat to others. An attack
on the constitutlionallty of Sectlion Lh7a, on the ground that it un-
reasonably interferes with a man's right to dispose of hls own prop-
erty as he sees fit, was repelled by relying on the qualification
that he had to act "wilfully and maliciously", which the court con-
strued to mean, with the Intention to harm others.33

This limited problem which 1s in part solved by the usze of
"maliciously" may be more directly attacked by considering what

Justifications should be allowed for setting flres to property.
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Obviously, the allowable Justifications will differ, depending on
whether the person who sets the fire has or has not a property interest
in the subject matter. The problem can and should be dealt with
directly in terms of justificﬁtion. "It is unnecessary to retain the
concept of "malice" merely to differentiate burnings of one's own
property from burnings of the property of others.

The central problem in framling asppropriate culpability require-
ments 1s to determlne what elements of the offense are to be subject
to the requirements. An example is the "dwelling house™ element in
the offense under Section hli7a. The statute tells us that anyone who
"wilfully and maliclously"™ sets fire to a dwelling house is gullty of
arson and may be punished by imprisonment for from two to twenty years.
If he sets fire to some structure other than a dwelling house he only %
gets one to ten, As previously discussed, the question of what con- |
stitutes a dwelling house 1s e¢rucial, But what 1s equally ecrucilsl 1s
the questlion whilch should be asked about the offender's state of mind
with respect to this element of the offense. Must he-know that thse
structure is a dwelling housse? Or 1s 1t enough that it "be" a dwell-
ing house? Suppose he burns down a structure which he thinks is a
barn but which unknown to him is also the farm-hands' bunk house.

May he be convicted under Section Lli7a of setting fire to a dwelling

house if the trier of fact finds that the barn "1s" a dwelling? Or
is an inquiry into what he thought or falled to think or should have
thought relevant?

On prineiple, the answer should be clear. We ought not to con-
viect a man of criminal conduct on the basis of stricf liability. Yet
that is just what we are doling 1f we say that his knowledge 1s
irrelevant. We are convicting him of violating Section Llj7a instead
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of Section li8a and imposing precisely twice as severe a penalty as
would otherwise be Imposed on the basis of strict 1iability with
respect to the only element differentiating the two offenses.

It seems unnecessary to elaborate on the great undeslrablility
of strict 1liasbllity 1n the ¢riminal law. No scholar who has con-
gldered the subject has had a good word to say for it.Bh It is
implicitly banned by Section 20 of the Callifornia Penal Code.35 And,
in keeping wlth the decided trend in modern crimlnal law, the Calif-
ornis Supreme Court has been increasingly alert in recent years to
repel attacks on the principle that eriminal 11lability should rest on
blameworthiness.36

What 1s not so often realized, however, 1s that striet 1llability
has a way of croppling up where no one thinks 1t resally exists. Arson
i3 not commonly thought of as being an offense of strict 1llabllity,
Yet 1t becomes precisely that i1f the construction of "dwelling house™,
83 In the example glven sabove, is not related to what the offender
knew or should have known.

What constructlon is sdopted in California? We do not know.
We have no cases, Cases in other jurisdictions‘do not squarely focus
on the point, either. But they do tend to go off on discussions of
whether a particular structure -— a trailer, an unoccupled beach
cottage = "is"™ or "is not" a dwelling house.3? This suggests that
the undeslrable striet 1liability construction i1s the likely one,
although the 1ssue is not squarely faced, Nor does the language of
the statute help very much, In the absence of a ¢learly defined canon
of construction that every materlal element of a criminal offense must

require culpability on the part of the actor.38 In the absence of
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(: suech & general requirement, great care rmust be exercised In the draft-
Ing of penal legislation to ensure that an offense of strict 1liability
is not inadvertently created, These conslderations are reflected in

the proposed enactment which follows,
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PROPOSED ARSON STATUTE

[Material which 1s thought to raiss questions of policy for the
Commlsaion is presented in brackets,]

Section 1, Any person who wilfully and unjustiflably burns property
[of the value of twenty-five dollarg or more] 1s guilty of arson and
is punishable [by imprisonment in the state penitentiary for not less
than one nor more than ten years],

Sectlion 2. Any person who, In committing arson, consclously dlsregards

a substantial risk that his conduct may Jeopardize human life [or
result in property damage In excess of $5,000] is guilty of aggravated
arson and is punishable [by imprisonment 1n the state penitentiary for
not less than two nor more than twenty years).

Section 3., (a) Evidence that s human being was injured or killed as

g result of the commission of arson by any person shall constitute
prima facie evidence that such person consclously disregarded a sub-
stantial risk that his conduct might Jeopardize human life, ([Evidence
that as a result of the commlssion of arson by any person property
damage in excess of $5,000 occurred shall shall constitute prima facle
evidence that such person consclously disregarded a substantlal rlsk
that his conduct might result in property damage in excess of $5,000,]
[{b) The introduction of such prima facle evidence shall put
upon the defendant the burden of producing evidence that hls conduct
did not constitute aggravated arson but shall not shift the burden of

persuasion,]

(:; Section li, (a) If any person burns his own property his conduct is
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Justifiable if he did not conselously dlsregard a substantial risk
[was not negligent in falling to foresee] that Injury to human life
or damage to the property of others might result from his conduet and
if his intention was not to defrasud an Insurer.

(b) If any person burns the property of another his con-
duct 18 justifiable (1) if he acted at the directlion or with the
express consent of one whom he reasonably bhelleved was entitled to
give such directlon or consent and if the justification provided by
subsection (a) hereof exists; or (2) if he [reasonably] believed his
conduct to be neceésary to avoid harm to himself or another and if
the harm sought to be avoided by hils conduct is grester than that

sought to be prevented by denouncing arson es a criminal offense.

)
xs
1.

3%

?

Statutes to be repealed or amended:

Repealed: Sections L47a - S0a; 600; 600.5

Amended: Section [jSla should be amended to read as follows:

"Any person who wilfully and unjustifiably attempts to burn any
property [of the value of twenty-five dollars or more] or to aid,
counsel or procure the burning of suech property, or who commits any
act preliminary thereto or in furtherance thereof, shall be sentenced
to the penitentiary for not less than one nor more than ten years or
fined not to exceed one thousand dollars,

"The placing or disfributing of any flemmable, explosive or
combustible material or substance in or about any such property for
the purpose of wllfully and unjustifiably burning such property shall

constitute an attempt to burn such property.”
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Section 189 should be amended to read, in applicable part, as
follows:

", . « in the perpetration of or attempt to perpetrate aggravated
arson ., . . ",

Section 64l should be amended so as to substitute the term
"aggravated arson" for "arson" or "arson as defined in Section }L7a
of this code", wherever the present usage appears,

Section 1203 should be amended 30 as to substitute the term

"aggravated arson" for "arson", wherever the latter appears.

Statutes unamended but affected by the proposed revision:
Sections 548; 11150 - 11152,
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COMMENTS ON PROPOSED STATUTE

1., The Property Protected. The draft departs from the current

statute 1n abandoning any attempt to particulasrlze about the nature

of the property protected. The point that "property" includes svery-
thing of value subject to ownership, both real and personal, is
sdequately made in the definitional sectlon of the Penal Code, See
Section 7.10 - 7,12, Enumeration of specific kinds of property at
best merely relterates what hes already been said more concisely by
general deflnition and at worst creates unnecessary quibbles about
whether an omltted kind of property 1s meant te be the subject of
argson. The underlying assumptlen is that no reason of policy suggests
singling out any kind of property for exemption from the protection
afforded by the arson statute., If that assumption is correct, 1t seems
simply a matter of good draftsmanshlp to formulate the subject of the
statute in the broadest and most concise terms possible,

The draft does not iInitially distinguish between one's own
property and that of another. Thls problem ls more approﬁriately
handled by differentiasting clrecumstances of Jjustification according
to the distinction in ownership. See Section |} and accompanying
comments,

The de minimls provision in brackets is based on present law.

It refers, of course, to the value of the property affected, not to
the extent of the damage done. It is arguable that trivial burnings
may be more appropriately treated under the maliclous mischief statute,

On the other hand, the use of fire is always potentlally dangerous
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and may single out persons who should be corrected. On the whole, it
may be preferable to omit this de minimis provision,

2, The Act, The draft retains the verb presently ussd in the
statute, eliminating the redundant "or sets fire to", The term
"burns™ has a well-recognized meaning both under the statute and at
common lew. "Sets fire to" is a recent importation into the California
statute, which apparently adds nothing to the definition of the act.
The language of the present statute ". . . or causes to be burned or
who aids, counsels or procures the burning . . . " is omitted on the
ground that 1t 1s a needless repetitlion of principles of accessorial

ligblility laid down elsewhere in the Penal Code. See Sections 30-31,

3. Culpabllity Requirements. The term "wilfully"™ has been used

instead of the more nearly precise "knowingly" because it commonly
gppears in the Penal Code and should not create any problems of con-
struction in view of Section 7.1. It relates, as the Code's definition
makes clear, only to the actor's awareness of the nature of hils act,
not to his motive. In this respect, no change 1s made in present law.
"Unjustifiably"™ is substituted for "maliciously". As has been pointed
out earlier, the concept of malice 1s useful only for differentiasting
between the motive for burning one's own property and the motive for
burning the property of others., It seems desirable to make that
differentiation directly rather than obliquely, as under present law,
The differing circumstances of justification are spelled out in
Section U,

L. Penalty, It seems desirable to scale the penalties for arson
in proportion to the risk involved and the actor's awareness of the

risk, for reasons previously discussed., It follows that no distinctions
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should be based on the nature of the property. The present draft
accepts the penalty made pozslible under present law for all burnings
other than that of a dweliﬁng. It may be that this is too heavy =a
penalty -for burnings which do not involve the circumstances of ag-
gravatlon described in Section 2. On the other hand, the posslbility
of probation will be left open for unaggravated arson. See infra,
Comment 10(l.), The question of what penalty to prescribe is one of
the most vexing in a piecemeal revision of penal lew. That 1s par-
ticularly true In Cglifornis, where the legislature has adopted the
indeterminate sentence but has not attempted to rationalize or simplify
the great diversity of terms of Imprisonment prescribed for various
offenses, Whatever cholce is made, absent a genergl clagsification
scheme, will be arbltrary,

5. Arson. The term "arson" i1s retalned although the conduct
covered is broader than the common law concept, on the theory that
there may be some deterrent efficacy in calling the offense by a name
that has traditionally been aasoclated with a grave felony.

6. Aggravated Arson, Section 2 attempts the task of scaling

penalties directly in terms of the sctor's perception of risk., It
seems clear that fire-settling which involves conscliousness that human
1life may be imperilled indicates that the actor may need a more pro-
tracted period of corrective treatment than would otherwise be the
case. The question then becomes: what must the actor's perception
be? In terms of the Model Penal Code's anslysis of culpability re-
guirements, must he desire human life to be Jeopardized? Must he lknow
that human 1life will be Jeopardlzed? Must he consciously disregard

g subgtantial risk that human 1i1fe will be jJecpardlzed? Or mmust he
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merely dlsregard a substantisl risk of which he should be aware? Put
more shortly, should the material element of risk to human 1ife be
satlsfled by proof of the actor's purpose, knowledge, recklessness or
negligence? HNegligence can quickly be discarded. We are not dealing
here with carelessness, however blameworthy 1t may be. We are dealing
with some form of subjective awareness. The next question 1s, what
form? Purpose or intentlon seems too restrictive. The law of arson
should not have to focus execlusively on people who desire to bring
about death through the use of fire. The law of homicide and the
ancillary law of attempts and aggravated sssaults more approprlately
deal with people who use fire as a means to achleve the end of death
or serlous bodily harm. What we are broadly concerned with here is
the sctor whose pursult of other ends 1s not inhlbited by his sub-
Jectlve awareness that human life may be endangered by his conduct,
He 1s a man whe is so intent, for whatever unjustifiable reason, on
burning property that he 1s willing to risk human 1life. The risk to
1l1fe is not at the center of hls conseclousness but at its periphery.
This is the actor whom the draftsmen of the Modsel Penal Code would
call "reckless™ with respect to the risk to human 1life, If the
analytiec spadework embodied in Section 2.02 of the Model Penal Code
were specifically set forth in the Californla Penal Code, the use of
the word "reckless™ would convey all that has to be conveyed., Since
it 1s not, this deflclency in the general part of our Code has to be
remedles by spelling out the nature of the sublective awareness in-
volved., That is the import of the words ". . . consciously disregards
a substantial risk.. . ,".

Under this forrulation, one who has a higher degree of
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culpability wlth respect to the risk would also be guilty of aggravated
arson, One who desires to jeopardize human 1ife or who knows that he
is doing sc 1s, at the least, consclously disregarding a risk., This
inclusion of the higher degrees of culpabllity would be explicitly
brought about by Section 2.02(5) of the Model Penal Code, Perhaps

the point should be spelled out in the present draft, but it 1s thought
to be necessarily impliled,

A question of some difficulty 1s whether the consclous disregard
of g risk of wldespread property damage should alsc constitute a cir-
cumstance of aggravation, If no disregard of a risk to 1life is
involved, should the actor who consciously creates a risk to $100,000
worth of property be distingulshed from cne who creates a risk to
$100 worth of property? It can be argued that the risk of widespread
property damage almest always involves a risk to 1ife and that there-
fore the additional provision is likely to be redundant. It 1s sglso
difficult todraw any kind of meaningful line with respect to the magni-
tude of the apprehended risk in terrs of dollar values, In view of
the Californis Indeterminate sentence system and the large measure of
discretion which it leaves to the Adult Authority, it may be prefer-
able to omlt differentiations in sentence, such as this one, whose
relevance is not entlirely clear. The question does not seem to be
free from doubt, and the formulation with respect to property damage
is submitted for the Commlssion's consideration without a recormenda-
tion.

Under the language of the draft, arson, uvwnder Section 1, 1s a

necessarily included offense wlthin the greater offense of aggravated

(: arson. In other words, one cannot be convicted of aggravated arson
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unless the proof establishes that he wilfully and unjustifiably set
fire to property. By thus limiting the statutory scheme to two
offenses, cne of which is necessarlly ineluded within the other, the
problems of double jJjeopardy which lnhere in the present formalation
are reduced to a minimum,

The penalty suggested ls ths same as that now prescribed under
Section L1}7a. It has been used here on the assumption that the framers
of the 1929 statute were deflning a penalty for conduct creating =
risk to human llfe, which 1s the objective sought to be attained in =a
more direct fashion by the proposed offense of aggravated arson. The
remarks made in L., suprs, with respect to the difficulty of fixing
a penalty apply with equal force here,

7. Proof of Aggravation. It may be objected that focusing

attention so heavily on the actor's state of mind ereates difficulties
of proof for the prosecutlion., It may also be objected that some sig-
nificance should attach tco the harm actually caused, as opposed to

risks perceived by the actor. Both of these polnts deserve recognition,
although they do not, properly vliewed, make a case for the abandonment
of culpability requlrements as the central consideration In framing
penal legislation, If life is actually Jecpardized, or 1f property
values are actually reduced, that bears Importantly on a judgment as

to whether the actor perceived a risk that those consequences might

follow from his conduct. As a matter of loglcal inference, 1t seems

- safe to say that the occurrence of actual harm tends to strengthen the

probability that the actor foresaw the harm, and conversely, that the
absence of such harm tends to weaken the probability that he did so.
And as an obsgervation on the beshavior of trliers of fact, it seems

equally safe to say that they will so find. It 1s, of eourse, not
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concluslve; 1t is merely probative. That is the significance, and the
sole ratlonal significance, of the o0ld saw that a man ls presumed to
Intend the natural and probable consequences of his acts. It is not

a rule of law but merely a statement of loglecal probabllity,

Consequently, 1t seems appropriaste to accord evidentiary sig-
nificance to the occurrence of actual harm, ag rationally probative
of the asector's perceptlon of the risk of harm., To state it explicitly
in this enactment is not to state a view which would not be applled
anyhow, even In the absence of explicit statement., But 1its inclusion
may allay the fears of those who think that effectlve law enforcement
cannot be reconciled with scrupulous attentlon to culpability requlre-
ments. As set out In the draft, the introduction of evidence of
actual harm serves as a sufficlient but not a necessary conditlon of
establishing a prima facle case. The second sentence of Section 3(a)
should be 1included only if it 1s decided to make disregard of the risk
of widespread property damsge a circumstance of aggravation.

Section 3(b) specifies the procedural consequence of the intro-
duction of the evidence referred to in 3(a}. Briefly stated, it
shifts the production burden but not the persuasion burden., That 1s,
of course, the normal rule. It may be unnecessary to formulate the
principle, but 1t is included out of an abundance of cautlon, since
it is not stated in general terms anywhere In the Penal Code and sinée
its one specific statement (in connection with the law of homicide)
1s mlsleading. Ses section 1105. Compare the remarks of Traynor, J.
concurring, in People v. Albertson, 145 P.2d 7, 22, 25-26 (194}).

8, Justification, Section li{a) specifiles the circumstances of

justification where the.property is that of the actor, Two
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clrcumstances appear to be relevant. Both must be present to compel
an gequittal on the ground of justificstion. The first relates to the
risk that setting flre to one's own property may endanger humen 1ife

or the property of others. The questlon here is one of selecting the
appropriate culpabllity requlrement. Should the actor be held only

if he sees the risk and ignores 1t? or 1s it enough that he failled

to see s risk which he should have seen? In support of "recklessness",
it can be argued that one who creates risks inadvertently when he burns
his own property ought not to be held as an arsonist. In support of
"negligence™, it can be argued that any higher standard will serve in
many cases to equate arson with aggravated arson, at least to the
extent that the risk invelved ls that to human 1ife. The point may be
largely academie, particularly in view of the fact that most burnings
of one's own property that come to the attention of the police are
motivated by an intention to defraud insurers, which is the second
circumstance which must be negatived In order to establish the justi-
fleation,

A cautlonary word should be sald here. Although we speak of
negativing the justification, that is not a defense which must be
established by a preponderance of the evlidence, BRather it is an
element of the prosscutlion's case which must be proven beyond a reason-
able doubt, just like the non-existence of Justification or excuse in
the law of homiclde., Once agsin, the problem is one of distinguish-
Ing between production burden mnd persuasion burden. If there is no
evidence tendlng to show a Justification, no instruction need be glven,
The productlion burden 1s on the defendant. But if the prosecution's

case 1ln chief, or the evidence which the defense puts in, tends to
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show a justification, then the prosecutlion must negative its existences
beyond a reasonable doubt, Again, this 1s a problem which pervades
the entire Penal Code. A properly drafted code would explicitly re-
solve the prcblem, But 1t doesz not seem Teaslble to re~write the
entire general part of the California FPenal Code in order to revise
a amall aspect of it. The only satisfactory solution would be whole-
sale rather than piecemsal revision, And the cases are reasonably
¢lear on this point,

Section L {(b)(1} provides for the limited case in which one sets
fire to the property of another at the ownert'!s direction or with his

consent, In such cases the Justificatlion should be assimilated to

that provided for the owner 1if he sets fire to his own property. Whether

or not the person at whose behest the fire is set 1s the "owner," 1t
seems that the actor should be entitled to asct on his reasonsble bellef
as to the situation,

Another Important omission in the general part of the Callfornia
Penal Code suggests the desirabillty of some such provision as Section
Lib){2). Unlike the problem of burden of proof just considered, the
case law on general Justification does not fill in the gap in the
statute. The preoblem is the important one of cholece of evils, What
is to be sald, for example, of the man who sets fire to his neighborts
property In order to combat a potentially devastating forest fire?

Or who sets fire to an unsightly plle of Junk dumped on his land By
a stranger? GClearly, he ocught not to be treated as an arsonist.
But the princlple which validates this Intuitlion is not an emsy one
to formulate, The attempt made in Section L(b) is drawn from the

Model Penal Code. See Sectlon 3,02, Tent. Draft Ne. 8, p. 5 and
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accompanying comments, It appears enough to deflne the only kind

of sltuation 1n which setting fire to ancther's property should be
exculpated under the Penal Code., It should be noted that the "choice
of evila" jJustification requires two elements: .(1) the sctor must -
believe (reasonably, or merely In good falth?) that his conduct was
necessary to avold a greater evil and (2) the trler of faet must
agree that his cholce was proper., Although the polnts are not pre-
clsely coterminous, as a practical matter the inclusion of the second
may make 1t unnacessary to ask, in the first, whether the actor's
belief was reasonable,

9, Repesaled Statutes. The proposed draft clearly replaces

Sections j7a - 4L9a, which should be repsaled, It also renders un-
necessary Section h50a. One who burns his own personalty (or realty)
to defraud an Insurer 1s gullty of arson, because proof that such is

the case negatives the justification provided in Section L(a). Repeal

of }j50a will also tend to reduce the unnecessary proliferation of penal

statutes covering the same general conduct. Section 5,8 will remeain
unaffected and wlll continue %o cover all property damage motivated by
the intention to defraud an insurer. There will be g consequent over-
lap with the arson statute, which could be remedied by amending
Section 518 to exclude arson from its coverage, thereby making 1t
preclisely complementary with the proposed statute., There may be a
question, however, as to whether such a ehange is wlthin the scope of
the Commlissionts study topic. In any event, the penaltles provided
would be identlical regardless of whether prosecution were commenced
under Section 1 of the draft, or under present Section 548,

Sections 600 and 600,.5 should also be repealed, They are
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Cabaltero, 87 P.2d 36}, But the question ls inescapably presented ;

rendered unnecessary by the proposed statute. Thelir overlap wlth
Sections 4i7a - 1192 has already been noted. Other provisions in
Title 1, Maliclous Mischief, do not appear to be directly affected.
Any discussion of the desirability of revising Title 1l weuld be be-
yond the secope of this study.

10. Amended Statutes, (1} The smendments proposed to present

Section jS1a, dealing with attempts, are merely stylistle, to bring it
Into conformity with the proposed basiec arson enactments, The Sectlon
should loglcally follow Section lj of the proposed draft in any
eventual recodification,

{(2) A change seems desirable in the felony-rmrder rule, in view
of the division between arson and aggravated arson proposed In the
draft, The rule has often been crlticized as creating a potential
offense of striet 1llability and permitting the inflietion of capital
punishment on an actor whe lacks culpability for the homicide (although
not for some other felony). This is not the place for a general ap-
pralsal of the rule. It has been ellminated in England by Section 1
of the Homicide Act, 1957, Its application has sometimes produced
absurd results in other jurlsdlctlions. See, e.g., the line of Penn-

sylvanla cases culmlnating in Commonwealth v, Redline, 137 Atl. 24

72, No California case has on 1ts facts gone so far as to lmpose
strict 1iabllity for homicldes ocecurring in the course of a felony,

although dicta to that effect are not lacking., See, s.g., Psople v,

by the proposed statute whether suech liability should be in principle
permitted, TUnaggravated arson excludes the conscious disregard of a

substantlal risk to 1life, If the judgment cannot be made that such
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a consclous disregard exlsted, 1t 1s submitted that imposing liabillity
for murder bscomes Indefensible. One who burns property under clrecum-
stances which do not brand him as reckless with respect to a risk to
human 1life 12 not a murderer, in any meaningful sense of the word.
Consequently, 1t seems that the felony-murder rule should not come
into play unless the prosecution makes out a case of aggravated arson,
as that term is used 1n the statute. To put the matter another way,
the felony-murder rule would then, with respect to arson, merely ag-
gravate the punlishment of an actor who is already punlshable for a
eriminal homicilde; it would not make criminal a homiclde which 1s
otherwlise non-criminal,

{3) BSection 6Ll deals with the clrcumstances under which an ex-
tended term of impriscnment may be lmposed for habltual criminality,
Not all prior felony convictions bring these provisions into play.
Instead, the statute contains an enumeration of "priors™, The govern-
ing criteria are not articulated, but the contents of the 1llst suggest
that the intention was to Inelude only those felonles characterized by
reckless dilsregard of risk to 1i1fe or 1limb: robbery, first degree
burglary, forcible rape, arson under Sectlon ilj7a ("dwelling house"),
etc, Under the differentiation proposed in the pressent draft, it
geems plainly approprlate to limlt the applicability of the habltual
offender statute to "aggravated arson”.

(I} Similar considerations appear to have motivated the legis-
lature 1in prescribing the circumstances under which probatlon may not

be granted to a prior offender., The list of offenses in Sectlion 1103

1s almost 1dentical to that in Section &lj)i. Here, too, "aggravated

arson" appears to be the appropriate limitation,
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11, Statutes Unamended but Affected by the Proposed Revision,

The situation with respect to Section 548 has been discussed above,
Comment 9. The only other directly affected provislons are those of
Seetions 11150 -~ 11152, providing a system of notice to fire depart-
ments when a person convieted of arson 1s released from custody.
Unlike the situation with respect to Sections 6Ll and 1103, 1t appears
that these provislons are mesnt to apply with equal forcs to all fire-

setters. Consequently no amendment seems necessary.
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