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Memorandum Fo. 5(1960)
Subject: Study No. 23 - Res¢ission of Contracts

The study submitted by the consultant has pointed ocut the many problems
created by the existence of two methods of rescinding contracts in
California. To solve these problems, the consultant has recozmended the
abolition of unilateral out of court rescission and the action to énrorce
such unilateral rescission. As a decision upon this basic issue will
determine the direction of the Commiseion's study of the remaining prcblems,
the questione involved in this basic issue are presented first.

1. B5hould unilateral out of court rescission be retained in California?
Possible alternatives include: {1) Rotice of rescission or an offer to
rescind may be regquired es a condition precedent to the maintenance of an
action to rescind. (2) Notice of rescission or an offer to rescind may
be required as a condition precedent to the maintenance of &a sction to
rescingd, but failure to ‘give such notice promptly will not defeat an action
if no substantial prejudice has been occasioned the defendarnt. (3) The
obligation to give notice of resciseion or an offer to rescind may be
required inp actions to enforce rescission and abolished in actions to obtain
rescission. (&) The obligation to give notice may be abolished altogether.

Comment: The problems involved are discussed in ihe Study at pp. 14-21.
Another argument for the abolition of the out of court unilateral
rescission may be found at page 2 {the indented material) of the mimutes

of the Northern Committee meeting held on September 19, 1957 (cupy ettached).
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in argument for retention of the unilateral out of court rescilssion
is contained in the Memorandum dated September 5, 1958, submitted by
the Chairman,

Since these documents were writien, Leeper v. Beltrami, 53 A.C, 196
(1959) » has been decided. There a plaintiff was held to have lost
his cause of action to obtein a Juwdicial reacission because he failed
to give prampt notice of rescission, even though there wes no showing
of laches {the matter was decided on demurrer), nc prejudice apperent
to the frauvdulent defendant, and the statute of limitations had not
run. Thus, it seems established that a notice of rescission is required
even though an equiteble action to obtaln a rescission is brought.

As the action involved is to obtain resciasion, it is difficult to see
what function the notice serves. Apparently, this case establishes --
alternative (1), above, (Notice as & condftion precedent to sult) as the law
in Californias in regard to actions to obtain rescission.

2. If it is decided to retain unilateral out of couwrt rescission,
or 1f it is decided to require any sort of out of court notice, when
should the statute of limitations begin to run - on the date of the
notice of rescisslon or on the date that the acta constituting the
grounds for resclssion were committed {or discovered in the case of
fraud or misteke)?

Camment: This problem is discussed at pp. 22-26 of the Study.

Of course, this problem will not exlst if unilateral out of court
rescission is abolished.

3. If it iz decided to retain unilateral out of court rescission,
should the action to obtain & rescission be abolished? II the action
to obtain a rescission is not agbolished, when shounld the gtatute of

limitations conmence?
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4. FPFor hew long should the statute of limitations be- for an action
to enforce rescisesion (if retained}? - for an action to cbiain resclssicn
(it retained)?

5. If both the legal and equitable ections are retained, should
the grounds be uniform?

Comment: See Study, p.7., See alsoc Civil Code §§ 1689, 3406,

6. Should there be a right to a jury trial -~ in actions to obtain
& rescission? In actions to enforce rescission?

Comment: See Study, pp. 8-13. If it is cﬁnclud.e& that unilsteral
out of court rescission is to be abolished, it seems to me the legel
action to enforce rescission is gone. All rescission actions will
be actions to have the court annul a contract. This is egquitable relief,
Equitable defenses, "clean hands," laches, etc. will be available.

Under such ¢ireumstances, the constitutional right to a Jury trial
doesn't seem to be Buch an inswrmountable problem. Accordingly, it
is submitted that this gquestion can be resclved upon the determination
of the desirability of & jury rather than wpon the basis of the
Constitution.

7. Should the provisional remedy of attachment be available -
in setions to enforce reselssion? in actions to obtein rescission?
under what circumstences? |

Comment: See Study, pp. 26-27. The consultant has recommended
that ettachment be available in all rescission actions where a money
Judgment i1s prayed and the defendant is absent or the cleimsnt has no
security available to him.

8, Should a plaintiff be able to join unrelated contractual and
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cungi-contractual causes of aciion with any type of rescission action?

Comment : See Study, p. 28.

S, Should justice cowrts have any jurisdiction over rescission
actions?

Comment: See Study, pp. 28-29.

10. Should the common counts be an acceptable pleading in rescission
actions?

Comment: See Study, p. 30.

11. In a case where a release has been rescinded, should the court
have power in the gubstantive mction to enter a judgment for the
defendant In the amount of the consideration given for the release
if this consideration has not been restored and the plaintiff does
not prevall on his uvnderlying claim?

Comment: See Study, pp. 19-21.

12. Should the parties be able to rescind a contract by out of
court agreement, even though such agreement is unexecuted?

Comment: At page 31 of the Study the consultant recommends that
the principle he approved thet contracts mey be rescinded out of cowrt
only by executed mutual agreement. This recommendsatlion may stem from
his desire to abolish actlons to enforce out of court rescission entirely.
It iz submitted, though, that in enforcing the agreement to reseind, the
court is merely enforcing a subsequent agreement of the partiea. The
procblems here are those common te the enforcement of any contract and

are different from those involved in unilateral rescission.
Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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iinutes of lleeting of Northern Comittee September 19, 1957

STUDY KO. 23 - RESCISSION OF COIMRACTS

The Committee gave further consideration to Professor Sullivan's
study. The Committee discussed again vhether a nev single rescission
action should include a requirement that the person desiring to rescind
give prompt notice thereof to the other perty and offer to restore vhat
he hos recelved.

In tha course of this discussion Mr. Stanton atated thet he has
greet doubt about the wisdam of Professor Sullivan's recommendation
that the present provisicn in Celifornie lav for out-of-court resclssion
be sbolished. He stated that, in his opinion, the lawr should continue to
makte it possible for & perty desiring to rescind a contract to do so
without having to go to court to obtain a decree of rescission in the
event that the other party is not willing to engage in a mutual res-
cigsicn of the contract. He stated that parties act at the present time
on ‘the assunption that a unilateral out-of-court rescissiorn does terminate
a contract and that it is undesirable to create s situation in which a
party must bring a lawsult to rescind a contract. Mr. Stanton suggested
that the lew should either continue to provide for out-of«court reseissien
as an alternative to bringing suit to obtain a rescission or that, if there
is to be but a single action, it should be an action to enforce an out-of-
court rescission rather than an action to cobtaln a decree of rescission.
He stated that as he sees the matter it is one of elimineting the problems
arising out of the duality of the existing legal and equitable actions and
that this could be done under either of the elternatives which he suggested
Just as readily as by providing a single actlion to cbtain a decree of

rescisasion.
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icesrs. Thurman and MeDonough questioned vhether there is any

need to retain the out-of-court resciesion, other than in the form

of & mutusl rescission by the parties. They tock the folliowing position:
A "unilateral ocut-of-court rescission” is legally meaningliess
and will not preclude litigation except in the rare case
vhere the other party is willing to acquiese in the "rescinding"
party's desires even though wmwilling to state his acquiesence
and thus effect a mutual rescission. A law suit is alweys
necessary when the person seeking resclesion desires to get
back from the cther party beneflts conferred under the contract.
A sult 1s also necessary even where no recovery 1s sought against
the other party if the person desiring to rescind wishes to have
his legal rights in the matter clearly setiled. If the other
perty announces his digagresment with the rescinding party’'s
asgertion of his right to rescind, the rescinding party is exposed
4o the possibility of & suit for e breach of contract until the
statute of limitations has run deeplite the fact that he .has
ampounced that he has rescinded the contract., If such a sult
is brought, the defense will be those acts of the pleintiff which
were the grounds for the "unilaterel out-of-court rescission”;
nothing is added to this defense by virtus of the fact that the
defendant undertock to effect an "out-of-court rescission”. BEven
if "out~of-cowrt rescigsion” 1s recognized, a rescinding perty must,
to avold the over-hanging risk of a breach of contract action,
bring an acticn to obtain reseission (if this is avallable as
an alternative remedy) or bring a declaratory judgment action to put
an end to his potential liability umder the contract,
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In either case, the plaintiff's rights will depend, not on the
fact that he has purportedly effected an "unilateral out-of-court
rescission”, but upon whether grounds for rescission of the comtract
in fact existed when he acted. Thus, the "out-of-court rescission”
18 legally meaningless and need not be retained in ocur law,
Mesgrs. Thurman and McDonough were, therefore, of the opinion that
Profegsor Sullivan's recommendation to abolish out-of-court rescission
and have a single action to cbtaln a decree of rescission is the sound
spproach to ending the existing duslity in rescission procedure.

It was decided that all concerned would give the matter further
consideration and that the Executive Secretary should attempt to draft
statutory proviszions embodying both of the slternatives suggested by
Mr, Stanton in corder to see whether it would be feasible to enact either
or both of them if the Commission were to decide wpon them.

The study was comtinued on the agenda of the Camittee for further
consideration at 1ts next meeting.

Respectfully submitted,

John R. MeDohough, Jr.
Executive Secretary
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September 5, 1958

Memorandum re Resclssion of Contracts (C)
Submitted by Mr, Thomas E. Stanton

Subject: Critique of Critique of Recommendations
Agreed Upon at the June 1958 Meeting.

Following is the long promised memorandum of the Chair-
man on rescission; which has taken the form suggested by the
above subject. My "ecritical examination® of the points made
in Memorandum (B) has led to the following comments:

l. I agree that it is the duty of the Executive
Secretary to point out what seem to him to be shortcomings
of any of the Commission's recommendations at any time; and
personally I do not feel that he should be concerned as to
how "respectfully" it is done. The important consideration is
that each point be stated as forcefully and as persuasively as
may be necessary to compete on egqual terms with the points made
by others in the‘course of formulating owr recommendations.

2, The term "adjudged" did not originate with Professaor
Sullivan; but is found in Section 3406 of the Civil Code. This
section is in a chapter entitled "Specific Relief“; and its
purpose seems to have been to provide for-and preserve the
specific relief afforded by courts of equity in rescission
cases. For reasons given later, I feel that ths versions pre-
sently recommended by the Commission should be fitted into the
basic pattern of the Civil Code and that if this is done, scme
if not all of the problems sugpested by the Executive Secretary

will be solved.
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3. After reading soame only of the many California cases
dealing with rescission I am more than ever convinced of the
wisdom of preserving the concept of the out-of-court rescission.
Since at this point the view I favor has prevailed; I will not
labor the matter; but I am still concerned that such excellent
minds as those of MeDonough and Thurman remain unconvinced.

The case of M, F, Kemper Co, v. Los Angeles (1951)

37 Cal. (2d) 696; will furnish & good illustrﬁtion of my point.
There a contractor had submitted a bid to the city for the
performance of public work which was in the nature of an irre-
vocable offer; since the contractor had also furnished a bond

in a substantial amount guaranteeing that it would enter into

a contract with the city for performance of the work if the
contract was awarded to it, The contractor made an error in

its bid under circumstances which entitled it to rescind the
bid., Immediately upon discovering its error, the contractor
gave the city notice of the error and of its election to rescind
its bid., The city nevertheless attempted to hold the contractor
to its bid; to forfeit its bid bond and to recover damages in
the apsunt of the difference between the contractor's bid and
that of the next lowest bidder.

The contractor sued the city for specific equitabla
relief namaly, the cancellation of its bid and the discharge of
its bid bond. The court granted this relief upon the theory
that the prompt notice of rescission was effective to rescind
the bid and to prevent the happening of the contingency on
which the city would have been entitled to forfeit the bid bond.

-2
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It seems apparent to me that if the law were changed
to provide that a rescission could only be accomplished by
mutual consent or by a cowrt decree; the result of the Kemper
case would either be changed or the courts would have to adopt
a different rationale to reach the same result. In my opinion
the Commission should not recammend legislation which would
require either of these alternatives.

L, Whila; for the reasons given above, it is impartant
to preserve the right to an out-of-cowrt rescission, it is
likewise important to preserve the right to specific squitable
relief in rescission cases.

The proposed repeal of Section 3406 might be construed
as abolishing this right.

Section 3274 of the Civil Code prdvides as follows:

As a general rule; compensation if the relief or k
remedy provided by the-law of this state for the viola-
tion of private rights, and the means of securing their
observance; and specific and preventive relief may be
given in no other cases than those gpecified in this
part of the Civil Code.

Section 3406 is the section of the Civil Code which.
expreasly confers authority upon the courts to "adjudge" the
rescission of a contraet; and in view of the provisions of
Secticn 3274, it appears important to preserve this express
authority.

Accordingly I propose:

a. That Section 3406 be retained and amended to read
ae follows:

3,06, The rescission of a contract may be adjudged,

on the application of a party ieved, in any of
the cases mentioned in Section 1689,
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b. That proposed gection 1692 be made Section 3407
and proposed Section 1692.5 be made Section 3408.

5. I question the accuracy of Professor Sullivan's
statement on page 14 of his report that "it seems now to be
settled in this State as it is elsewhere that a pre-action
notice of rescission and an offer of restoration is not a
condition to an action to obtain a rescission.”

Professor Sullivan cites the case of Seéger Ve Odall;
18 Cal. (24) h09; in support of this statement.

In the Kemper case, however, the cowrt sald (37 C.
(2d) 701-702):

In addition; the party seeking relief must

give prompt notice of his slection to rescind

and must restore or offer to restore to the

other party everything of value which he has

received under the contract. {Civ. Code #1691:
see McCall v; Superior Court, 1 Cal.2d 527, 535-536

o s T e et
18 Cal 2d ‘I-ogp Il-l?'hls [115 P. I akinlha

12911.
See alsoc the statement to the same effect in Carruth v.

Fpitch (1950} 36 ¢, (2) 426, 430, which likewise cites the

Seeger case, and King v, Mortimer (1951) 37 C. (2d) 430,

435, which does not seem to me to be distinguishable on the
basis stated in footnote 41 to Professor Sullivan's report.

I believe that an offer to restore benefits should be
requlred in the usual case, and that such offer should be
excused only in cases where it would be inequitable to deny
relief for failure to make such an offer.

Accordingly; I propose that the following language from
the decision in the Carruth case be inserted after the word

~hym
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contract® in the third line of subdivision 2 of proposed

Section 1692:
in any case where the court may by its
judgment fully adjust the equities
between the parties.,
6. To meet the point behind the second conclusion
stated in Memarandum (B}, I propose the following:
a. That the first sentence of subdivision 3 of Section
337 C.C.P. be changed to read:
3. An action arising out of the rescission of
a contract in writing or to have such rescission
ad judged, whether such action would formerly have
been denominated legal or equitable.
b. That a similar change be made in the proposed re-

visions of Sections 339, 427 and 537 of the C.C.P.

THOMAS E. STANTON, Jr.




