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Memorandum No. 4 (1960 ) 

Subjeet: Annual Report 

At its December meeting, the Camn1ssion directed the staff 

to revise the portion of the annual. report rel.ating to the CheSlII!IaIl 

decision. The revision has been su'l:mitted to Mr. Stanton and Mr. Kleps 

and meets their approval. It is !lOW presentee. to the Camn1ssion for 

its ~pproval. The revised portion of the report is attached as 

EKhibit A. 

On JanUSZ'Y 8, 1960, the adv6.noe sheets reported the case of 

Ve.llerga v. ~ • .uco)lollc ~. Control, 53 A.C. 314 (1959). In that 

case the S~eme court held Section 24200(e) of the billess and 

Professions Code unconstitutional. The Ccamnission I!!8iY' want to 

include a reference to this case in the 1960 annual. r~. If so, 

the report should be revised as follOW's: 

On page 19 of. the mimeographed. annual. report, delete the second 

paragraph and insert: 

e· 

Pursuaut to the mandate imposed. by Section 10331 of the 
GoverDment CQI'!.e the CCllllllission recOlllllellds the repeal of 
Section 24200(e~ of the llus1ness and Professions Code. 

, ' 

Revise .I!1xh1bit A, attached, to read: 

(3) In Vellerea v. ~.Alcohollc ~. Control, [citation 
in footnote] the Supreme Court of California unanimoUSly held 
Section 242QQ{z) of the :Business and ProfessiQnS' Code 
tinconst1tut1onal. • 

In Peo;pJ.e v. Cheslll!lall, [citat1on in footnote I the Supreme 
court of California, in its opin1on, indicated that, if non
t'nnqil1Mt,le 'With the provision of Government Code Section l060{g) 
were construed as foreclosing justices of the, Supreme Court 
fran deciding cases, such provision would be unconstitutional. 
In the ChesSlllAll case, Che SIllllBn asserted that • • • • 
balance same as in Elchibit A. 
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The copy for the 1IJllluaJ. report, except for the revised 

portion contained in EXhibit A, has been sent to the printer. 

Respectfully submitted, 

John H. DeMoully 
EKecutive Secretary 
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Exhibit A 

(3) One decision of the SUpreme Court of CeJ.ifornia has been 

found wherein the Court, in its opinion, indicated that, if non-compliance 

with the provision of Government Code Section lo60(g) were construed as 

foreclosing justices of the SUpreme Court from deciding cases, such provision 

would be unconstitutional. 

In People v. ChesSlll8.I1,62 Chessman asserted that the "justices of this 

court are • JurisdictiOnally foreclosed' from deciding this (or any other) 

case because they have not complied with the provision of section 1060 of 

the Government Code tbat they • shall reside at and keep their offices in 

the City of Sacramento.'" In answer to this contention the Supreme Court 

ss.id: 

The state COnstituion (art. VI, § 23) provides tbat "No person 
sbs.ll be eligible to the office of e. Justice of the SUpreme 
Court, or of a district court of appeal, or of a judge of a 
superior court, or of a municipal court, unless he sbs.ll bave 
been admitted to practice before the SUpreme Court of the 
State for e. period of at least five years immediately 
preceding his election or appointment to such office " " 
This constitutional requirement is generally regarded as 
exclusive and legislative attempts to add qualifications 
bave been held unconstitutional. (Wallace v. frerior 
COurt (1956), 141 cal. App.2d 771, 774=762 [2- [298 
P.2d 691; Chambers v. ~ (1940), 40 cal.App.2d 153, 
154-156 [1] [104 P.2d 063J.) When a candidate for 
justice meets the requirement of section 23 of article 
VI and, atter election or appointment, qualifies by 
taking the oath provided by section 3 of article XX, the 
Legislature cannot properly require, by way of additional 
qualification, anything (such as change of reSidence) 
which bas nQ reasonable relation to the performance of 
his duties.t>3 

62 52 A.C. 481, 341 P.2d 679 (1959). 

63 12. at 513, 341 p.2d at 700. 
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LEl'rER OF TRANSMITTAL 

To HIS EXCELLENCY EDMUND G. BROWN 
- Governor at California 

aDd to the Members of ~ Legislature 

The California Law Revision Commission, created in 1953 to 

examine the cammon law and statutes of the state and to recommend 

such changes in the lavas it deems necessary to modify or eliminate 

antiquated and inequitable rules of law and to bring the law of this 

State into harmony with modern conditions (Government Code Sections 

10300 to 10340), herewith sulm!1ts this report of its activities 

during the year 1959. 

THOMI\S E. STANTON, Jr., Chairman 
Vice Chairman 

JAMES A. C~, Meiiiber of the Senate 
CLARK L. BRADLEY, Member of the Assembly 
LEONARD J. DIEDEN 
GEORGE G, GROITm 
ROY A. GUSTAFSON 
CHARLES H. MATTHEWS 
JOHN R. MCDONOUGH, JR. 
HERMAN Ji'. SELVnl 
RALPH N. KLEPS, Legislative Counsel, ex officio 

John H. DeMoully 
Executive Secretary 

March 1960 
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REPORT OF THE CALIFORNIA lAW RE'lISION 

COMMISSION FOR THE YEAR 1959 

I. FUNCTION AND PROCEDURE OF COMMISSION 

1 
The Ca11f'ornia Law Revision COllIIIission, created in 1953, 

consists of one Member of the Senate, one Member of the Assembly, seven 

members appointed by the Governor 'With the advice and consent of the 

Senate, and the Legislative Counsel 'Who is an ex officio nonvoting member. 

The principal duties of the Ial1 Revision COllIIIission are to: 2 

(1) Eicamine the common law and statutes of the State for the 

purpose of discovering defects and anachronisms therein. 

(2) Receive and consider suggestions and proposed changes in the 

law from the American Law Institute, the National Conference of Commissioners 

on Uniform State taws, bar associations and other learned bodies, judges, 

public officials, lawyers and the pub1i c generally. 

(3) Recommend such changes in the law as it deems necessary to 

bring the 11W of this state into harmony 'With modern conditions. 

The Camnission is required to file a report at each regular 

session of the Legislature containing a calendar of topics se1.ected by it 

for study, l.isting both studies in progress and tcpics intended for future 

considerstion. The COlImlission.1Ii8Y study only tcpics which the Legislature, 

by concurrent resolution, authorizes it to study.3 
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Each of the Commission's recommendations is based on a research 

study of the subject matter concerned. Most of these studies are 

undertaken by specia.lists in the fields of law involved who are retained 

as research consultants to the Co:mmission. This procedure not only 

provides the Commission with invaluable expert assistance but is 

eccncmical as well because the attorneys and law professors who serve 

as research consultants have already acquired the considerable background 

necessary to understand the specific problems under consideration. 

The consultant submits a detailed research study that is given 

careful consideration by the Ccmmission in determining what report and 

reCOllllleIlda.tion it will make to the Legislature. When the Cammission 

has reached a conclusion on the matter, a printed palllphlet is published 

that contains the official report and recommendation of the Commission 

together with a draft of any legislation necessary to effectuate the 

recommendation, and the research study upon which the rec~ndation is 

based. This paIIIphlet is distributed to the Governor, Members of the 

Legislature, heads of State departments, and. a substantial number of 

judges, district attorneys, lawyers, law professors and law libraries 

4 
throughout the State. Thus, a large and representative number of 

interested persons are given an opportunity to study and comment upon 

the Commission's work before it is subn1tted to the Legislature. The 

annual reports and the recommendations and. studies of the Commission 

are bound in a set of volumes that is both a permanent record of the 

Commission's work and, it is believed, a valuable contribution to the 

legal literature of the State. 

-3-
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In 1955, 1957 and 1959, the Commission submitted to the 

Legiel.a.ture recommendations for legislation accompanied by bills prepared 

by the Commission. The Commission also submitted a number of reports 

on topics as to which, after study, it concluded that (l) the existing law 

did not need to be revised or (2) the topic was one mot suitable for study 

by the COIIID!18eion. 

A total of 33 bills5 and one Constitutional Amendment, 

drafted by the Commission to effectuate its recOlllllleD.dations, have been 

presented to the Legiel.a.ture. Twenty-three of these bills became 

lsv -- three in 1955,6 seven in 19577 and thirteen in 1959.8 The 

Constitutional Amendment was apprO'fed by the 1959 Legislature and will. 

be voted upon by the people in 1960. 

-4-



• 

c 

c 

c 

,-. 
~ 

""~ -... ~~,. 

II. Fm50NNEL OF COMMISSION 

Honorable Clark L. Bradley of San Jose, Member of the Assembly for the 

Twenty-eighth Assembly District, was reappointed the Assembly Member of the 

Commission. 

Mr. Bert W. Levit of san Francisco resigned from the Commission 

effective January 1, 1959, after his appointment as Director of the Cali

fornia Department of Finance. Mr. Leonard J. Dieden of Oak] and was appointed 

to the Commission by Governor Brown in April. 1959 to fill the vacancy created 

by the resignation of Mr. Levit. 

Mr. stanford C. Shaw of Ontario resigned from the Commission effective 

January 1, 1959, after assuming the duties as Member of the Senate for the 

Thirty-sixth Senatorial. District. Mr. FraDk S. Balthis of Los Angeles was 

appointed to the Commission by the Governor in February 1959 to fill the 

vacancy created by the resignation of Mr. Shaw. The term of Mr. Balthis 

expired October 1, 1959; he was succeeded by Ml'. Herman F. Selvin of Los 

Angel.es who was appointed to the Commission by the Governor in October 1959. 

The term of Mr. John D. Babbage expired October 1, 1959; he was suc-

ceeded. by Mr. George G. Graver of Corona who was appOinted to the Commission 

by the Governor in October 1959. 

The term of Frofessor Samuel. D. Thurman expired October 1, 1959; he 

was succeeded by Frofessor John R. McDonough, Jr., of stanford who was 

appointed to the Commission by the Governor in October 1959. 

The term of Mr. Charles H. Matthews expired October 1, 1959; •• • • 

As of the date of this report the membership of the Law Revision 

Ccmunission is; 

-5-
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Thomas E. Stanton, Jr., San Franc:isco, Chairman • 

. . . . . . . V:ice Cba:irman • 

Hen. James A. Cobey, Merced, Senate Member ••• • 

Hen. Clark L. Bradl.ey, San Jose, Assembly Member •• 

Leonard J. D:ieden, Oakland, Mamber •• • . ., . . 
George G. (hoover, Corona, Mamber •• • • • • • • 

Roy A. Gustafson, Ventura, Mamber • . . .. . • • • • 

Charles H. Matthews •• • • • • • . . . . . .. . 
John R. McDonoUSh, Jr., Stanford, Member. ., . . . 

Term &pires 
October 1, 1961 

* 

* 
October 1, 1961 

October 1, 1963 

October 1, -1961 

October 1, 1963 

Herman F. Se1vin, Los Angeles, Member • • • • • •• October 1, 1963 

Ralph N. Kl.eps, Sacr8lllento, Ex Officio Mamber • • ** 
Fr~essor John R. McDonough, Jr., a member of the law faculty of 

Stanford University, resigned as Executive Secretary ~ the Commission on 

August 1, 1959, to resume a full-time position as a member of the law school 

faculty at Stanford. He had served as Executive Secretary of the Camnission 

on a hali'-time basis since the Commission was organized in 1954. In October 
, 

1959, Professor McDonough was appointed as a member of the Commission by 

Governor Brown. 

Mr. John H. DeMoully, formerly the Chief Deputy Les:islative COlmSe1 

of Oregon, was appointed Executive Secretary by the Commission to fill the 

vacancy created by the resignation of Professor McDonough. Mr. DeM::lully 

serves as Executive Secretary of the Commission on a three-fourth time basis 

and serves as a member of the law faculty of Stan:f'ord University on a one-

fourth time basis. This change in the position of the Executive Secretary from 

a hali'-time basis to a three-fourth time basis reflects the expansion of the 

11- The Legislative members of the Commission serve at the pleasure of the 
appointing power. 

** The Legislative Counsel is an ex officio nonvoting member of the Law 
Revision Commission. 
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Commission's program over the past several years and the realization, which 

this development has brought, that the position cf its Executive Secretary 

is virtually a full-time position. 

On January 19, 1959, Mr. Glen E. stephens of Menlo Park was appointed 

temporary Assistant Executive Secretary of the Commission. Mr. Joseph B. 

Harvey of Sacramento was appointed Assistant Executive Secretary of the 

Commission on September 1, 1959, to fill the vacancy created by the exp1ra-

t10n of the temporary a.ppointment of Mr. stephens. 

-7-
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III. SUMMARY OF WOBK OF COl4MISSION 

During 1959 the Law Revision Commission was engaged in four 

principal tasks: 

(1) Presentation of its 1959 legislative program to the 

Legislature.9 

(2) Work on various assignments given to the Commission 

10 
by the Legislature. 

(3) Consideration of various topics for possible future 
II 

study by the COI!IIIIission. 

(4) A study, made pursuant to Section 10331 of the Government 

Code, to determine whether any statutes of the state have 

been held by the Supreme Court of the United States cr 

by the Supreme Court of California to be Ullconstitutional 

12 
or to have been impliedly repealed. 

The CommiSSion held eleven two-da;jr meetings and one three-da;jr 

meeting in 1959: three in Southern California (June 19-20, Octoher 23-24 

and December 18-19) and nine in Northern California (January 16-17, 

February 13-14, March 13-14, April 17-18, May 15-16, July 24-25, August 

28-29, September 24-26 and November 27-28). 

-8-
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IT. 1959 LEGISLATITE PROGRAM OF COMMISSIOn 

A. TOPICS SELECTED Fal STUDY 

Honorable Clark L. Bradley, the Assembly Member of the Commission, 

introduced at the 1959 Session of the Legislature a concurrent resolution 

requesting legislative authorization to continue the studies currently in 
• 

progress by the Law Revision Commission.13 Mr. Bradley also introduced a 

concurrent resolution requesting legislative authorization for the Commission 

to extend its study of the provisions. of the Code of Civil Procedure and the 

Probate Code relating to confirmation of partition sales and probate sales, 

authorized in 1956,14 to include a study of whether the various sect.ians 

of the Code of Civil Procedure relating to partition should be revised.15 

Both of these concurrent resolutions were adopted. 

In 1959 the Law Revision Commission's second substantial legislative 

program was presented to the Legislature. Seventeen bills and one Cansti-

tutional Amendment prepared by the Commission were introduced by its 

legislative members. Of these, thirteen became law and the Constitutional 

Amendment was approved by the Legislature. The other four bills did not 

become law. The following is a brief summary of the legislative history 

of these bills: 

Suspension of the Absolute Power of Alienation: Senate Bill No. 165, 

which was draf'ted by the Commission to effectuate its recommendation on 

this subject,16 wall introduced by Senator Cobey. After minor amendment 

the bill was passed by the Legislature and signed by the Governor, becoming 

Chapter 470 of the Statutes of 1959. 

-9-
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Effective Date of an Order Ruling on a Motion for New Trial: Senate 

Bill No. 163, which was drafted by the Commission to effectuate its recom

mendation on this subJect, 17 was introduced by Senator Cobey. The bill was 

passed by the Legislature and signed by the Governor, becoming Chapter 468 

of the Statutes of 1959. 

Presentation of Claims Against Public Entities: Assembly Constitutional 

Amendment No. 16 and Assembly Bills Nos. 405-410, which were drafted by the 

Commission to effectuate its recommendation on this Subject,18 were introduced 

by Mr. Bradley. After minor amendment, Assembly Constitutional Amendment No. 

16 was approved by the Legislature. It will be voted upon by the people at 

the 1960 alection. Following distribution by the Commission to interested 

persons throughout the State of its recommendation and study on this matter, 

a number of questions were raised relating to various provisions of the 

claims procedure in Assembly Bill No. 405. After extensive amendments were 

made to meet the objections raised to Assembly Bill No. 405 and technical 

amendments were made to Assembly Bills Nos. 406, 407, 408, 409 and 410, 

they were passed by the Legislature and signed by the Governor, becoming 

Chapters 1715. 1724-1728 of the Statutes ot 1959. 

Right ot Nonresident Aliens to Inherit: Senate Bill No. 160, which 

was drafted by the Commission to effectuate its recommendation on this 

subject,19 was :Introduced by Senator Cobey. The bill was reterred to the 

Senate Judiciary Committee. This Committee recommended that the bill be 

referred to the Committee on Rules to be assigned to an appropriate interim 

collIll1ittee. No further action was taken on this bill. 

Mortgages ot Personal Property for Future Advances: Senate Bill No. 167, 

which was drafted by the Commission to effectuate its recommendation on this 

-10-
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subject,20 was introduced by Senator Cobey. After several amendments, 

primar:i13 of a technical character, had been made to the bill it was passed 

by the Legislature and signed by the Governor, becoming Chapter 528 of the 

Statutes of 1959. 

Doctrine of Worthier Title: Senate Bill No. 166, which was drafted 

by the Commission to effectuate its recommendation on this subject,21 was 

introduced by Senator Cobey. The bill was passed by the Legislature and 

signed by the Governor, becoming Chapter 122 of the statutes of 1959. 

Over1apP1Dg Provisions of Penal and Vehicle Codes: Assembly Bills Nos. 

400 and 402, which were drafted by the Commission to effectuate its recom

mendation on this subject, 22 were introduced by Mr. Bratlley. Assemb~ Bill 

No. 400 died in Assem~ Committee on Criminal Procedure. Assemb~ Bill No. 

402 was passed by the Assemb~, was given a do-pass recommendation by the 

Senate Judiciary Committee, but failed to pass in the Senate. 

Cut Off Date, Motion for New Trial: Senate Bill No. 164, which was 

drafted by the Commission to effectuate its recamnendation on this subject,23 

was introduced by Senator Cobey. The bill was amended and paased by the 

Legislature and was aigned by the Governor, becoming Chapter 469 of the 

statutes of 1959. 

Notice to stockholders of Sale of Cor;porate Assets: Assemb~ Bill No. 

403, which was drafted by the Commission to effectuate its recommendation on 

this subject,24 was introduced by Mr. Bradley. The bill was passed by the 

Assemb~ but died in Senate Judiciary Committee. 

Recodification of statutes Relating to ili-and Juries: Assemb~ 

Bill No. 404, Which was drafted by the CommiSSion to effectuate its 

recommendation on this sUbject,25 was introduced by Mr. Bradley. After 

several technical amendments had been made to the bill it vas passed by 

-11-
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the Legislature and signed by the Governor, becoming Chapter 501 or the 

Statutes or 1959. 

Procedure for Appointment or Guardians: Assembly Bill No. 401, 

which was drafted by the Commission to effectuate its recommendation on 

26 
this subject, was introduced by Mr. Bradley. After several amendments 

bad been made to the bill, it was passed. by the Legislature and signed. 

by the Governor, becoming Chapter 500 of the statutes of 1959. 

-12-
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v. CALENDAR OF TOPICS SELECTED FOR STUDY 

A. f1l'UDIES IN PROGRESS 

During 1959 the Commission worked on the topics listed below, 

each of which it bad been authorized and directed by the Legislature to 

study. 

Studies Which the Legislature Has Directed the Commission To Make: 27 

1. Whether the law of evidence should be revised to confor:m to the 

Uniform Rules of Eridence drafted by the National Conference of 

Commissioners on UDitor:m State Laws a.~ approved by it at its 1953 

annual conference. 

2. Whether the law respecting habeas corpus proceedings, in the trial. 

and appellate courts, should, for the purpose of simplification of 

procedure to the end of more expeditious and final. determination of 

the legal questions presented, be revised. 

3. Whether the law and procedure relating to condemnation should be 

revised in order to safeguard the property rights of private citizens. 

4. Whether the various provisions of law relating to the filing of 

claims against public officers and ~oyees should be revised. 

5. Whether the doctrine of sovereign or governmental immunity in California 

should be abolished or revised. 

6. lI'hether an award of damages !:ade to. a married person in a personal 

injury action should be the separate property of such married person. 

1. Whether changes in the Juvenile Court Law or in existing procedures 

should be made so that the term "ward of the juvenile court" would 

be inapplicable to nondelinquent minors. 

-l.3-
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8. Whether a trial court should have the power to require, as a condition 

of denying a motion for new trial, that the party opposing the motion 

stipulate to the entry of jud8ment for damages in excess of the 

damages awarded by the jury. 

9. Whether the laws relating to bail should be revised. 

Topics Authorized by the Legislature Upon the Recommendation of the 

Commission: 26 

1. Whether the jury should be authorized to take a written copy of 

the court's instructions into the jury roan in civil as well as 

criminal cases. 29 

2. Whether the provisions of the Civil Code relating to rescission of 

contraCts should be revised to provide a single procedure for 

rescinding contracts and achieving the return of the consideration 

given.3° 

3. Whether the law relating to escheat of personal property should be 

revised. 31 

4. Whether the law relating to the rights of a puta.tive spouse should 

be revised. 32 

5. Whether the law respecting post-cOIIViction sanity hearings should 

be revised.33 

6. Whether the law respecting jurisdiction of courts in proceedings 

34 affecting the custody of children should be revised. 

7. Whether the Arbitration statute should be reviSed.35 

8. Whether the law in respect of survivability of tort actions should 

be revised. 36 

-14-
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9. Whether the law relating to the inter vivos rights of one spouse 

in property acquired by the other spouse during marriage while domiciled 

outside Cal.1:f'ornia should be revised.37 

10. Whether the law relating to attachment, ga.rn1sbment, and property 

38 
exempt from execution should be revised. 

11. Whether a defendant in a criminal action should be required to give 

12. 

notice to the presecution of his intention to rely upon the defense 

of alibi.
39 

40 
Whether the Small Claims Court law should be revised. 

13. Whether the 1_ relating to the rights ot a good faith improver of 

41 
property belonging to another should be revised. 

14. Whether the separate trial on the issue of insanity in cr1mjne] cases 

should be abolished or whether, 1:f' it is retained, evidence of the 

defendant's mental condition should be admissible on the issue of 

specific intent in the trial on the other pleas. 42 

15. Whether partnerships and unincorporated associations should be permitted 

to sue in their common names and whether the law relating to the USC 

of fictitious names should be reviSed.43 

16. Whether the lay relating to the doctrine of mutuality of remedy in 

44 
suits for specific performaoce should be revised. 

17. Whether the provisions of the Penal Code relating to arson should be 

revised. 45 

18. Whether Civil Code Section 1698 should be repealed or revised. 46 

19. Whether minors should have a right to counsel in juvenUe court 

47 
proceedings. 

20. Whether Section 703). of the Business and Professions Code, vhich precludes 

-15-
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c an unJ.icensed contractor fl'om bringing an action to recover for 

48 work done, should be revised. 

21. Whether the law respecting the rights of a lessor of property when it 

is abandoned by the lessee should be revised. 49 

22. Whether a former wife, divorced in an action in which the court did 

not have personal jurisdiction over both parties, should be pcmitted 

to maintain an action f'or support.50 

23. Whether California statutes relating to service of' process by 

publication should be revised in light of recent decisions of' the 

United States Supreme Court. 51 

24. Whether Section 1974 of' the Code of' Civil Procedure should be repealed 

or revised. 52 

25. Whether the doctrine of' election of' remedies should be abolished in 

C cases where relief is sought against different defendants. 53 

C 

26. Whether the various sections of' the Code of' CivU Procedure relating 

to partition should be revised and whether the provisions of the Code 

of Civil Procedure relating to the confirmation of' partition sales 

and the provisions of the Probate Code relating to the confirmation of 

sales of real property of estates of deceased persons should be made 

uniform and, if not, whether there is need for clarif'ication as to 

54 
which of them governs confirmation of private judicial partition sales. 

B. TOPICS mENDED FOR Ft1l'URE CONSIDl!'RATION 

Pursuant to Section 10335 of the GovenJment Code the Commission 

reported 23 topics that it had selected f'or study to the 1955 Session of' 

the Legislature; 16 of these topics were approved. The Commission 

-16-
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reported 15 additional. topics which it had selected. tor study to the 1956 

Session, all 01' which vere approved.. The 1956 Session 01' the Legislature 

also reterred four other topics to the Commissio..'1 for study. The Commission 

reported 14 additional. topics which it had selected tor study to the 1957 

Session, all of which were approved. The 1957 Session of the Legislature 

also referred. seven additional. topics to the Commission for study. The 

Commission reported five additional. topics which it bad. selected for study 

to the 1958 Session of the Legislature; three 01' these topics were 

approved. The legislative members of the Commission did not introduce a 

concurrent resolution at the 1959 Session of the Legislature authorizing 

the Commission to undertake additional studies. 

The Commission still has a full agenda of studies in progress55 

that will require all of its energies during tr~ current fiscal year 

and during fiscal year 1960-61. For this reason the legislative members 

of the Commission will not introduce at the 1960 Session of the 

Legislature a concurrent resolution a.uthorizing the Commission to under-

take additional studies. 

-17-
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VI. REPORT ON STATUTES REPEI\LED BY IMPLICATION 

OR HELD UNCONSrITUl'IONAL 

Section l0331 of the Government Code provides: 

The Commission she.ll. recommend the express repeal 
of all the statutes repealed by implication, or held 
unconstitutional by the Supreme Court of the State or 
the Supreme Court of the United States. 

Pursuant to this directive the Commission has made a study of 

the decisions of the Supreme Court of the United States and of the 

Supreme Court of California handed down since the Commission's 1959 

Report was prepared. 56 It has the following to report: 

(1) No decision of the Supreme Court of the United States 

holding a statute of the State unconstitutional or repealed by implica-

tion bas been found. 

(2) No deciSion of the Supreme Court of California holding 

a statute of the State repealed by implication bas been found. 

(3) One decision of the Supreme Court of California holding 

a statute of the state unconstitutional in part has been found: 

In Pegple v. Chessman, 52 A.C. 481, 341 P.2d 679 (1959), the 

Supreme Court held tbat the provision of Section lo60 of the Government 

Code requiring that justices of the Supreme Court "shall reside at and 

keep their offices in the City of Sacramento" is unconstitutional because 

it conflicted with the provisions of Section 23 of Article VI of the State 

Constitution relating to the qualifications of Supreme Court justices. 

The question arose out of the defendant's contention that be-

cause of the failure of the justices to reside and maintain their offices 

-l8-
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in Sacramento, the Supreme Court was '" jurisdictionally foreclosed' 

f'rom deciding this (or any other) case." Such a contention in effect 

amounts to the contention that such residence requirement is a qualifi-

cation for the retention of the office o:f the Supreme Court justices. 

The Supreme Court held that the Legislature could not "proper~ require" 

such an additional qualification for o:ffice. 
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VII. RECOU4ENDATIONS 

The Law Revision Commission respectfully recommends that the Legis~ 

lature authoriu the Commission to complete its study of the topics listed 

in Part V A of this report. 

Pursuant to the me.ndate iJqposed by Section 10331 of the Government 

Code the Commission recOllllllends the repeal. of Section 106o(g) of the 

Government Code. 

Respectfully submitted, 

Thomas E. Stanton, Jr., Chairman 
, Vice Chairman 

James A. Cobey, Member of the Senate 
Clark L. Brs41ey, Member of the Assembly 
Leonard J. Dieden 
George Q. Grover 
Roy A. Gust,afson 
Charles H. Matthews 
John R. McDonough, Jr. 
Herman F. Se1vin 
Ralph N. Kleps, Legislative Counsel, ex officio 

John H. DeMoully 
Executive Secretary 
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FOOl'NOTFS 

1. See Cal. Stat. 1953, ch. 1445, p. 3036; Cal. Govt. Code tit. 2, div. 

2, ch. 2, §§ 10300-10340. 

2. See Cal. Govt. Code § 10330. The Commission is also directed to 

recommend the express repeal of all statutes repealed Qy implication 

or held unconstitutional Qy the Supreme Court of the state or the 

Supreme Court of the United States. Cal. Govt. Code § 10331. 

3. See Cal. Govt. Code § 10335. 

4. See Cal. Govt. Code § 10333. 

5. Two Camn1ssion bills failed to become law the first time they vere 

introduced in the (1957 Session), but revised bills on the same topics were 

prepared Qy the Commission and enacted as law at tJ:.e ~959 Session. 

6. Cal. Stat. 1955, ch. 799, p. 1400. (Revision to Various Sections of 
Education Code relating to Public 
School System.) 

Cal. Stat. 1955, ch. 877, p. 1494. (Revision to Various Sections 
Education Code relating to Public 
School System.) 

Cal. Stat. 1955, ch. 1183, p. 2193. (Revision of Probate Code Sections 
640 to 646 - Sett1ng Aside Estates.) 

7. Cal. Stat. 1957, ch. 456, p. 1308. 

Cal. stat. 1957, ch. 139, p. 733. 

Cal. Stat. 1957, ch. 540, p. 1589. 

Cal. stat. 1957, ch. 490. p. 1520. 

Cal. Stat. 1957, ch. 102, p. 678. 

-1-

(Fish and Game Code.) 

(Maximum Period of Confinement in a 
County Jail.) 

(Notice of Application for Attorney's 
Fees and Costs in Domestic Relations 
Actions.) 

(Rights of Surviving ~6use in Property 
Acquired Qy Decedent while Domiciled 
Elsewhere. ) 

(EliJDination of Obsolete Provisions in 
Penal Code Sections 1317 and 1378.) 



-

-
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7. (continued) 

Cal. Stat. 1957, ch. 249, p. 902. 

Cal. Stat. 1957, ch. 1498, p. 2625. 

8. Cal. Stat. 1959, ch. 470 

Cal. Stat. 1959, ch. 468. 

-
(Judicial Notice or the Law of Foreign 
Countries.) 

(Bringing New Parties Into Civil 
Actions.) 

(Suspension or Absolute Power or 
Alienation. ) 

(Eff'ective Date of an Order on a 
Motion for New Trial.) 

Cal. Stat. 1959, chs. 1715, 1724-1728 (Presentation of Claims .t\gainst 
Public Entities.) 

Cal. Stat. 1959, ch. 526. 

Cal. Stat. 1959, ch. 122. 

Cal. Stat. 1959, ch. 469. 

Cal. Stat. 1959, ch. 501. 

Cal. Stat. 1959, ch. 500. 

(Mortgages of Personal Property for 
Future Advances.) 

(Doctrine of Worthier Title.) 

(Cut Off Date, Motion ror New Trial.) 

(Recodification of Statutes relating 
to Grand Juries.) 

(Procedure for Appointment of 
Guardians. ) 

9. See Part IV of this report infra at o. 

10. See Part V A of this report ~ at 00. 

11. See Part V B of this report infra at 00. 

12. See Part VI B of this report ~ at 00. 

13. Cal. Stat. 1959, res. ch. 98. 

14. Cal. Stat. 1956, res. ch. 42 p. 263. 

15. Cal. Stat. 1959, res. ch. 218. 

16. See Recommendation and Study relating to Suspension of the Absolute 

Power or Alienation, 1 Cal. Law Revision Camn'n at 0..1, XI; 1959 Rep. 

Cal. Law Revision Comm'n 14; 1958 Rep. Cal. La.v Revision Comm'n 13. 
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c . 17. See Recommendation and Study relating to the Effective Date of an 

Order RuliD8 on a Motion for New Trial, 1 Cal. Law Revision Comm'n 

at K-l, XI; 1959 Rep. Cal. Law Revision COIlDll'n 16; 1958 Rep. Cal. 

c 

c 

Law Revision Comm'n 13. 

18. See Recommendation and Study relatill/3 to the Presentation of Claims 

Against Public Entities, Cal. Law Revision Comm'n A-l ~ seq. (1959). 

19. See ReCamDendation and Study relatill/3 to the Right of Nonresident Aliens 

to Inherit, Cal, Law Revision Ccmm'n B-1 et!!So' (1959). 

20. See Recommendation and study relating to MortgageS to Secure Future 

Advances, Cal. Law Ri:vision Comm'n C-l ~ seq. (1958). 

21. See Recamnendation and Study reJ.at1ng to the Doctrine of Worthier 

~, Cal. Law Revision COIlIDl'n D-l ~ seq. (1959). 

22. See Recommendation and Study relating to Overlapping Provisions of 

Penal and Vehicle Codes relatiD8 to Taking of Vehicles and Drunk DriviD8, 

Cal. Law Revision COIlIDl'n E-l ~ seq. (1958). 

23. See Recommendation and Study relating to Time Within Which Motion for 

New Trial Ma.y be Mlde, Cal. Law Revision COIlIDl' n F-l et !!!l' (1958). 

24. See Recommendation and Study relating to Notice of Shareholders of 

Sale of Corporate Assets, Cal. Law Revision COIlIDl'n G-l ~~. (1959). 

25. 1959 Rep. Cal. Law Revision COIlIDl'n 20. 

26. 1959 Rep. Cal. Law Revision COIlDll 'n 21. 

27. Section 10335 of the Government Code provides that the Commission shall 

study, in addition to those topics which it recommends and which are 

approved by the Legislature, any topic which the Legislature by 

concurrent resolution refers to it for such study. 
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The ~gis1ative directives to make these studies are found 

in the follm-ring: 

Nos. 1 through 3: Cal. stat. 1956, res. ch. 42, p. 263. 

No.4: Cal. stat. 1956, res. ch. 35, p. 256. See Recommendation 
and st relati to the Presentation of C1s.iJDs ainst 
Public Entities, Cal. Law Revision Comm'n A-l at A-ll 1959). 

Nos. 5 thrcugh 8: Cal. stat. 1957, res. ch. 202, p. 4589. 

N0.9: Cal. stat. ~957, res. ch. a37, p. 4744. 

2B. Section ~0335 of the Government Code requires the Commission to fUe 

a report at each regular session of the Legislature containing, ~-

alia, a list of topics intended for future considere.tion, and 

authorizes the Commission to study the topics listed in the report 

which are thereafter approved for its study by concurrent reso~ution 

of the Legislature. 

The ~egislative authority for the studies in this list is: 

No.1: Cal. stat. 1955, res. ch. 207, p. 4207. 

Nos. 2 through 8: Cal. Stet. 1956, res. ch. 42, p. 263. 

Nos. 9 through 22: Cal. Stat. ~957, res. ch. 202, p. 4589. 

Nos. 23 through 25: Cal. Stat. ~958, res. ch. 23. 

No. 26: Cal. stat. 1959, res. ch. 218; Cal. stat. 1956, 
res. ch. 42, p. 263. 

29. For a description of this topic, see 1 Cal. Law Revision Comm'n Rep., 

Rec. & studies, 1955 Report at 2B (1957). For legislative history, 

see 1958 Rep. Cal. Law Revision Comm'n 13. 

30. See 1 Cal. Law Revision Camn'n Rep., Rec. & studies, 1956 Report 

at 22 (1957). 

31. Id at 25. 
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32. ld. at 26. 

33. ld. at 28. 

34. ld. at 29. 

35. ld. at 33. 

36. ~. 

37. See 1 Cal. Law Revision Comm'n Rep., Ree. & studies, 1957 Report 

at 14 (1957). 

3B. !d. at 15. 

39. ld. at 16. 

40. ~. 

41. ld. at 17. 

42. M· at lB. 

43. Ibid. 

44. ld. at 19. 

45. ld. at 20. 

46. ~. at 21. 

47. Ibid. 

48. M. at 23· 

49. ld. at 24. 

50. ld. at 25. 

51. See 1958 Rep. Cal. Law Revision Comm' n lB. 

52. ld. at 20. 

53. ld. at 21. 

54. See 1 Cal. Law Revi sien Comm' n Rep., Ree. & Studies, 1956 Report 

at 21 (1957) and p. 00 of' this Report. 

55. See Part V A of this Report s'Wra at 00. 

56. This st~ has been earried through 00 Mv. Cal. 000 (1959) and 00 

Supreme Court Reporter 000 (1959). 
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