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Date of Meeting: December 18-19, 1959

Date of Memp: December 10, 1959
MEMOBANTUM HO. 1

Subject: Unifo: Rules of Evidence - Privilege Bvidence

Division.

Attached are those rules in the Privilege Evidenece Division of the
Uniform Rules of Evidence that still require action by the Commission.

This meterial is to be used with Memorandum No. 2 (December 10, 1959)
which indicates the status of each of the rules in the Privilege Evidence
Division of the Uniform Rules of Evidence. Please read the comment following

the rule as well as the text of the proposed rule.

Respectfully submitied,

John H. DeMouily
Executive Secretary
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Revised 12/10/59
Revised 11/10/59
10/14/59

Note: This is Uniform Rule 23 as revised by the
Law Revision Commission. See attached explanation of this
revised rule. The changes in the Uniform Rule are shown
by underlined material for new material and by bracketed
and strike out material for deleted material,

RULE 23, PRIVILEGE OF [AGCUSEB~] DEFENDANT IN

CRIMINAL ACTION.

(1) Every person has in any criminal action

or proceeding in which he is [an-aceused] a defendant a

privilege not to be called as a witness and not to testify.
[£2}--AR-acoused-in-a-~oriminal-aesion-hap-a-privi-
loge-bo-prevent-his-apeuse~from-ses5ifying-in-suck-aetion
with-respeet-te-any-eonfidentigl-eemrunieabion-had-or-made
between-them-whilte-they-were-husbard-ard-wifey-exsepbing
enty-{a}~in-an-aesien-in-whish-the-acoused-ic-aharged-with
{i}~a-opime-invelving-the-narriage-relatieny-or-{iil-a
srime-againcb-tho-persen-or-property-of-the-oskher-gpeusa-ep
the-shild-ef-eithar-spousey-ov-{iii}-a-dosertion-ef-the-othexr
spouse-or-a-ahild-ef-either-spouses-or-{bl-as-to~the-esammuni-
ea%ien}-ia-an-aasian—in-whieh-the-aeeused-e££ers-e$idenee—e£-a
ocmmunieabion-betweern-himself-and-his-speuser ]

[£33] (2) ({An-aesused] A defendant in a criminal

action or proceeding has no privilege to refuse, when ordered

by the judge, to submit his body to examination or to do any
act in the presence'of the judge or the trier of the fact,

except to refuse to testify.
ol (1)
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[{43~--If-an-aceused-in-a-eriminal-acbion-dees-nes
testi£¥7-eeunse&-may—eamment—upen-aeeuseé1a-£ailure-ﬁe—testiﬁy;
and-the-brier-ef-faet~-pay-draw-alti-vreascpable-infereneeas .
therefrems ]

{3) In a criminal action or proceeding, whether the

defendant testifies or not, his failure to exvlain or to deny

by his testimony any evidence or facts in the case against him

may be commented upon by the court and by counsel and may be

considered by the court or the jury, to the extent authorized under

Section 13, Article I of the Californis Conatitution.

(2)
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Reviged 12/10/59

Revised 11/10/59

10/14/59

RULE 23 (PRIVILEGE OF DEFENDANT IN CRIMINAL

ACTION) AS REVISED BY THE COMMISSION

It is the purpose of this memorandum to explain Uniform Rule 23,
relating to the privilege of defendent in a criminal action, as revised by
the Commission.

Paragraph (2) - Marital Privilege of Defondant in Criminal Case.

Paragraph (2) of Uniform Rule 23 has been deleted in the revised rule.
This paragraph, relating to the speclal marital privilege of a defendant in
a criminal case, becomes unnecessayy because the Commission has modified
Uniform Rule 28 to give the substantially same privilege as was given under
Uniform Fule 23(2) to a spouse in all cases -- the right to prevent the other
spouse from testifying and to provide for the existence of the privilege
after the termination of the marrisge. The Commission has, conseguently,

deleted subsection (2) of Uniform Rule 23.

Paragraph (L) - Comment on Defendant's Exercise of Privilege.

The Commission disapproves paragraph (4) of Rule 23 and instead has
substituted in the revised rule the substance of the portion of Art. I,
§ 13 of the Californie Constitution relating to comment on failure of
defendant to testify. The word "case" appearing in the Constitution has
been changed to "action or proceeding” in order to be consistent with the

rest of revised Rule 23.
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Revised 12/10/59
Revised 11/10/59
10/14/59

Note: This is Uniform Rule 24 as revised by the Law Revision Commission.
See attached explanation of this revised rule. The changes in the Uniform
Rule are shown by underlined msterisl for new ma.terial and by bracketed and
strike ocut material for deleted naterisl.

RULE 2k. DEFINITION OF INCRIMINATION,

A matter will incriminate & person within the meaning of these ules
if it constitutes, or forms an eseential part of, or, taken in connzction
with other matters disclosed, is a basis for a reasonable inference of,
such a violation of the laws of this State as to subjec’ him o 1is:ility

to [punishmens-therefor] conviction thereof, unless he l.as become {few»

pay-ressen] permanently immune from [pusishmeas] conviction for such

violation.

RULE 24 (DEFINITION OF INCRIMINATION) AS REVISED BY THE COMMISSION

The Commission spproves Uniform Rule 24 with the revisions indicated.

-1- (4)




strike out material for deleted material.

Revised 12/10/59
Revised 11/10/59
10/14/59

Hote: This is Uniform BRule 25 as revised by the Law Revision Commission.
See attached explenation of this revised rule. The changes in the Uniform
Rule are shown by underlined material for new msterial and by bracketed and

HULE 25. SELF-INCRIMINATION: EXCEPTIONS.

Subject to Rules 23 and 37, every natural powson has a »rivileze, which
he may claim, to refuse to disclose [im-sm-seéie. 8r.i -a-pri:iz-cifieind-of
thig-siate-or-any-governuental-sgeney-or-divieten-shercof] any matter that
will incriminate him, except that under this rule [5] -

[ {ad-3f-she-priviiege-48-eiaimed-in-an-acsion]

{1) The matter shall be disclosed if the judge finds that the matter
will not incriminete the witness. [3-amd]

[ €») ] {2) No person has the privilege to refuse to submit to
exsmipation for the purpose of discovering or recording his corporal
features and other identifying characteristics [ y ] or his physical or

mental condition. [s-amd]

{3) Ko person has the privilege to refuse to demonstrate his identify-

ing characteristles such as, for example, his handwriting, the sound of his

voice and manner of speaking or his manner of wa].king or running.

[€e3] (4) Mo person hae the privilege to refuse to furnish or permit
the teking of samples of body fluids or subsitences for anslysis. {j-aad]

[£a7] (-2') No person has the privilege to refuse to obey an order made
by & court to produce for use as evidence or otherwise s document, chattel

or other thing under his control constituting, containing or disclosing

-1- (5)
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{Bule 25)
matter incriminating him if the judge finds that, by the applicable rules

of the substantive law, some [ssher-perses-ex-s] corporation, parinership,

[e¥~ether] association, orgenization or other person has & superior right

to the possession of the thing ordered to be produced. [-and]

[£e3] {6) A public [effieind] officer or employee or any person who

engaeges in any activity, occupation, profession or calling does not have
the privilege to refuse to disclose any matter which the statutes or regula-
tions governing the office, employment, activity, cccupation, profession or
caliing require him to record or report or disclose ccnecernming it. ($~and]
[€29] m A person who is an officer, agent or employee of & corpora-

tion, partnership, [ew-esher] association [y] or other organization does not

have the privilege to refuse to disclose any matter vhich the statutes or

regulations governing the corperation, partnership, [ez] association or

organization or the conduct of 1ts business require him to record or report

or disclose. [§-ard]
[€g9] (8) sSubject to Bule 21, a defendent in & criminel action or

proceeding who voluntaily testifies in the action or proceeding upon the

merits before the trier of fact [dees-net-kave-ithe-privilege-ta-refuse-te

diselose-any-masier-relevans-to-any-iesue-in-the-aetien] may be cross

examined as to all matters about which he was examined in chief.

{9) Except for the defendant in a criminal action or proceeding, a

witness who volunterily testifies in an action or proceeding before the

trier of Pact with respect {o a transaction which incriminates him dces

act heve the privilege to refuse to disclose in such action or proceeding

eny matier relevant to the transaction.

-2- (6)




{Rule 25)

(10) Except for the defendant in a criminal action or proceeding, if a

person is & witness in an action or proceeding, the fact that he clejms or

claimed the privilege under this rule with respect to particular matters at

issue in such action or proceeding mey be commented upon by the court and by

counsel end may be considered by the court or the Jjury.

-3- (1)
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Revised 12/10/59
Revised 11/10/59

RULE 25 (SELF- INCRIMINATION; EXCEPTIONS) AS
REVISED BY THE COMMISSION

It is the purpose of this memorandum to explsin Uniform Rule 25,

relating to the privilege agalnst self-incrimination, as revised by the

Commnlssion.

THE PRIVILEGE

The words "in an action or to a public official of this state or
to any govermmental agency or division thereof” have been deleted from
the statement of the privilege. Uniform Rule 2 provides: "Rxcept
to the extent to vwhich they may be relaxed by other procedural rule or
statute appiicable tc the specific situation, these rules shall apply in
every proceeding, both criminal and civil, conducted by or under the
supervision of & court, in which evidence is produced.” The Commisaion
has deleted the languege from Uniform Rule 25 because the Uniform Rules
are, by Uniform Rule 2, concerned only with matters of evidence in pro-
ceedipgs conducted by courts and dc not apply to hearings or interroga-
tions by public officials or agencies. For example, the Uniform Rules
of Evidence shculd not be concerned with what a police officer may ask
a person accused of a ¢rime nor with what rights, duties or privileges
the questioned person hae at the police station. Even if it were decided
to extend the rules beyond the scope of Uniform Rule 2, it is illocgical to
speak of a privilege to refuse to discleose when there is no duty o disclose
in the first place. An evidentiary privilege exists only when the person
questioned would, but for the exercise of the privilege, be under a duty

to speak. Thus, the person who refuses to answer a guestion or accusation

e | (8)




(Rule 25)

by a police officer is not exercising en evidentiary "privilege" because
the person is under no legal duty to talk to the police officer. Whether
an accusation and the accused's response thereto are admissible in
evidence is a separate problem with which Uniform Rule 2% does not purport
to deal. Under the California law, silence in the face of sn accusation
in the police station can be shown as an implied admission. On the other
hand, express or implied reliance on the constitutional provision as the
reason for failure to deny an accusation has recently been h21d to preclude
the prosecutor from proving the accusation and the conduct in response
thereto although other cases taking the opposite view have not been over-
ruled. If given conduct of e defendant in a criminal case in response to
an accusation is evidence which the court feels must be excluded because
of the Constitution, there is no need to attempt to define these situa-
tions in ap exclusionsry rule in the Uniform Rules of Evidence. A
comparable situation would be where the judge orders a specimen of bodily
fluid taken from a party. The rules permit this. But the Uniform
Commisgioners point out that "a given rule would be incperative in a given
situation where there would cccur from its application an invasion of
constitutionsl rights. . . . [Thus] if the taking is in such a manrer as
to violate the subject's constitutional right to be secure in his person
the question is then one of constitutional law on that ground.

The effect of striking oub the deleted language from Uniform Rule
25 is that the rule will then apply {under Uniform Rule 2) "in every
proceeding, both criminal and eivil, conducted by or under the supervision

of a court, in which evidence is produced.”

~5- (9}




(Rule 25)

EXCEPTIONS

In paregraph (a)} of the Uniform Rule, now parsgraph (1) of the revised
rule, the words "if the privilege is claimed ir an action” have been omitted
as superflucug because the rule ms revised by the Commission applies only in
actions and proceedings.

Paragraph {3) bas been inserted to make it clear that the defendant in
& criminsl case, for example, can be required to walk so that a witness can
determine if he limps like the person she observed at the scepe of the crime.
Under paragraph (3), the privilege against self-incriminatior zannot be in-~
voked to prevent the taking of & sample of handwriting, a demonstration of
the witness speaking the same words as were spoken by a criminal as he com-
mitted a crime, etc. This matter may be covered by paragraph (b), now
paragraph (2), of the Uniform Rule; but paragraph (3) will avoid any j:roblems
that might arise because of the phrasing of paragraph {2).

In paragraph (d) of the Uniform Rule, now paragraph (5) of the re-
viged rule, the rule has been revised to indicate more clearly that a
partnership or other organization would he included as a person having a
superior right of possession.

The Commission has revised paragraph {g) of the Uniform Rule, now
paragraph (8) of the revised rule, to incorporste the substance of the
present California law {Section 1323 of the Penal Code). Paragraph {g) of
the Uniform Rule (in its original form) conflicted with Section 13, Article
I, of the Californis Constituticn, ag interpreted by the Califormia Suprenme
Court.

The Commisesion has included a epecific waiver provision in paragraph (9)

of Rule 25. The Uniform Rules provide in Rule 37 a waiver provision that

-6~ (10)




{Rule 25)
C applies to all privileges. Heowever, the Commission has revised Rule 37 so

that it doee net apply to Rule 25 and has included a special waiver provi-
sion in Rule 25, The Commission has done this because the waiver provision
of Rule 37 was not suitable for application to Rule 25. HNote that the
waiver of the privilege against self-inerimination under paragraph (9) of

revised Rule 25 applies only in the same action or proceeding, not in =

subsequent action or proceeding. Cmlifornia case law appears to limit a
waiver of the privilege agesinst self-inerimination to the particular acticn
or proceeding in which the privilege is waived; a person can claim the
privilege in a subsequent case even though he waived it in & previous case.
The extent of waiver of the privilege by the defendant in & criminal case
is indicated by paragraph (8) of the revised rule.

Paragraph {10) of the revised rule is a provision relating to comment

C on the exercipe of the privilege. As far as the defendant in & criminal
action or proceeding is concerned, the right to comment is covered by
revised Rule 23(3). As far as a party in a civil action or proceeding
ie concerned, if such party invokes the privilege against self-incrimination
to keep out relevant evidence, the other party should be entitled to comment
on that fact. OSuppose in the civil action the plajntiff calls the defendant
under C.C.P. § 2055 and the defendant refuses to answer pertinent inquiries
cn the ground of self-incrimination. In California an inference sdverse to
the defendant may be drawn from his privilege claim beczuse to hold other-
wise would, in the words of the Californis court, "be an unjustifiable
extengsion of the privilege for a purpose it was never intended to fulfill."
The claim of the priviiege ageinst self-inerimination by & witness who is
not a party may be shown under existing Californis lacw,a.nd. under paragraph
C {10) of the revised rule, to impeach his credibility "since the claim of

privilege gives rise tc an inference bearing upon the credibllity of his

statement."

.y _ fa111d




Revised 12/10/59

Revised 11/9/59
10/1/59

Note: This is Uniform Rule 34 as revised by the Law Revision
Commigsion. See attached explanation of this revised rule. Ths changes
in the Uniform Rule are shown by underlined material Por new materisl
and by bracketed and strike-ouf material for deleted material.

RULE 34. OFFICIAL LIFORMATION.

(1) As used in this rule [5] :

(a) MOfficial information" means information not cuen or theretofore
officially diselosed to the public [relatimg-te-the-internal-affairs-ef
this-State-or-af-the-United-S8tates] acquired by a public officer or
employee [effieinl-ef-this-State-er-the-United-States] in the course of

his duty {y] or transmitted from one [sush-effieiai] public officer or

employee to ancther in the course of duty.

{b) "Public officer or employee" includes a public officer or
np

employee of this State, a public officer or employee of any county, city,

district, authority, agency or other political subdivieion

in this State and a public officer or employee of the United States,

(2) subject to Rule 36, & witness has a privilege to refuse to

disclose a matter on the ground that it is officiel iaformeticn, and
evidence of the matter is insdmissible, 1f the judge finds that the

matter is official information [] and that:
(a) Disclosure is forbidden by an Act of the Congress of the

United States or a statute of this State [5] ; or
(b) [diselesure-ef-$he-infopmabtien-in-the-sebion-will-be-hermful
to-tha~inbareste-of -the -govarament-ef-vhieh-the-witness-1is-an-offiaer-in

a~goevernmental-sspasityy] Disclosure of the information is against the

-1~ {12)




(Rule 34)

public interest, sfter a welghing of the necessity for prerserving the

confidentiality of the information s cowpared to the necezssity for

disclosure in the interest of Justice.

-2 (13)
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Revised 12/10/59
Reviged 11/9/59

10/1/59

RULE 34 (OFFICIAL INFCRMATION) AS REVISED

B THE COMMISSION

It is the purpose of this memorendum to explain Unifcxn Rule 34,
relating to the privilege and inadmissibility of official information, as

revised by the Commission.

DEFINITICNS
The definition of the Uniform Rule has been revised to make it

clear that a public officer or employee of a local governmental unit in
California is a public officer or employee for the purposes of the rule.
Under appropriste circumstances, the Commisgion belleves that local as
vwell as state offlicers and employees should be within the privilege.

The Commission believes that information received by a "public
employee” should be within the scope of the rule to the same extent as
information received by a "public officer.”

The words "relating to the internal affairs of this State or of

the United States” heave been omitted as unnecessary in view of the revisged

definition.
THE RAJILE

The Uniform Rule provides that evidence of official inforration is

Inadmissible if.the Judge finds that the disclosure of the information will

be harmful to the interests of the government of which the witness iz an
officer in a governmental capacity. The Commission has subgtituted for

this provision one that more clearly indicates the intent that the Judge

-3- (1k)




(Rule 34)
C should weigh the consequences to the public of disclosure against the
consequences to the litigant of nondisclosure and should then decide |
which is the more seriocus. The Commission recognizes that we cannot
by stetute establish hard and fast rules to guide the judge in this
process of halancing the public and private interests, At the same
time, the Commission believes that the revised rule more clearly imposes
upon the court the duty to weigh the public interest of cacrec) ageinst
the private interest of disclosure.
The rule has been revised to make it clear that tke identity of
an informer cannot be concealed under the official information privilege
of Rule 34%. fThis is accomplished by inserting the words "subject to

Rule 36" in paragraph (2) of the revised rule. The identity of an in-
former privilege is stated in Rule 36.

()
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12/10/59

Note: This is Uniform Rule 36 as revised by the law Revision
Commission. The changes in the Uniform Rule are shown by underlined
material for new material and bracketed and strike out materisl for
deleted materiel.

RULE 36. IDENTITY OF INFORMER.
{1) A witness has a privilege to refuse to disclose the identity of

& person who has furnished information as provided in paragraph (2) of this

rule purporting to disclose z vicolation of a provision of the laws of this
State or of the United States to & [represemtasive-of-ihe-Géate-ow-the
United-Eiates-ar-a-governmenial-divicien-theveofy~chnrged-with-the~-duey

of-enforeimg-thad-provision] law enforcement officer or to a representative

of an administrative agency charged with the administration or enforcement

of the law alleged to be violated, and evidence thereof is inedmissible,

unless the judge finds that:

(a) The identity of the person furnishing the information has alreedy
been otherwise disclosed; or

(b) Disclosure of his identity is [essemtdsi] needed 1o assure & fair
determination of the issues.

(2) This rule applies only if the informetion is furnished directly

to, or is furnished to another for the sole > purpose of transmittel tn, e

law enforcement officer or a representative of an administrative agency

charged with the administration or enforcement of the law aﬂeged to be ,

violated.

(16)




RULE 36 (IDENTITY OF INFOEMER) AS REVISED EY THE
COMMISSION

It is the purpose of this memorandum to explain Uniform Rule 36, relating
to identity of informer, as revised by the Commission.

Protection where information furnished indirectly. The Cormission bhas

provided that the privilege applies whether the informer furnished the
information directly or through enother.

Information furnished to a "lew enforcement officer." The revised

rule provides that urder sppropriate circumstances the identity of the
informer is protected if he furnishes information to a "law enforcement
officer.” The Commisgion has not accepted the requirement of the Ur;iform
Rule that the informer cen furnish the information only to a goveromental
representetive who is "chaerged with the duty of enforcing” the provision of
law which is alleged %o be viclated. The Commission does not believe that
the informer should be required to run the risk thet the official to whom
he discloses the information is one "charged with the duty of enforcirig"
the law alleged to be violated. For example, under the Uniform Rule as

revised by the Commission, if the informer discloses information concerning

a violation of a state law to a federal law enforcement officer, the identity
of the informer is protected. However, under the Uniform Rule as promulgated
by the National Commissioners the identity of the informer apparently would

not be protected under these circumstances.

5. (17)
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- Note: This is Uniform Rule 37 as revised by the Law Revision
Commission. The changes in the Uniform Rule are shown by underlined

material for new msterial and by bracketéd.and strike cut materisl
for deleted material,

RULE 37. WAIVER OF PRIVILEGE.
[A-persen-whe-weuld-othervise-have-a-privilege-to~vefuse-te
diselese—er-te-?reventTanathex-f?am-diaelssiag-a-éyeeigiad;matter_
has-ne-saeh-priviiage-with-respeeélta-that-matﬁe;-if;tﬁe-suﬂée-£inﬂs
%hﬁt-he-er-any;e;her-§ers;a-while-the—halier-e?—the-ﬁrivélege-has-(a}
een%raeteﬂrwith-anyeaé-netite-elaimp%he-grivilege—erg—éb}-witheut
esereiaen-aaé-with—kaewleége-eﬁ-his-prsvilegey-maée-é_se&esare-eﬁ—aay

;art-ef-tha-mattew-er~eeasented-ta-aueh-a-d&selesureumaée-by-aay—en31]

(l) Subject to Rule 38, a holder of a prxvilege undar Rules

AT

2% to 30, inclusive, waives hia right to claim the privilege by:

(a) Discloging, in an action or proceeding or otherwise, any

part of the matter protected by the particular privilege; or

(b) Consenting to disclosure being mede by enother person, in

an acticon or proceeding or otherwise, of any part of the matier

protected by the particular privilege, Consent to disclosure may be

given by any words or conduct which indicates consent to the disclosure,

including but not limited to falilure to claim the privilege in an action

or proceeding which affords the holder of the privilege an cpportunity

40 claim the privilege,

{2) Except as otherwise provided in paragraphs (3), (L4) and (5)

of thiz rule, the right to claim a particular privilege provided under

Rules 26 to 30, inclusive, as to any part of the matter protected by the

-1- (18)
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{(Rule 37)
particular privilege cannot be asserted by anyone once the right to

claim the privilege is waived under paragraph (1) of this rule.

(3) Even though one spouse or a person acting es the holder

of the privilege on behslf of such gpouse has walved the right to

claim the privilege provided by Rule 28, the privilege is weived so

for as the other spcuse if conéerned oply if the other spouse or a

person acting as the holder of the privilege on behalf of the other

spousc has alsc waived the privilege under peragraph (I) of this ride,

(4) subject to subparagraph (d) of parasgraph (5) of Rule 26,

when & communleetion relevent to a2 matter of common Interest between

two or more clients is made to a lawyer whom they have retained in

common, even though cne of the clients or s person acting a8 the

holder of the privilege on behalf of such client has wailved the right

to claim the privilege provided by Rule 26, the privilege is waived so

far as any other client is concerned only if such other client or a

person acting ag the holder of the privilege on behalf of such other

client has also waived the right to claim the privilege un@er paragranh

{1) of this rule.

(5) Where there are two gusrdisne for the same person and one

guardian waives the right to cleim s privilege on behalf of such person,

the other guardian nevertheless may claim the privilege on behalf of such

perscn unless such other guardian has also waived the right to claim the

privilege under paragraph (1) of this rule.

~2- {19)
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EXPLANATION OF REVISED RULE 37 (WAIVER COF PRIVILEGE).

Limitation of Scope of Rule 37. Rule 37, relating to waiver

of privilege, has been revised so that it applies only to Rules 26
to 30. The revised rule does not spply to Rules 23 to 25 nor to
Rules 31 to 36.
Rule 23, relating to the right of a defendant in a criminal
action or proceeding, can be waived only when the defendant offers
himself as & witness in the gpecifie action or proceeding and then
the waiver is only to cross exemination on that part of the matter
testified to on direct. Thus, as far as Rule 23 i1s concerned, the
provisions of revised Rule 37 have no spplication.
Rules 24 and 25 relate to the privilege againat self-incrimination.

A new paragraph (9} is suggested for addition to Rule 25. {See revised

rule 25). Because this new paragraph and paragraph (8) of revised rule
25 cover the scope of walver as far as the privilege against eself-
incrimination is concerned, revised Rule 37 has no epplication to Rule 25,

Revised Rule 37 likewise has no spplication to the privileges
provided in Rules 31 to 36, inclusive, since each of these rules
specifies when the privilege is avallable and when it is not.

Waiver by contract. Under revised Rule 37 the fact that a

patient, for exemple, has waived the physiclan-patient privilege in

an ingurance epplication does not waive this privilege for other

_3- . (20)
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{Rule 37}
purposes. This differs from the Uniform Rule. The Commission can

see A valid reason why an insurance applicant should not be allowed
to make a limited waiver in this case without walving the privilege in
all cases. The fact that & person has applied for insurance should
not be the determining fector as to whether a privilege exlsts in a
case having no relationslip to the insurance contract.

Two persons entitled to claim privilege at same time. Geherally

speaking, under revised Rule 37, where two persons are the holder of a
privilege at the same time (two spouses, two guardians, two or mcre
clients who jointly consult s lawyer), sny one of the holders of the
privilege may claim It unless he or a person acting on his behslf has
waived the privilepe. 1In other words, where several persons are the
holders of the privilepe at the same time, any one of them may claim

the privilege even though the other holders of the privilege waive it.

Examples:

Rule 26 - several clients.

(1) One client appears as a witness and is willing to disclese
a confidentisl communication mede to his sttorney;
another client who retained the lawyer jointly with
the witnese client objects: Objection sustained.

(2) One client eppears ae a witness and testifies as to a
confidential communication made to the attorney; the
other client who joimtly consulted the lawyer is not a

party to the proceeding. In a gecond proceeding the

ke (21)




(Ruie 37)

Rule
(1)

(2)

first client 18 ealled upon to repeat the same
testimony or the record of the previous testimony -
is presented. The other client who retained the
lawyer Jointly with the witness client objects.

Objection sustained.

28 - husbsnd and wife,

Husband sppears as s witness and egrees to testify as
to confidential communication between husband and wife.
Wif'e objects. Objection sustained.

Husband appears as a witness and testifies as to
confidential communicatlon between husband and wife;
wife is not present at the time and is not a party to
action or proceeding. In a second action the husband
is called upon to testify as to the same communication.
Husband objects; objection overruled - he has waived.

Wife objects; objection sustained.

Two guardisns of same person.

(1)

(2)

The guardian of the person of the client waives privilege.
Guardien of estate objects. Objection sustained.

The guardian of the person of a client waives attorney-
client privilege in writing., The guardian of estate
refuses to waive the privilege and no attempt is mede to

get testimony introduced in an action involving the client

-5- (22)
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and a third party "X". Client dies. Attorney is
called to stand to testify in an action between Y

and the perscnal representative; personal representative
objects on groundsof privilege. Objection overruled -
privilege has been waived by a holder of the privilege
and in this case revised rule does not give a privilege

to the personal representative,

-6- (23)
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Revised 12/10/59

Note: This is Uniform Rule 39 as revised by the Law
Revision Commission. The changes in the Uniform Rule are
shown by underlined material for new material and by
bracketed and strike out material for deleted material.

RULE 39. REFERENCE TO EXERCISE OF PRIVILEGES.
Subject to paragraph [{4}33] (3) of Rule 23 and_ paragraph
{10) of Rule 25[5] z

(1) If a privilege is exercised not to testify or to
prevent another from testifying, either in the action or

proceeding or with respect to particular matters, or to refuse

to disclose or to prevent another from disclosing any matter,
the judge and counsel may not commént thereon; no presumption
shall arise with respect to the exercise of the privilege [;]
and the trier of fact may not draw any adverse inference there-
from. [ZIa-these-jury-sases-whercin-the~-right-bo-exereise-a
ppivi;egeT-as-Ehereing-ppeviéeé%—may-be—misunée?steeé-and
urfaverable-infereness-drawn-by-she-trier-of-the-faes;-or-be
impaipeé-ia-the-paptieu&ar—ease}]

{2) The court, at the request of [shel a party [exereising]

who . the court finds may be adversely affected because an

unfavorable inference may be drawn by the trier of fact becauses

the privilege has been exercised, [ma¥] shall instruct the jury

[in-suppert-ef-sush-privilege] that no inference is to be drawn

from the exercise of the privilege.

-1- (24)
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Revised 12/10/59

Note: This is Uniform Rule 40 as revised by the Law Revision
Commission. The changes in the Uniform Rule are showvn by underlined
material for new material and by bracketed and strike out material
for deleted material.

RULE 4. EFFECT OF ERRCR IN OVERRULING CLAIM OF PRIVILEGE.
A party may predicate error on a ruling disallowing a claim cf

privilege only if he is the holder of the privilege. In proceedings

arising out of a witness being adjudged guilty of = contemg‘t upon

refusal to cbey an order to testify or to disclose a matter, the

witness mey predicate error on a ruling disallowipg a claim of privilege

onity if the privilege was claimed by a person suthorized under these

rules to elaim the privilege.

~1- (25)




