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Date of Meeting: December 18-19, 1.959 

Date of Memo: December 10, 1959 

MDIORANOOM NO. 1 

Subject: Unifo:"m Rules of Evidence - Privilege Evidence 

Division. 

Attached are those rules in the Privilege Evidence Divisio~ of the 

Uniform Rules of Evidence that still require action Py the Commission. 

This material is to be used with Memorandum No.2 (December 10, 1959) 

which indicates the status of each of the rules in the Privilege Evidence 

Division of the Uniform Rules of Evidence. Please read the comment following 

the rule as well as the text of the proposed rule. 

Respectfully submitted, 

John H. DeMoully 
EXecutive Secretary 
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Revised 12/10/59 

Revised 11/10/59 
10/14/59 

Note: This is Uniform Rule 23 as revised by the 
Law Revision Commission. See attached explanation of this 
revised rule. The changes in the Uniform Rule are shown 
by underlined material for new material and by bracketed 
and strike out material for deleted material. 

RULE 23. PRIVILEGE OF [A~~YS&ll ... ] DEFENDANT IN 

CRIMINAL ACTION. 

(1) Every person has in any criminal action 

or proceeding in which he is [aR-aee~sed] a defendant a 

privilege not to be called as a witness ~nd not to testify. 

[~~~--AR-aee~eee-iR-a-epimiRa±-ae~ieR-Rae-a-~p!¥i

lege-~e-ppe¥eR'-Rie-epe~ee-fpem-'ee~ifY!Rg-iR-9~eR-ae'!en 

wi~a-peepee~-~e-aRy-eeRfieeR~ia±-eemM~Riea~ieR-aae-ep-maee 

ee'WeeR-~aem-wa!±e-'aeY-WePe-R~eeaRe-aRe-wifel-e*Sep'iRg 

eR1Y-fa~-iR-aR-ae~ieR-iR-wRiea-~ae-aee~eee-ie-eaapgeQ-Wi'R 

~i~-a-epime-iR¥el¥iRg-~ae-mappiage-pela~!eR.-ep-t!i~-a 

ep~e-agaiRe~-~Re-pepeeR-ep-ppepep~y-ef-~Re-e'Rep-epe~ee-ep 

'Re-eailQ-ef-e!~Rep-epe~ee.-ep-tiiif-a-eeeep'ieR-ef-'ke-e'aep 

epe~ee-ep-a-ekile-ef-ei~Rep-epe~eeT-ep-t9~-ae-~e-~Re-e~~R!

ea~ieR.-iR-aR-ae~ieR-iR-wR!ek-~Re-aee~eee-effepe-e¥!eeRee-ef-a 

eemm~Riea'!eR-ee~weeR-Rimeelf-aRQ-aie-epe~ee ... ] 

UH] (2) - [AR-aee~eeQ ] A defendant in a criminal 

action or proceeding has no privilege to refuse, when ordered 

by the judge, to submit his body to examination or to do any 

act in the presence of the judge or the trier of the fact, 

except to refuse to testify. 
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R.23 
Revised 12/10/59 

Revised, n/tO/59 
10/ 14/59 

~ee~~fYT-ee~eel-may-eemmeR~-H~eR-aeeHeea~e-fa~lHPe-te-teat~fYT 

aRa-tRe-tp~ep-ef-faet-may-apaw-all-peaaeaaa~e-~afeFsRees. 

~Repefpem .. ] 

(3) In a criminal action or proceeding. whether the 

defendant testifies or not, his failure to explain or to deny 

by his testimon¥ any evidence or facts i~ the_:ase against him 

may be commented upon by the court and by counsel and may be 

considered by the court or the .iury, to the extent &l1thorizsd under 

Section 13, Article I of the California Constitution. 

-2-
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Revised 12/~0/59 
Revised ~/~0/59 

10/14/59 

RULE 23 (PRIVII.OOE OF DEFENDANT IN CRDlINAL 

ACTION) AS REVISED BY THE COMMISSION 

It is the purpose of this memorandum to expl.ain Uniform Rule 23, 

relating to the privi~ege of defendant in a criminal action, as revised by 

the Commission. 

Paragraph (2) - Marital Privilege of Def.~_ndsnt_;1.'.!...9!:i~n.inal Case. 

Paragraph (2) of Uniform Rule 23 has been de~eted in the revised rule. 

This paragraph, relating to the special marital privilege of a de~endant in 

a criminal case, becomes unnecessar,r because the Commission has modified 

Uniform Rule 28 to give the substantially same privilege as was given under 

Uniform Rule 23(2) to a spouse in ~ cases -- the right to prevent the other 

spouse from testifying and to provide for the existence of the privilege 

after the termination of the marriage. The Commission has, consequently, 

deleted subsection (2) of Uniform Rule 23. 

Paragraph (4) - COIIIIIlent on Defendant I S Exercise of Privilege. 

The Collllllission disapproves paragraph (4) of Rule 23 and instead has 

substituted in the revised rule the substance of the portion of Art. I, 

§ 13 of the California Constitution relating to comment on failure of 

defendant to testify. The word "case" appearing in the Constitution has 

been cha.oged to "action or proceeding" in order to be conSistent with the 

rest of revised Rule 23. 

-3-
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Revised 12/10/59 
Revised 11/10/59 

10/14/59 

Note: This is Uniform Rule 24 as revised by the Law Revision Commission. 
See attached explanation of this revised rule. The challges in the Uniform 
Rule are shown by underlined material for new material and by bracketed and 
strike out material lordeLctGd osterial. 

RULE 24. DEFINITION OF INCRIMINATION. 

A matter will incriminate a person Within the meaning of these ~~es 

if it constitutes, or forms an essential part ot, or, taken in conn~ction 

With other matters disclosed, is a basis for a reasonable inference ofL 

such a violation of the laws of this State as to !'.1~bjE'c.:. him .'or. H~:.oility 

to [~sl!!!eBoj;-oj;l!.enf'9i'J conviction thereof, unless he :.as become (~el' 

u:r-l'esseBJ peormanently immune from [~!sI!!!eJl~l convict.ion tor such 

violation. 

RULE 24 (DEFINITION OF INCRDlINATION) AS REVISED BY THE COOMISSION 

The Commission approves Uniform Rule 24 With the revisions indicated. 

-1- ( 4) 
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Revised 12/10/59 
Revised 11/10/59 

10/14/59 

Note: This is Uniform Rule 25 as revised by the Law Revision Commission. 
See attached explanation of this revised rule. The changes in the Uniform 
Rule are Ihown by underlined material for new material and by bracketed and 
strike out material for deleted material. 

IDLE 25. SELF-INCRlMINATION: EXCEPTIONS. 

Subject to Rules 23 and J7, every natural P'~:"son !'<:OS a :,!Tivil2."e, which 

will incr1Jn1.nate him, except that under this rule [:rl .~. 

[ ~ a~ -U-*ke-,rivUege-i e- dlWieoi- ia-aa-uU!!I!.] 

ill The matter shall be disclosed if the juC41;e finds that the matter 

will not incriminate the witness~ [t-aa&.] 

[ te~ ] ill No person has the privilege to refuse to submit to 

examination for the purpose of discovering or recording his corporal 

features and other identifying characteristics [ :r] or his phySical or 

mental condition. [j-aa&.) 

(3) No person has the privilege to refuse to demonstrate his identify-

ing characteristics such as, for example, his handwriting, the sound of his 

voice and manner of Slleaking or his manner of walking or rllnn1ng. 

[te~] ill No person has the privilege to refuse to furnish or permit 

the taking of sampl.es of body fluids or substances for analysis.:. [j-aa&.] 

[~.t~] (5) No person has the privilege to refuse to obey an order made -
by a court to produce for use as evidence or otherwise a document, chattel 

or other thing under his control constituting, containing or disclosing 
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(Rul.e 25) 

matter incriminating him if the Judge finds that, by the applicable rules 

of the substantive law, some [~e;r-lIe;pseB-e¥-sJ corporation, p!rtnership, 

[e;r-e~ke;r] association, organization or other person has a superior right 

to the possession of the thing ordered to be produced.:. [t-aBa] 

[te1].ill A public [effidel] officer or employee or any person who 

engages in any activity. occupation, profession or calling does not have 

the privilege to refuse to disclose any matter which the statutes or regula

tions governing the office, employment, activity. occupation, profession or 

calling require him to record or report or disclose cc:ocernic:0' it.:. [t-aBa] 

[~f1].i:Il A person who is an officer, agent or employee of a corpora

tion, partnership, [e;r-e~ke;r] association [7] or other organization does not 

have the privilege to refuse to disclose any matter lrhich the statutes or 

regulations governing the corporation, partnership, [e;r] association~ 

organization or the conduct of its business require him to record or report 

or disclose.:. [t-aBll.] 

[~g1] ffi Subject to Rul.e 21, a defeDdant in a criminal action ~ 

proceeding who voluntaily testifies in the action or proceeding upon the 

merits before the trier of fact [ieeB-B8~-kave-~ke-p;r4vilege-.e-;re~8e-~ 

i!8ele6e-~-~e;r-;relevaa~-~-BBY-~88~e-iB-~ke-a~~8BJ may be cross 

examined as to all matters about which he vas examined in chief. 

(9) Except for the defeDdant in a criminal action or proceeding, a 

witness who voluntarily testifies in an action or proceeding before the 

trier of fact with respect to a transaction which incriminates him does 

not have the privilege to refuse to disclose in such action or proceeding 

any matter relevant to the transaction. 

-2- (6) 
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(10) Except for the defendant in a criminal action or proceeding, if a 

person is a witness in an action or proceeding, the fact that he claimS or 

claimed the privilege under this rule With respect to particular matters at 

issue in such action or proceeding ~ be commented upon Qy the court and by 

counsel and may be conSidered Qy the court or the jury. 

-3- (7) 
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Revised 12/10/59 
Revised ll/10/59 

RULE 25 (SELF-INCRIMINATION; ElCCI!PTIONS) AS 

RElTISEIJ BY THE COMMISSION 

It is the purpose of this memorandum. to explain Uniform Rule 25, 

relating to the privilege against self-incrimination, as revised by the 

COIII!Iission. 

THE PRIVILIDE 

The words "in an action or to a public official of this state or 

to any governmental agency or division thereof" have been deleted from 

the statement of the privilege. Uniform Rule 2 provides: "Except 

to the extent to which they may be relaxed by other procedura.l. rule or 

statute applicable to the specific situation, these rules shall apply in 

every proceeding, both criminal and civil, conducted by or under the 

supervision of a court, in which evidence is produced." '!he Commission 

has deleted the la.nguage from Uniform Rule 25 because the Unifonn Rules 

are, by Uniform Rule 2, concerned only with matters of evidence in pro-

ceedings conducted by courts and do not apply to hearings or interroga-

tions by public officials or agencies. For exampJ.e, the Uniform Rules 

of Evidence should not be concerned with what a police officer may ask 

a person accused of a crime nor with what rights, duties or privileges 

the questioned person has at the police station. Even if it were decided 

to extend the rules beyond the scope of Uniform Rule 2, it is illogical to 

speak of a privilege to refuse to disclose when there is no duty to disclose 

in the first place. An evidentiary privilege exists only when the person 

questioned would, but for the exercise of the privilege, be under a duty 

to speak. Thus, the person who refuses to answer a question or accusation 

-4- (8) 
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by a police officer is not exercising an evidentiary "privilege" because 

the person is under no legal duty to talk to the police officer. Whether 

an accusation and the accused's response thereto are admissible in 

evidence is a separate problem with which Uniform Rule 25 does not purport 

to deal. Under the California law, silence in the face of an accusation 

in the police station can be shown as an implied adJ:l1ssion. On the other 

hand, express or implied reliance on the constitutional provision as the 

reason for failure to deny an accusation has recently been h~ld to preclude 

the prosecutor from provi,IIS the accusation and the conduct in response 

thereto although other cases taking the opposite view have not been over

ruled. If given conduct of a defendant in a criminal case in response to 

an accusation is evidence 'Which the court feels must be excluded because 

of the constitution, there is no need to attempt to define these situa

tions in an exclusionary rule in the Uniform Rules of Evidence. A 

comparable situation 'WOUld be where the judge orders a specimen of bodily 

fluid taken from a party. The rules permit this. But the Unifom. 

CommiSSioners point out that "a given rule would be inoperative in a given 

situation where there would occur from its application an invasion of 

constitutional rights. . . . [Thus] if the taking is in such a manner as 

to violate the subject's constitutional right to be secure in his person 

the question is then one of constitutional law on that ground. 

The effect of striking out the deleted language from Unifol'lll Rule 

25 is that the rule will then apply (under Unifom. Rule 2) "in every 

proceeding, both criminal and civil, conducted by or under the superYision 

of a court, in which evidence is produced." 

-5- (9) 
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ElCCEPTIONS 

In paragraph (a) of the Uniform Rule, DOW paragraph (1) of the revised 

rule, the words "if the privilege is claimed in an action" have been omitted 

as superfluous because the rule as revised by the Commission applies only in 

actions and p~eed1ngs. 

Paragraph (3) has been inserted to make it clear that the defe~dant in 

a criminal case, for example, can be required to walk so that a witness can 

dete~e if he limps like the person she observed at the sceD~ of the crime. 

Under paragraph (3). the privilege against self-incr1m1natior. ~annot be in-

voked to prevent the taking of a sample of handwriting, a demonstration of 

the witness speaking the same words as were spoken by a criminal as he com-

mitted a crime, etc. This matter may be covered by paragraph (b), now 

paragraph (2), of the Unifol1!l Rule; but paragraph (3) will avoid any problems 

that might arise because of the phrasing of paragraph (2). 

In paragraph (d) of the Uniform Rule, now paragraph (5) of the re-

vised rule, the rule has been revised to indicate more clearly that a 

partnership or other organization would be included as a person having a 

superior right of possession. 

The Commission has revised paragraph (g) of the Unifol1!l Rule, DOW 

paragraph (8) of the revised rule, to incorporate the substance of the 

present California law (Section 1323 of the Penal Code). Paragraph (g) of 

the Uniform Rule (in its original form) conflicted with Section 13, Article 

I, of the California Constitution, as interpreted by the California Supreme 

Court. 

The Commission has included a specific waiver provision in paragraph (9) 

of Rule 25. The Uniform Rules provide in Rule 37 a waiver provision that 

-6- (10) 
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(Rule 25) 

applies to all privileges. However, the Commission has revised Rule 37 so 

that it does not app~ to Rule 25 and has included a special waiver provi

sion in Rule 25. The Commission has done this because the waiver provision 

of Rule 37 was not sui table for appli cation to Rule 25. Note that the 

waiver of the privilege against self-incr1mination under paragraph (9) of 

revised Rule 25 appJ.ies ~ in the S8IIIe action or proceedi~, not in a 

subsequent action or proceeding. California case law appears to limit a 

waiver of the privilege against selt-incrimination to the particular action 

or proceeding in which the privilege is waived; a person can clailn the 

privilege in a subsequent case even though he waived it in a previOUs case. 

The extent of waiver of the privilege by the de1'endant in a criminal case 

is indicated by paragraph (8) of the revised rule. 

Paragraph (10) of the revised rule is a provision relating to comment 

on the exercise of the privilege. As far as the defendant in a cr1minal 

action or proceeding is concerned, the right to comment is covered by 

revised Rule 23(3). As far as a party in a civil action or proceeding 

is concerned, if such party involles the privilege against self-incr1mination 

to keep out relevant evidence, the other party should be entitled to cOllllllBllt 

on that fact. SUppose in the civil action the pJ.aintiff calls the defendant 

under C.C.p. § 2055 and the defendant refuses to answer pertinent inquiries 

on the ground 01' self-incr1mination. In California an inference adverse to 

the defendant may be drawn from his privilege claim because to hold other

wise would, in the wqrds of the Cali1'ornia court, "be an unjustifiable 

extension of the privilege for a purpose it was never intended to f'ulfill." 

The claim 01' the privilege against self-inCrimination by a Witness who is 

not a party may be shown under existing California law. and under paragraph 

(10) of the revised rule, to impeach his credibility "since the claim of 

privilege gives rise to an inference bearing upon the credibility of his 

statement." 

111 \ 
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Revised 12/10/59 

Revised 11/9/59 

10/1/59 

Note: This is Uniform Rule 34 as revised by the Law Revision 
Commission. See attached explanation of this revised rule. The changes 
in the Uniform Rule are shown by underlined material for new material 
and by bracketed and strike-out material for deleted material. 

IIDLE 34. OFFICIAL Il!FORMATIml. 

(1) As used in this rule [7] ...:.. 

(a) "Official information" means information not o),en or theretofo~c 

officially disclosed to the public [pelatiBg-te-tke-~tePBal-affa~s-ef 

ta~s-gtate-ep-8f-th8-Ya~tei-gtates] acquired by a public officer or 

employee [eff~e~-ef-ta~s-itate-ep-tae-gaiteQ-itatesJ in the course of 

his duty [y J or transmitted from one [s1l.ea-effhial] public officer or 

employee to another in the course of duty. 

(b) "Public officer or employee" includes a public officer or 

employee of this state, a public officer or employee of any county, city, 

district, aut~ority, agency or other politiSal subdivision 

:!.n this state and a public officer or employee of the United States. 

(2) Subject to Rule 36, a witness has a privilege to refuse to 

disclose a matter on the ground that it is official information, and 

evidence of the matter is inadmissible, if the judge finds that the 

matter is official information [~ and ~ 

(a) Disclosure is forbidden by an Act of the Congress of the 

United States or a statute of this State [1] .i.. or 

(b) [Qiseles1l.Pe-ef-the-~fepmat~ea-!R-the-aet~ea-w!1l-Be-~ 

a-gevePBllleatal-eapaeity~ 1 Disclosure of the information is against the 

-1- (12) 
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(Rule 34) 

~~cic interest, aftec a weighing of the necesaity for preEerving the 

confidentiality of the inforcation as compared to th~ neceeHity for 

dj.sc1osure in the interest of justice. 

-2- (13) 
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Revised 12/10/59 
Revised 11/9/59 

10/1/59 

RULE 34 (OFFICIAL INFORMATION) AS REVISED 

BY THE COMMISSION 

It is the purpose of this memorandum to explain Un1fc,:':'t1 Rolle 34, 

relating to the privilege and inadmissibility of official informc~tion, as 

revised by the Commission. 

DEFINITIONS 

The definition of the Uniform Rule has been revised to make it 

clear that a public officer or employee of a local governmental unit in 

California is a public officer or employee for the purposes of the rule. 

Under appropriate circumstances, the CommiSSion believes that local as 

well as state officers atld employees should be within the privilege. 

The Commission believes that information received by a "public 

employee" should be within the scope of the rule to the same extent as 

informatioo received by a "public officer." 

The words "relating to the internal affairs of this state or of 

the United states" have been omitted as unnecessary in view of the revised 

definition. 

THE RULE 

The Uniform Rule provides that evidence of official inforoation is 

inadmissible if. the judge finds that the disclosure of the information will 

be harmful to the interests of the government of which the witness is an 

officer in.a governmental capacity. The Commission has substituted for 

this provision one that more clearly indicates the intent that the judge 

-3- (14) 
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should weigh the consequences to the public of disclosure against the 

consequences to the litigant of nondisclosure and should then decide 

which is the more serious. The Commission recognizes that we cannot 

by statute establish hard and fast rules to guide the judge in this 

process of ba.l.a.ncing the public and private interests. At the same 

time, the Commission believes that the revised rule more cl~3.rJ.y imposes 

upon the court the duty to weigh the public interest of EaCIe(!:,- against 

the private interest of disclosure. 

The rule has been revised to make it clear that t:t.~ identity of 

an informer cannot be concealed under the official information privilege 

of Rule 34. This is accomplished by inserting the words "subject to 

Rule 36" in paragraph (2) of the revised rule. The identity of an in

former privilege is stated in Rule 36. 

-4- (15) 
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Note: This is Uniform Rule 36 as revised by the Law Revision 
Collllll1ssion. The changes 10 the Uniform Rule are shown by underlined 
material for new material and bracketed and strike out material for 
deleted material. 

RULE 36. IDliliTITY OF INFORMER. 

(1) A witness has a privilege to refuse to disclose the identity of 

a person who has furnished information as provided 10 paragraph (2) of this 

.!!!!.: purporting to disclose a Violation of a proVision C"f the laws of this 

State or of the United states to a [~eB~a~~¥e-ef-~Be-S~~e-8P-.ke 

Y~~ea-8.B.eS-8P-a-88¥e~~-i!v~s~eB-.k8peef,-ek&P8ea-V~~-~8-i~.y 

9t-eafO.Q~BS-~kB*-'~8~eB] law enforcement officer or to a representative 

of an administrative agency charged with the administration or enforcement 

of the law alleged to be violated, and eVidence thereof is inadmissible, 

unless the judge finds thatl 

Ca) The identity of the person furnishing the information has already 

been otherwise disclosedl or 

(b) Disclosure of his identity is [esSeB~alJ nFeded to assure a fair 

determination of the issues. 

ill This rule applies only if the information is f~shed directly 

to, or is furnished to another for the sole purpose of transmittal to, a 

law enforcement officer or a representative of an administrative agency 

charged with the administration or enforcement of the law alleged to he 

violated. 

-1-
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RULE 36 (IDENTI'ff OF INFORMER) AS REVISED BY THE 

COMMISSION 

It is the purpose o~ this memorandum to explain Uni~orm Rule 36, relating 

to identity o~ informer, as revised by the Commission. 

Protection where i~ormation furnished indirectly. The Commission has 

provided that the privilege applies whether the i~ormer furnished the 

i~ormation directly or through another. 

I~ormation furnished to a "law e~orcement officer. " The revised. 

rule provides that under appropriate circumstances the identity o~ the 

in~ormer is protected i~ he furnishes i~ormation to a "law e~orcement 

o~ficer." The Commission has not accepted the requirement of the Uniform 

Rule that the i~ormer can furnish the information only to a govel'lll!lental 

representative who is "charged with the duty of e~orcing" the provision of 

law which is alleged to be violated. The Commission does not believe that 

the informer should be required to run the risk that the official to whom 

he discloses the i~ormation is one "charged with the duty of ~orcing" 

the law alleged to be violated. For example, under the Uniform Rule .!!! 

revised sY the Commission, if the in~ormer discloses information concerning 

a violation o~ a state law to a ~ederal law e~orcement o~ficer, the identity 

of the i~ormer is protected. However, under the Uni~orm Rule as promulgated 

by the National Commissioners the identity of the informer apparently would 

~ be protected under these circumstances. 

-2-
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Note: This is Uniform Rule 37 as revised by the Law Revision 
Commission. The changes in the Uniform Rule are shown by underlined 
material for new mater1al and by bracketed_and str1ke out material 
for deleted. material. 

RULE 37. WAIVER OF PRIVILEGE. 

Qise18Be-8P-t8-~eveRt-eaetRep-fpem-Q'BeleB'~-a-B~ee'f'eQ-asttep . . 
kaB-R8-BHek-~p'v'lege-witk-peB~eet-t8-tBat-B8tte~-if-tBe-d~e-fiRQe 

tBat-Be-ep-aay-etkBp-~ePBea-YB!le-tBe-BelQep-ef-tRe-~p'v'lege-kas-ta+ 

eeRtpaeteQ-witB-aayeRe-Bet-te-ela'--tkB-~piv~ege-ep7-tB+-witBeHt 
'. . . 

. . 
eeepe'aea-aaQ-witk-kaewleQge-8f-B!B-~p'v'lege7-maae-i!eeleBHPS-8f-aay . . '. 
~8Pt-ef-tkB-mattep-BP-eeRs8BteQ-t8-BHeR-a-4iBeleBHPe-maae-ay-aHY-eReTl 

, . . , 
Subject to Rule 38, a holder of a privilege under Rules 

~: .-. 

26 to 30, inclusive, waives his right to claim the privilege by: 

ill Disclosing, in an action or proceeding or otherwise, a.oy 

part of the matter protected by the particular privilege; or 

M Consenting to disclosure being made by another person, in 

an action or proceeding or otherwise, of' a.oy part of the matter 

protected by the particular privilege. Consent to disclosure may, be 

given by a.oy words or conduct which indicates consent to the disclosure, 

including but not limited to failure to claim the privilege in an action 

or proceeding which affords the holder of the privilege an opportunity 

to claim the privilege. 

1& Except as otherwise provided in paragraphs (3), (4) and. (5) 

of this rule, the right to claim a particular privilege provided under 

Rules 26 to 30, inclusive, as to any part of the matter protected by the 

-1- (18) 
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particular ;privilege cannot be asserted BY anyone once the right to 

claim the privilege is waived under paragraph (1) of this rule. 

ilL Ev"en though one spouse or a person acting as the holder 

of the privilege on behalf of such spouse has ,laived the right to 

claim the ;privilege ;prO'lided by Rule 28, the ;privilege is waived so 

far as the other spcuse is concerned only if "'the other s;pouse or a 

;person acting as 'the holder of the ;privilege on behalf of the dtlier 

s;pouse has also waived the' ;privilege under paragraph (1) or this rUle. 

ill Subject to sUbparagra;ph (d) of ;paragra;ph (5) of Rule 26, 

when a coumunication relevant to a matter of common interest between 

two or more clients is made to a lawyer whom they have retained in 

cammon, even though one of the clients or a ;person acting as the 

holder of the privilege on behalf of such client has waived the right 

to claim the ;privilege ;prO'lided by Rule 26, the ;privilege is waived so 

far as any other client is concerned only if such other client or a 

person acting as the holder of the privilege on behalf of such other 

client has also waived the right to claim the ;privilege under ;paragra:!:)r. 

(1) of this rule. 

ill Where there are two gua;rdians for the same person and one 

guardian waives the right to claim a ;privilege on behalf of such person, 

the other guardian nevertheless ~ claim the ;privilege on behalf of such 

person unless such other guardian has also waived the right to claim the 

privilege under paragraph (1) of this rule. 
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EXPLANATION OF REVISED RULE rr (WAIVER OF PRIVILEGE). 

Limitation o:r Scope o:r Rule 37. Rule 37, relating to waiver 

of privilege, has been revised so that it applies only to Rules 26 

to 30. The revised rule does not apply to Rules 23 to 25 nor to 

Rules 31 to 36. 

Rule 23, relating to the right o:r a defendant in a criminal 

action or proceeding, can be waived only when the defendant o:rfers 

himself as a witness in the specific action or proceeding and then 

the waiver is only to cross examination on that part of the matter 

testified to on direct. Thus, as far as Rule 23 is concerned, the 

proviSions of revised Rule 37 have no application. 

Rules 24 and 25 relate to the privilege against self-incrimination. 

A new paragraph (9) is suggested for a.d.di tion to Rule 25. (see revised 

rule 25). Because this new paragraph and paragraph (8) of revised rule 

25 cover the scope of waiver as :rar as the privilege against self

incrimination is concerned, revised Rule 37 has no application to Rule 25. 

Revised Rule 37 likewise has no application to the privileges 

provided in Rules 31 to 36, inclusive, since each of these rules 

specifies when the privilege is availab1.e and when it is not. 

Waiver by contract. Under revised Rule 37 the fact that a 

patient, for example, has waived the physician-patient privilege in 

an insurance application does not waive this privilege for other 
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purposes. This differs from the Uniform Rule. The Commission can 

see a valid reason why an insurance applicant should. not be allowed 

to make a limited waiver in this case without waiving the privilege in 

all cases. The fact that a person has applied for insurance should 

not be the determining factor as to whether a privilege exists in a 

case having no relationsl.ip to the insurance contract. 

Two persons entitled to claim privilege at same time. Generally 

speaking, under revised Rule 37, where two persons are the hoJ der of a 

privilege at the same time (two spouses, two guardians, two or mere 

clients who jointly c9ns~t a lawyer), anyone of the holders of the 

privilege may claim it unless he or a person acting on his behalf has 

waived the privilege. In other words, where several persons are the 

holders of the privileae at the same time, any one of them may claim 

the privilege even though the other holders of the privilege waive ito 

Examples: 

Rule 26 - several clients. 

(1) One client appears as a witness and is willing to disclcse 

a confidential communication made to his attorney; 

another client who retained the lawyer jointly with 

the witness client objects: Objection sustained. 

(2) One client appears as a witness and testifies as to a 

confidential communication made to the attorney; the 

other client who jointly consulted the lawyer is not a 

party to the proceeding. In a second proceeding the 
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first client is called upon to repea:t the same 

testimony or the record of the previous test:imony· 

is presented. The other client who retained the 

lawyer jointly with the witness client objects. 

Objection sustained. 

Rule ::6 - husband and wife. 

(1) Husband appears as a witness and agrees to testify as 

to confidential communication between husband and wife. 

Wife objects. Objection sustained. 

(2) Husband appears as a witness and testifies as to 

confidential communication between husband and wife; 

wife is not present at the time and is not a party to 

action or proceeding. In a second action the husband 

is called upon to testify as to the same ccmIlllunication. 

Husband objects; objection overruled - he has waived. 

Wife objects; objection sustained. 

Two guardians of same person. 

(1) The guardian of the person of the client waives privilege. 

Guardian of estate objects. Objection sustained. 

(2) The guardian of the person of a client waives attorney

client privilege in writing. The guardian of estate 

refuses to waive the privilege and no attempt is made to 

get test:imony introduced in an action involving the client 

-5- (22) 

___ .J 



c 

c 

c 

and a third :party "XU. Client dies. Attorney is 

called to stand to testifY in an action between Y 

and the :personal re:presentative; :personal representative 

objects on groundsof :privilege. Objection overruled -

:privilege has been lfSoived by a holder of the :privilege 

and in this case revised rule does not give a :privilege 

to the :personal representative. 
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Revised 12/10/59 

Note: This is Uniform Rule 39 as revised by the Law 
Revision Commission. The changes in the Uniform Rule are 
shown by underlined material for new material and by 
bracketed and strike out material for deleted material. 

RULE 39. REFERENCE TO EXERCISE OF PRIVILEGES. 

Subject to paragraph [t~+;] (3) of Rule 23 and paragraph 

(10) of Rule 25[;] ~ 

111 If a privilege is exercised not to testify or to 

prevent another from testifying, either in the action ~ 

proceeding or with respect to particular matters, or to refuse 

to disclose or to prevent another from disclosing any matter, 

the judge and counsel may not comment thereon, no presumption 

shall arise with respect to the exercise of the privilege [,J 

and the trier of fact may not draw any adverse inference there

from. [±B-taeee-~~pY-eaeee-waepe~B-tae-p~gat-te-e*epe~ee-a 

~p~vilege;-ae-EAepe~B~-~pev~eee,-May-se-M~e~Beepeteee-aBe 

~Bfavepasle-~~epeBeee-apaWB-sy-tae-tp~ep-ef-tae-faet;-ep-se 

~m~a~pea-~B-tae-~apt~eHlap-eaee;] 

ill The court, at the request of [tae] ~ party [e*epefs~RgJ 

who, the court finds may be adversely affected because an 

unfavorable inference may be drawn by the trier of fact because 

the privilege has been exercised, [may] shall instruct the jury 

[~B-s~p~ept-ef-e~ea-pp~v~legej that no inference is to be drawn 

from the exercise of the privilege. 
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Revised 12/10/59 

Note: This is Uniform Rule 40 as revised by the Law Revision 
Commission. The changes in the Uniform Rule are shown by underlined 
material for new material and by bracketed and strike out material 
for deleted material. 

RULE 40. EFFECT OF ElIRCR IN OVERRULING CLAIM OF PRIVILEGE. 

A party may predicate error on a ruling disallowing a claim of 

privilege only if he is the holder of the privilege. In proceedings 

arising out of a witness being adjudged guilty of a contesgt upon 

refusal to obey an order to testifY or to disclose a matter, the 

witness may predicate error on a ruling disallowing a claim of privilege 

only if the privilege was claimed by a person authorized under these 

rules to claim the privilege. 

1 

'. 
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