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Date ot Meet1q: Ncwember zt-S3. 1959 
Date ot MIllo: RoveUer 10. 1959 

MemorudUlll No. 5 

Subject: tSUtorm. Rules ot Evidence - Rules 23-25. 

Attached are UnU'orm. Rules 23-25 aa revised to elate by the 

Rule 23 has been approved by the ec-1sBion in its rev1H4 

Rules 24 and 25 have not been lI§l'OVed by the C~s.ion. but 

are pres.ed ... 1'eYised to elate by the CQllDiaeion. 

Respeettully 8Ubmitted. 

John K. DeMoully 
Execut1ve Secretary 



-, . 
. ' 

c 

c 

c 

-
Revised 11/10/59 

10/14/59 

Note: This is Uniform Rule 23 as revised by the 
Law Revision Commission. See attached explanation of this 
revised rule. The changes in the Uniform Rule are shown 
by underlined material for new material and by bracketed 
and strike out material for deleted material. 

RULE 23. PRIVILEGE OF [A~~YSKlh] DEFENDANT IN 

CRIMINAL ACTION. 

(1) Every person has in any criminal action 

or proceeding in which he is [aR-aee~8eQ] a defendant a 

privilege not to be called as a witness and not to testify. 

[~3t--AR-aee~eee-iR-a-epiM~Ra~-ae~~eR-Rae-a-p.'¥i

lege-~e-ppe¥eR.-R~e-epe~ee-'pem-~ee~~IY~Rg-iR-e~eR-ae~'eR 

wi~A-pe8pee~-~e-aRy-ee~ieeR~~al-eeRB~Riea'ieR-Raa-ep-aaae 

8e'weeR-'Rem-wk~le-'key-wepe-R~e8aRe-aR&-wile7-eKeep"Rg 

SR1Y-ta+-'R-aR-ae'~eR-'R-wR~ek-~Ae-aeewse&-ie-ekapgea-wi'k 

~i+-a-epiMe-iR¥el¥iRg-'Re-Mappiage-pela'ieR~-ep-~ii+-a 

ep~e-agaiRs~-~he-pSP8eR-ep-pFepep'y-el-~ke-s~kep-epew8e-sp 

~ke-ekile-e'-ei'keF-spewss7-ep-~iii+-a-ae8ep'ieR-el-'Re-s'RSP 

spew8e-ep-a-ekil&-el-ei'kep-spewse7-e.-~e+-as-'e-'ke-eeRBWRi

ea'~eR7-iR-aR-ae'ieR-iR-wkisk-'ke-aes~ee&-~Iepe-s¥ieeRee-el-a 

eeaM~Risa'isR-ee~weeR-hiM8el'-aR&-hie-spe~se7] 

[~3t] (2) [AR-ass~ssa] A defendant in a criminal 

action or proceeding has no privilege to refuse, when ordered 

by the judge. to submit his body to examination or to do any 

act in the presence of the judge or the trier of the fact, 

except to refuse to testify. 
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Revised, 11/10/59 
10/14(59 

~ee~ifYT-eeWRee*-may-eemmeR~-~'9R-aee~ee4~8-fa4*~e-~9-~88~4'YT 

aRe-~Rs-~pi9P-9'-fae~-may-4paw-a**-poaOeRaele-iRfepeRss8. 

Mtspsfp8III ... ] 

(3) In a criminal action or proceeding. whether the 

defendant testifies or not. his failure to explain or to deny 

by his testimonx any evidence or facts in the case against him 

may be commented upon by the court and by counsel and may be 

considered bv the court or the jury. 
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Revised 11/10/59 

10/14/59 

RULE 23 (PRIVILEGE OF DEFENDANT IN 

CRIMINAL ACTION) AS REVISED BY THE COMMISSION 

It is the purpose of this memorandum to explain 

Uniform Rule 23, relating to the privilege of defendant in a 

criminal action, as revised by the Commission. 

Paragraph (2) • Marital Privilege of Defendant in 

Criminal Case. 

Paragraph (2) of Uniform Rule 23 has been deleted 

in the revised rule. This paragraph, relating to the special 

C marital privilege of a defendant in a criminal case, becomes 

unnecessary because the Commission has modified Uniform Rule 

C 

28 to give the substantially same privilege as was given under 

Uniform Rule 23 (2)' to a spouse in all cases -- the right to 

prevent the other spouse from testifying and to provide for 

the existence of the privilege after the termination of the 

marriage. The Commission has, consequently, deleted subsection 

(2) of Uniform Rule 23. 
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Revised llilOls9 

lO/l4f59 

Paragraph (4) J', COIIIIIent on Defendant· s Exercise of 
~ = • 

Privilege. There may be several importantt substantive dif

ferences between the comment-inference scheme set up by 

Uniform Rules 39 and 23(4) and that provided by California 

Constitution, Art. I, § 13. The Uniform Rule scheme may be 

more restrictive than the Constitutional provision and if it 

is more restrictive would be unconstitutional if adopted in 

California in the form of legislation. 

The Commission disapproves paragraph (4) of Rule 23 

and instead has substituted in the revised rule the provision 

of Art. I, § 13 of the California Constitution, changing the 

C word "case" appearing in the Constitution to "action or 

proceeding" in order to be consistent with the rest of 

revised Rule 23. 

C 
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Revised 11/10/59 
10/14/59 

Note: '!bis is Unifonn Rule 25 as rertsed by the Law Revision 
COIIIIIIission. See attached explanation of this revised rule. The changes 
in the UDifonn Me are Shown by underlined material for new material and 
by bracketed and strike out material for deleted material. 

RULE 25. SEIF-DrCRlXIlfATION: ElCClPl'IONS. 

Subject to Rules 23 and '57, every natural person has a privilege, 

which he may claim, to refuse to disclose {ill-u.-aeUea-H-te-a-p1l*.b 

e'fieial-e'-tBia-state-~-a.J-&evePRESa~-~asy-ep-l6¥i.'aa-'ke.ee~l 

any matter that will incriminate him, except that under th1s rule (']1, 

( ta~-it-... -,.ivilese-'e-elataei-~aa-&etiea] 

i!l The matter shall be disclosed if the Judie finds that the 

matter will not incrimimte the Witness.:. (oJ-...... ] 

( ~~ ] ill No person has the privilege to refuse to submit to 

examination for the purpose of discovering or recording his corporal 

features and other identifying characteristiCS ( , ] or his physical or 

mental condition. [t-...... ] 

[ ~e~-] ill No person has the privilege to refuse to furnish or 

permit the taking of B8IIIpl.es ot body fluids or substances tor analysis.:. 

[ oJ-ui ] 

( ~i~ ] ill No person has the privilege to refuse to obey an 

order made by a court to produce tor use as evidence or otherwise a 

document, chattel or 'Other thing under his control constituting, containing or 

disclosing matter incriminating him it the judge tinds that, by the 

applicable ,rules ot the substantive law, some other [ .. sea] individual or a 
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corporation, partnership, ( o!'-e4ike!' ] associat1on.L organization or other 

person has a superior right to the possession of the thing ordered to be 

produced.:. {t-aBl.] 

[ {e~ 1 ill A public [sffie;i,al] officer or any person who engages in 

any activity, occupa.tion, profeu:ion or ceJ.liDi does not have the privilege to 

re:L'use to disclose a.ny _tter which the statutes or regulations governiDi 

the office, activity, occupation, profession or ceJ.l1ll8 require him to 

record or report or disclose concemiDi it.:. [-t-aaa] 

[ {'~.a.pe ..... vke.i ...... fli...,·esea~-...... ieyee-.'.a.ee.,..a. 

~i.a·"·."' ...... ei.~i • .,·jee •.• "'''ve·~e-priviiege·~.-''''.e.~. 
ti.ei ... ·..,.·_~~e"Yki"·~ks-n.M'es·_regUa~i8ll.-ge¥enillg-'" 

..r, .... i&8·_ ..... i •• i&8· .. • ... ·esaiae~.'-i •• • ••• iae •• ·~i ... ~~ 

Pee ... • ... ..,. .. • ... ii.ei •• et--... ] 

[ {I~ 1 ill Subject to Rule 21, a defendant in a criminal action 

or proceeding who vol.untar~ testifies in the action or proceed1p6 upon the 

merits before the trier of fact {tees-a •• -Bave-.ae-p.ivilsge-'s.ps#Yse.'. 

ti8eiese-SBY~'~ep-.slevaH6·~s-SBY-issY8-iB-'ke-ae"8B] may be cross 

examined by the counseJ. for the people as to all _tters abo\lt which he was 

examined in chief. 
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Revised ll/lO/59 

KlLE 25 (SELF· INCRIMINATION; :GCCiPTIONS) AS 

RE.VISED BY THE ca.tMISSION 

It is the purpose of this IleD)randum to expJ.ain Uniform aue 25, 

relatinS to the privilege apinst selt-incr1lll1l:lation, as revised by the 

ec-iss1on. 

THE PRIVIL1!DE 

'!be words "in an action or to a public otticial of this state or 

to a:t1Y. govel'IIIIImtal agency or division thereof" have been deleted from 

the statement of the privilege. Uniform aue 2 provides: nlxeept 

to the extent to which they ~ be relaxed by other procedural rule or 

statute applicable to the specific Situation, these rules sha.ll apply in 

ever,. proceeding, both crimina1 aZId civil, conducted by or under the 

supervision C1f a court, in wbi ch evidence is produced." '!be CoDID1ssion 

has deleted the langu8g.e tram Uniform aLLe 25 because the Uniform Rules 

&re, by Uniform Rule 2, concerned only with matters of evidence in pro

ceedings conducted by courts and do not apply to hearings or interroga

tions by publiC officials or asencies. For example, the Uniform lblles 

of Eotidence should not be concerned with what a police officer ma;y ask 

a person accused of a crime nor with what rights, duties or privileges 

the quest10ned person has at the police station. Eoten if it were decided 

to extend the rules beyond the scope of Uniform lblle 2, it is illogical to 

speak. C1f a privilege to refuse to disclose when there is no duty to disclose 

in the first place. An evidentiary privilege exists only when the person 

questionedvould, but for the exercise of the privilege, be under a duty 

to speak. Thus, the person who refuses to answer a question or accusation 
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by a pollce officer is not exercising an evidentiary "privilege" because 

the person is under no legal duty to talk to the pollce officer. Whether 

an accusation and the accused I s response thereto are admissible in 

evidence i8 a separate problem with wbich UnifoIm Rule 25 does not puxport 

to deal. Under the California law, silence in the face of an accusation 

in the pollce station can be shawn as an implied admission. On the other 

harid, express or implied reliance on the constitutional provision as the 

reason for faUure to deny an accusation has recently been held to preclude 

the prosecutor from proving the accusation and the conduct in response 

thereto althoush other cases taking the oppoSite view have not been over

ruled. If given conduct of a defendant in a criminal case in response to 

an accusation is evidence which the court feels must be excluded because 

of the Constitution, there is no need to attempt to define these situa

tions in an exclusionary rule in the Uniform Rules of Evidence. A 

com,pe.rable situation would be where the judge orders a specimen of bodily 

fluid taken from a party. The rules pelmi t tlUs. &.It the UnifoIm 

CoDm1ssioners point out that "a given rule would be inoperative in a given 

situation where there would occur from its application an inVasion of 

constitutional rights •.•. [Thus] if the taking is in such a manner as 

to violate the subject's constitutional right to be secure in his person 

the question is then one of constitutional law on that ground. 

The effect of striking out the deleted language from UnifoIm Rule 

25 is that the rule Will then apply (under UnifoIm Rule 2) "in every 

proceeding, both crimips' and Civil, conducted by or under the supervision 

of a court, in which evidence is produced." 

-2-



c 

c 

c 

-
EXCEPTIONS 

In paragraph (a) of the Uniform Rule, now paragraph (1) of the 

revised rule, the vorda "if the priv1lege is cla.1med in an action" have 

been omitted as superfluous because the rule as revised by the Camnission 

applies only in actions and proceedings. 

In paragraph (d) of the Uniform Rule, now paragraph (4) of the 

revised rule, the rule has been revised to indicate lIIOre clearly that 

a partnership or other organization would be included as a person having 

a superior right of possession. 

Paragraph (fl of the Uniform Rule has been deleted because of the 

belief of a majority of the Caamission members that the paragraph is 

unconstitutional in that it would require a witness who is a custodian 

of corporate records to testify on matters contained within the documents 

which would incriminate him personally. 

The COIIIIIIission has revised paragraph (g) of the Uniform Rule, now 

paragraph (6) of the revised rule, to incorporate the substance of the 

present Calitornia law (Section 1323 of the Penal Code). The Commission 

believes that paragraph (g) of the Uniform Rule (in its original form) 

probably would be unconstitutional because it conflicts with Section 3.3, 

Article 1, of the California Constitution. 
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