Date of Meeting: November 27-28, 1959

Date of Memo: November 1, 1953,

Memorandum No. 1
Subject: Uniform Rules of Evidence - Hearsay Evidence Division

In addition to the summary contained in Appendix B, (attached),
you may refer for a detailed step by step summary of action taken by
the Commission and the Bar Commitiee on the Hearsay Evidence division
of Uniform Rules of Evidence to the summary dated November 13, 1958
(s copy of which is enclosed with this memorandum).

In considering these materials, two generel comments should be
kept in mind:

(1) The phrase "action or proceeding" has been substituted
in the revised rules for the word "proceeding” or "action." This is in
accord with a decision of the Commissicn thet the phrase "action or
proceeding” should be used in the Uniform Rules of Evidence where
appropriate.

(2) Rule 654, a new rule, should be studied before considering
the other rules in the Hearsay Evidence Division since Rule 654 is

referred to in a number of the exceptions to Rule 63.

Respectfully submitted,

John H. DeMoully
Executive Becretary
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APPENRNDIX A
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(3(1)) 10/20/59

Note: This is Uniform Rule 62 as revised by the Commission. Changes
in the Uniform Rule {other than the mere shifting of language from one
part of the rule to another) are shown by underlined material for new
material and by bracketed and strike cut meterial for deleted material.

RULE 62. DEFINITIONS.
As used in [Rule~63-and-45a-exncepiions-and-in-she-Ffollewing-ruleay ]

Rules 62 to 66, inclusive:

{1) [€283] "Declarant” is a person who makes a statement.
{2) [€33] "Perceive" means scquire knowledge through one's own

senses.

{3) [£4] "Public [o2fieiad?] officer or employee of a state or

territory of the United States" includes: [am-effieini-ef-a-peiitieni-
subdiviston-of-cuech-state-or-ierritory-ani-of-a-minieipalitye ]

(a) In this State, an officer or employee of the State or of any
smthority, agensy o other political

subdivision of the State.
{b) In other states and in territories of the United States, an

cfficer or employee of any public entity that is substentially equivalent

to those included under subparagraph (a) of this peragraph.

(4) [£53] "state" includes each of the United States and the

District of Columbia.

(5) [€33] "Statement” means not only an orel or written expression
but also non-verbal conduct of s person intended by him as & substitute for
words in expressing the matter stated.

(6) [€¥9] "Unaveilable as a witness" includes situations where
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the witness is:

() Exempted on the ground of privilege from testifying concerning
the matter to vhich his statement is relevant. [y-er]

(b) Disquelified from testifying to the matter. [y-ez]

{c) Dead or unsble [se-be-presens] to testify at the hearing
beceuse of [death-or-ihen-ewissing] physicel or mental illness. [y-er]

(d) Absent beyond the jurisdiction of the court %o compel appearance
by its process. [y-er]

(e) Absent from the {plaee-of) hearing [because] and the proponent
of his statement does not know and with diligence has heen unable to
ascertain his whereabouts.

But e witness is not unavailable:

{a) If the judge finds that [his] the exemption, disqualification,

inability or absence of the witness is due to (i) the procurement or

wrongdoing of the proponent of hie statement for the purpcse of preventing
the witness fram attending or testifying [y] or {#e] (ii) the culpable
act or neglect of such [parsy] proponent; [y} or

(b) If unavailebility is claimed [umder-elause-{dj-ef-ihe-preeceding

paragraph] because the witness is absent beyond the jurisdiction of the

court to compel appearance by its process and the judge finds that the

deposition of the declarant could have been taken by the proponent by

the exercise of reasonsble diligence and without undue hardship [y] or
expense. [amd-thes-she-probabie-imporiance-of-ihe-testimony-iso-such-as-$o
justsfy-the-exupense-ef-soking-sueh-deponattion ]
[£63-~A-bueinessl-as~nged-in-exeepsion-{13)~shati-iaeiuie-every
kiaé.-af—buuinesa,-pyefessisn-,-eeeupa.tien-,-ealliag-e:—eyent!en—ef-instita—

$iensy~vwhether-carried-on-for-profit-or-nobs
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34(1) 10/22/59

Note: This ig Uniform Rule 63 as revised by bhe Commission. Changes
in the Uniform Rule (other than the mere shifting of langusge from ome
part of the rule to another) are shown by underlined material for new
meterial and by bracketed and strike out materiel for deleted material.

RULE 63. HPARSAY EVMUE EXCIUDED -- EXCEPTIONS.

Evidence of a statement which is made other than by a witness
while testifying at the hearing offered to prove the truth of the matter
stated is hearssy evidence and inadmissible except:

(1) [A-ssatemeni-previeusliy-made-by-u-pereen-whe-is-presens
at-she-hearing-aed-available-for-gross-cuamination-with-recpeet-to~-ihe
statement-and-its~-subjeei-masbery-provided-the-statemert-would-be-ad-
m&ssibie-ii-mde-hy-deeiamt-while-testifyins-as-a-wi‘-:aeesi-] When a

person is a witness at the hearing, a statement made by him, though not

made at the hearing, is admissible to prove the truth of the matier

stated if the statement would have been admiseible if made by him while

testifw and the statement:

(s} Is inconsistent with his testimony at the hearing and is

offered in compliance with Rule 22; or

(b) Is offered after evidence of a prior inconsistent statement

or of a recent fabrication by the witness has been received and the

stetement is one made before the allegLed inconsistent statement or

fabrication and is consistent with his testimony at the heering; or

{c) Concerns a matter as to which the witness has no present

recollection and is a writing which was made at A time when the facts
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recorded in the writing actually occurred or at such other time when the

facts recorded in the writing were fresh in the witness's memory and the

writing was made (i) by the witness himself or under his direction or

(ii) by some other person for the purpose of recording the witness's

statement at the time it was made.

(2) [Affidaviks-to-the-eutent-admiseible-by-the-sbatutes-of-this

Btates] To the extent otherwise admissible under the law of this State:

{a) Affidavits.

(b) Depositions teken in the action or proceeding in which they

are offered.

H
i
1
i
i
i
b
b
v
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{c) Testimony given by & witness in a prior trial or preliminary

hearing of the action or procéeding in which it is offered.

(3) [susdest-be-the-omme~iinitasionn-and-ebjections-an-though
the-deelazant-were-testifying-in-perseny-ta) -bestimeny-in-the-form-af-a
deposition-taken«in-compiianee-with-the-tav-of-this-state-for-use-as
$esbimony-in-the-brial-of-the~aebion-in-vhich-offered;-or-(b)-if-the
Judgre-finds~-shas-the-deelnrant-in-unavailabla~ea-a-vituesa-as-5ke~-kearingy
testineny-givenrag-a-~Witneso-tn-aRother-aebion-or-in-a-depostsion-taken
in-ecmpliagee-with-lav-for-use~-as-tegtineny-in-she-srinl-ef~another-notiony
when-fi)-the-testimeny-is-offered-againss-a-parsy-vho-offaved-1i-in-his
ewh-behalf-on-the-former-oeeasioBy ~or-againgt-the-successor-in-interest-of
sueh-pArtYy -o¥-Lil}-the-ispue-is-sueh-that-the-ndverse-parsy-on-she-£former
eeecasion-had-she-wighf-and-apporiunlity-£for-eress-anamination-with-aa
interept-and-metive-cinilar-io-that-which-the-adverse~pariy-has-in-the

aebion-in~whioh-she-testimony-is-offeveds] Subject to the same limitations

and objections as though the declarant were testifying in person, testimony

“he
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given under cath or affirmation as a wiiness in apother action or proceed-

ing conducted by or under the supervieion of a court or gther official

agency baving the power to determine controversies or testimony taken by

deposition taken in compliance with law in such an action or procgeding,

but only if the judge finds thet the declarant is unavailsble as a witness

at the hea.ring_a.nd thet:

(a2} Such testimony is offered against a party who offered it in

evidence on his own behalf in the other action or proceeding or against

the successor in interest of such party; or

(b} Ina eivil action or proceeding, the iesue is such that the

adverse party in the other action or proceeding had the right and

opportunity for cross-examinetion with an interest and motive similar to

thet which the adverse party hae in the action or proceeding in which the

testimony is offered; or

(e} Ina criminal action or proceeding, the present defendant

was a party to the other action or proceeding and had the right and

opportunity for cross~eyamination with an interest and motive similar

to that which he hes in the action or proceeding in which the testimony

is offered except that the testimony given st s preliminary hearing in

the other action or proceeding is not admissible.

(4) Subject to Rule 654, a statement:

{a}) Which the judge finds was made while the declarant was per-
ceiving the event or condition which the statement narrates, describes
or explains; 5] or

(b} Which the judge finds [wae-made-whiie-the-deelavent-was

P
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undesr-the-girees-of-a-nervous-exeisenent- eaused-oy-suek-perecpiiony-or]

(1) purporte to state what the declarant perceived relating to an

event or copdition which the statement narretes, describes or explains

and (11) was made spontaneously while the declarant was under the stress

of & nervous excidement caused by such perception.

{(e)--tf-he-deciarans-is-uanvailnble~as-a-vitnessy-a~-stabenent
narrekingr-deseribing-ar-exnpinining-an-cyent-or-condision-whieh-the-judge
finds-~-wes-made-by-the~deelarank-pi-a-sime-yhen-the-maiter-had-been
reeeRbly-peveeived-by-him-and-while-his-recotieetion-vas-eleary-end-was

mede-in-goed-faith-prior-te-ihe-commenceunens~of-she-aetion; |

(5) Subject to Rule 654, & statement by a [perssn-unevailabile
as-a-wikness-because-of-his-denth] decedent if the judge finds that it

was made upon the persopsl knowledge of the declarant, under a sense

of impending death, voluntarily and in good falith and {while-ihe

deelarani-was- eondeious-of-his-impending-death-and-beideved] in the

belief that there was no hope of his recovery. [#]

{(6) [In-e-eriminal-proecceding-ae-againet-the-necusedy-a-previons
gtaterent~by-hinm-volakive-so-the-affense-chargrd-ify-and-oniy-ify-she
judge-finds-that-the-aseyped-when-making~-the~statenent-was-ecnsnieous-and
was-eapable-of-undersbanding-what-he-said-and-didy-and-that-he-was-net
indused-to-make-the-stabement -fa)-under-eompuision-ew-by-infliokion-or
threnbp-pf-infliskion-af-suffering-upen-hin-or-anothevry -ar-by-prolonged
inbewrogabion-under-grek.-gireumstanses-as-50-rendey-the~-ghatement-invol-

uataryy—ar—@b}-by-threats-er—g:am&see-eanee!aiag-aetianp%e-bemtaken-byha
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publie~-offieial-with-reference-to-ihe- erimey-iikely-to-eatade-she-aeeuced-
to-palie- suek- o~ statement-falgelyy - and-node-hy-a-pergep~whon- she-accused-
resgenabiy-believed-ta-have-she-pewer-or-anshority-5o0-exesute-the-same; ]

Subject to Rule 65A, in & criminal action or proceeding, as against the

defendant, a previous statement by him relative to the offense charged,

unless the judge finds pursuant to the procedures set forth in Rule 8

that the statement was made:

(a) Under circumstances likely to cause the defepant to meke &

false statement; or

{(b) Under such circumstances that it is inadmissible under the

Constitution of the United States or the Constitution of this State.

(7) Subject to Rule 654 and except as provided in paragraph (6)

of this rule, as against himself, a statement by a person who is a party

to the action or proceeding in his individual or {a] representative

capacity. [end-3f-the-tastery-who-was-aesing- in-guch-repregentative

eapeeisy-in-making-she-statements |

(8) subject to Rule 654, as against a paerty, & statement:

{a) By a person authorized by the party to meke a statement or
statements for him concerning the subject matter of the statement; [ 5 ]
or

(b) oOf which the party with knowledge of the content thereof
has, by words or other conduct, manifested his adoption or his belief

in its truth. [ 3]




(9) As egainst a party, a statement which would be sdmissible
if made by the declarant at the hearing if:

(a} The statement concerned a matter within the scope of an
agency or employment of the declarant for the party and was made hefore
the termination of such relationship; [ 5y ] or

(b) [tke-party-and-the-deelerani-were-parsieipating-in-a-plas
fo-conmmit-a-erine-op-a-eivili-wrons~and-the- stnkement~was-reieyant~to-the
plan-op-ibg-gubject-matser-and-was-made-vwhile-the-pian-was-in-existense

and-befiere-ite-complete-exeeution-or-other-serminnsiony] The statement

is that of a co-conspirator of the party snd (i) the statement was made

prior to the termination of the conspiracy and in furtherance of the

common object thereof and {ii) the statement is offered after proof by

independent evidence of the existence of the conspiracy and that the

declarant and the party were both parties to the conspiracy at the time

the ptatement was made; or

(c) In a civil action or proceeding, one of the issues between

the party and the proponent of the evidence of the statement is & legal
liability of the declarant, and the statement tends to establish that

lisbility. { ¢ ]

(10) [Eubjees~to-the-limitations-ef-excepbion-{6)y] Subject

to Rule 654, if the declarant is not s party to the action or proceeding

and is unavailable as & witness, and if the judge finds that the

declarant hed sufficient knowledge of the subject, & statement which the

Judge finds wes at the time of the [assessiem] atatement so far

contrary to the declarant's pecuniary or proprietary interest or so far
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subjected him to civil or criminal liability or so far rendered invalid a
claim by him against another or created such risk of msking him an object
of hatred, ridicule or social disaspproval in the community that a
reasonable man in his position would not have made the statement unless

he believed 1t to be true. [ 3 ]

[Gil}—-ﬁ-sﬁatemeas—byhavvsterueeaeerning—his-qaaiifiea%iens-te

vote-er-the-foet-or-contens-af-hig-voses ]

(12) Subject to Rule 65A, uniess the judge finds it was made in

bad faith, a stetement of the declarant's:

{a) Then existing state of mind, emotion or physicel sensation,
including statements of intent, plan, motive, design, mental feeling,
pain and bodily health, but not including memory or belief to prove the
fact remembered or believed, when such a mental or physical condition is
in issue or is relevant to prove or explain acts or conduct of the
declarant. f y~e# ]

(v) Previous symptoms, pain or physical sensation, made to a
physician consulted for treatment or for disgnosis with a view to

treatment, and relevant to an issue of declerant's bodily condition. [ 3 ]

{13) [Wriiings-effered-as-memoranda-or-veecords-sf-netsy~condi~
tiors-o¥-events~so-pyrove-the-faeis-shated-thereiny ~1f~$he- Jjudge-finda~thas
they-were-made-in-the-regular-esurse-of ~a-buginess-at~ow-abous-the-sime
ef-the-pasy-aondition-er-eveni-reaordedy-and-thad-the-gourees-of-informn-

3ien~from-whiech-made-and-the-method -and- eireunasanaes-of-their-preparation
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Vere-srueh-pe-to-indieate-sheir-brustvorthinesss A writing offered as a

record of an act, condition or event if the custodian or other qualified

witness testifies to its identity and the mode of its preparation and

if the e finde that it was made in the re course of & businese

at or near the time of the act, condition or event, end that the sources

of information, method and time of preparation were such as to indicate

its trustworthiness. As used in this paragraph, "a business" includes

every kind of business; profession, occupation, calling or operation of

institutions, whether carried on for profit or not.

(14) Evidence of the absence [ef-a-memewandum-ew-veesrd] from the

[memerandn-or-] records of a business (as defined in paragraph (13} of

this rule} of a record of an asserted act, event or condition, to prove

the non-occurrence of the act or event, or the non-existence of the
condition, if the judge finds that:

{a) 1t was the regular course of that business to make [sueh
memerandal records of all such acts, events or conditions at the time
thereof or within a reasonable time thereafter, and to preserve them; and

(b) The records of that business were prepared from such

sources of information and by such methods as to indicate their trustworth-

iness.

(15) 8ubject to Rule 64, statements of fact contained in a

written report [-e-ex-findings-ef-faes] made by a public {effieiad]

officer or employee of the United States or by a public officer or

employee of a state or territory of the United States, if the judge finds
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that the meking thereof was within the scope of the duty of such

[egfieiad] officer or employee and that it was his duty to:

(e) [48] Perform the act reported; [ y ] or

(t) [%e] Observe the act, condition or event reported; [ y ] or

(c) [4e]l Investigate the facts concerning the act, condition or
event. {and-se-meke-findings-oy-drav-econelusions-based-on-sueh~investiga-

tienss )

(16) subject to Bule 6L, writings made by persons other than

public officers or employees as a record, report or finding of faect, if

the judge finds that:

(8) The maker was authorized by & statute of the United States

or of a state or territory of the United States to perform, to the

exclusion of persons not so authorized, the functions reflected in the
writing, and was required by statute to file in a designated public
office a written report of specified matters relating to the performance
of such functions; [ y ] and

{b) The writing was made and filed as so required by the

statute. {2]

(17) subject to rule 64; [ ¥ ]

(a) If meeting the requirements of suthentication under Rule
68, to prove the content of the record, & writimg purporting to be a
copy of an officisl record or of an entry therein. [ 5 ]

(b) If meeting the requirements of authentication under Rule

69! to prove the absence of & record in a specified office, a writing made by
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the official custodian of the official records of the office, reciting

diligent search and failure to find such record. [ # ]

{18) subject to Rule 64, [eersifientes] a certificate that the

maker thereof performed s marriage ceremony, to prove the truth of the
recitals thereof, if the judge finds that:

(a) The maker of the certificate wes, at the time and place
certified as the time and place of the marriage, [was] authorized by

law to perform marriage ceremonies; { 7 ] and

{b) The certificate was issued at that time or within a reasonmable

time thereafter. [ 3 ]

(19) subject to Rule 64, the official record of & document
purporting to establish or affect an interest in property, to prove the
content of the originsl recorded document and its execution and delivery
by each person by whom it purports to have been executed, if the judge
finds that:

(&) The record is in fact a record of an office of a state
or nation or of any govermmental subdivision thereof; [ y ] end

{b) An spplicable statute authorized such a document to be

recorded in that office. [ 3 ]

(20) Subject to Rule 64, evidence of & final judgment adjudging

a person guilty of a felony, to prove, against such person, any fact

essential to sustain the judgment. [ 3 ]




(21) To prove the wrong of the sdverse party and the amount of
dameges sustained by the judgment creditor, evidence of e final Jjudgment
if;

!a.! Offered by a judgment debtor in an action or proceeding

in which he seeka to recover partial or total indemnity or excreration
for money paid or liabllity incurred by him because of the judgment; and
[ y-provided ]

(b} The judge finds that the judgment was rendered for dsmsges
sustained by the Judgment creditor as a result of the wrong of the

adverse party to the present action or proceeding. [+]

(22) To prove any fact which was essential to the judament,
evidence of a final judgment determining the interest or lack of interest
of the public or of & state or nation or govermmental subdivision thereof

in land, if offered by = party in an action or proceeding irn which any

such fact or such interest or lack of interest is a material matter. [ +1

{23) sSubject to Rule 654 a statement of s matter concerning a

declarant's own birth, merriage, divorce, legitimacy, relationship by
blood or marriage, race-ancestry or other similar fact of his family
history, even though the declarant had no means of acquiring perscnal
knowledge of the matter declared, if the judge finds that the declarant

is upavailable as s witness, [-4~]

{24) Sublect to Rule 65A, a stetement concerning the birth,

marriage, divorce, death, legitimacy, race-ancestry, relationship by
blood or merriage or other similar fact of the family history of & person

.13~
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other than the declarant if the judge finde that the declarant is

unavailable as a withess and finds that:

(2) [#imds-shas] The declerant was related to the other by
blocd or merriage; or

{b) [finds-thet-he] The declarant was otherwise so intimetely

asgociated with the other’s family as to be likely to have accurate
information concerning the matter declared { 5 ] and made the statement
Lil as upon information received from the other ¢r from & person related
by blood or marriage to the other [ y ] or (ii} as upon repute in the
other's family. [ y-ard-{bj-finds-thas-the-deelareni-is-unavaileble

as-e~-witnesay )

(25) [A-Bsetement-of-a-deelarant-thab-a~stabement-admispible
urRder-exeepiions-{233-or-falh)-of -thés~rute-was-made-by-another-deelaransy
effered-as-bending-so~prove-the-srih-of-the-maiier-dealared-by-hobh
deelapanbsy ~if-she~indge-finds~-shai-bosh~decslararis-are-unavaitahle-as

Wwitnesgess |

(26) Evidence of reputation among members of a family, if:

LEJ The reputation concerns the 5irth, marriage, divorce, death,
legitimacy, race-ancestry or other fact of the family history of a menmber
of the family by blood or marriasge; and

{b) The evidence consists of (i) a witness testifying to his

knowledge of such reputation or {1i) entries in family bibles or other

family books or charts, engravings on rings, family portraits, engravings

on urns, crypts and tombstones and similar evidence.
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(27} Evidence of reputation in a community as tending to prove
the truth of the matter reputed, if [-{aj-] the reputation concerns:

Lgl Boundaries of, or customs affecting, land in the commnity
{ v ] and the judge finds that the reputation, if any, arose before
controversy. [y-or]

(b) [4he-reputasion-eemecewns] An event of general history of
the community or of the state or nation of which the commnity is a part
[ 3 1] and the judge finds that the event was of importance to the
commmnity. [y-ow]

(¢} [tke-repusasion-coneerns] The date or fact of birth, marriage,

divorce [ y ] or death[ylegitimacyy-relationchip-by-bloed-ov-marriagey
eF-racewangessivy)] of a persbn resident in the commnity at the time of
the reputation. [y-er-seme-other-similar-fact-ef-his-family-history-ow
ef-hig~pergenai-gtatns-er- eondition~-vhteh-she~judge-finda-iikely~so-have

been-the-subiect-of-a~reiinble- reputasion-1in-shat~conmuni sy |

(28) If a person's character or a trailt of a person's character

at a specified time is msterial, evidence of his general reputation with
reference thereto at a relevant time in the community in which he then
resided or in a group with which he then habituslly ssscciated, to prove

the truth of the metter reputed. [ 3 ]

{29) BSubject to Rule 6k, evidence of & statement relevant to a

materiel matter, contained in:
(a) A deed of conveyance or a will or other [deeumens] writing

purporting to affect an interest in property, offered as tending to prove
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the truth of the matter stated, if the judge finda that the matter
stated would be relevant upon an issue ss to an interest in the
property [ ¥ 1 and that the dealings with the property since the state-
ment was made have not been incensistent with the truth of the state-
ment. [ ¢ ]

(b) A writing more than 30 years old when the statement has been

since generally acted upon as true by persons having an interest in the

matter, if the writer could have been properly allowed tc make such

statement as a witness.

(30) Evidence of statements of metters of interest to persons
engaged in sn occupation contained in a list, register, periodical [ 3 ]
or other published compilation to prove the truth of any relevent matter
80 stated if the Jjudge finds that the compilation is published for use
by persons engeged in thet cccupation and is generally used and relied

upon by them. [ 3 ]

(31) A published treatise, periodical or pamphlet on a subject
of history, science or art to prove the truth of a matter stated therein
if the Judge takes Judicial notice, or s witness expert in the subject
testifies, that the treatlise, periodical or pamphlet is & reliable

authority on the subject.
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Note: This is Uniform Rule 64 as revised by the Commission. Changes
in the Uniform Rule {other than the mere ehifting of langusge from one
part of the rule to ancther) are shown by underlined material for new
material and by bracketed and strike out material for deleted meterial.

RULE 6k. DISCRETION OF JUDGE UNDER CERTAIN EXCEPTIONS TO HEARSAY

RULE TO EXCLUDE EVIDENCE.

Any writing admiseible under exception [e] {15), (16), (17}, (18),

{emd] (19), (20) or (29) of Rule 63 shall be received only if khk party

offering such writing has delivered a copy of it, or so much therecf as
may relate to the controversy, to each adverse party & reasonable time
before trial unless the judge finds that such adverse party has not been
unfairly surprised by the failure to deliver such copy. HNothing in

this section is intended to affect or limit the provisions of Sections

2016 to 2035, inclusive, of the Code of {ivil Procedure, relating to

depositions and discovery.
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Wote: This 1s Uniform Rule 65 as revised by the Commissicn. Changes
in the Uniform Rule (other than the mere shifting of language from one
part of the rule to another) are shown by underlined material for new
material and by bracketed and strike out material for deleted msterial.

RULE 65. CREDIBILITY OF DECLARART.
Evidence of a statement or other comduct by & declarant

inconsistent with a statement of euch declarant received in evidence

under an axception to Rule 63 [ 3 ] is admissible for the purpose of

discrediting the declarant, though he had no opportunity to deny or

explain such inconsistent stetement or cther conduct. Any cther evidence

tending to impair or support the credibility of the declarant is
admissible if it would have been admissible had the declarant been a

witness,

~18.
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(34(1)) 10/22/59

Note: This is & new rule proposed by the Law Revision Commission.

HULE 65A. QUALIFICATION OF DECTARANT.  [NIm]

Any stetement otherwise admissible under peragraph (4), (5), (6),
(1), (8), {10), (12), (23) or (2k) of Rule 63 is insdmissible if the

Judge finde that at the time of making the stetement the declarant did

not possess the capacitles reguisite to gualify as a witnese under Rule 17.

The burden of esteblishing that a statement is inadmissible because of
L

the provisions of this section is upon the person cbjecting to the

admisslon of the evidence.

-19-
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(3%(1)) 10/22/59

Noke: Thia is Uniform Rule 66 as revised by the Commission. Changes
in the Uniform Rule {other than the mere shifting of langusge from one
part of the rule to another) are shown by underlined material for new
material and by bracketed and sirike out material for deleted material.

RULE 66, MULTIPLE HEARSAY.

A statement within the scope of an exception to Rule 63 [sha2i]
is not {ke] inadmissible on the ground that it includes a statement made
by another declarant and is offered to prove the truth of the included
statement if such included statement itself meets the requirements of

an exception.



(3%(L))
APPENDIX B

ACTION TAKEN

Uniform Rules of Evidence -- Hearssy Evidence Division

This summery indicates the action taken
on the Uniform Rules of Evidence (Hearsay
Evidence Division) by {1) the California
Law Revision Commission snd (2) the State
Bar Committee to Consider the Uniform

Rules of Evidence.

November 1, 1959




10/26/59
RULE 62 DEFINITICNS

Commission: The Commission has not finally approved
parsgraphs (3) and (4) of the revised rule.

The Cormission considered deletion of sub-
peragraph (b} of the first paragraph of
paragraph (6) of the revised rule but deferred
final decislon pending receipt of a report
from our research consultant. This report,
entitled "Whether Rules Which Disqualify
Certain Persons as Witnesses Also Disquelify
Hearssy Declarants” (Sept. 29, 1958), was
distributed at the last meeting. Our
conaultant does not recommend the deletion

of paragraph (6) (b) of the reviged rule; ACTION BY
he does reccmmend some changes in Rule 63 STATE BAR
because of the provislons of revised rule COMMITTEE
62(6} (first paragraph) (b) and in substance  AND BY
recommends the new rule 65A. COMMISSION
REQUIRED

The Commission has not considered the transfer

of the definition of "a business" from

. Uniform Rule 62 to exception {13) of revised
rule 63 (to which this definition applies).

™,
f

Bar Committee: The State Bar Cormmlttee has not finally
approved the finsl form of the revised rule
and has not considered the transfer of the
definition of "a business" from Uniform
Rule 62 to exception {13) of revised rule 63
(to which this definition applies).

Note: The staff made a number of changes in the form of this
rule. The definitions are arranged in alphabetical
crder and the entire rule is put in tabulated form to
improve readability. The pections to which the definitions
apply have been clearly specified in the revised rule.
The definition of "a business" has been transferred from
Rule 62 to exception (13) of revised rule 63.

)
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RULE 63 HEARSAY EVIDENCE EXCLUDED -- EXCEPTIONS

The Genereal Rule

Commission: Approved without change.

Bar Committee: Approved without change.

Paragraph (1) - Previous Statements of Witnesses at Hearing.

Commission: All members present (three)} voted in favor
of revised rule., The Commission has not,
however, gpproved the revised rule.

Bar Committee: Approved as revised (in substance).
Note: The Commission staff has mede a revisicn in form of

subparagraph (c¢) of revised rule 63(1). Scme changes
in form of rule have been made by the staff.

Paragraph (2) - Affidavits; Depositions end Prior Testimony in Same Prcceeding.

Commission: Approved as revised.
Bar Committee: Approved as revised.
Note: The Commission staff has inserted "or proceeding” after

"action" in two places.

Paragraph (3) - Depositions and Prior Testimony in Another Proceeding.

Commisalon: Approved ag revised.

Bar Committee: Approved as revised.

Note: The Commission etaff has substituted "action or proceeding”
for "proceeding” in this rule and has improved the form of

the revised rule.

Paragraph (4) - Spontaneous Statements.

Commission:  Approved as revised (but see note below).

Bar Committee: Approved as revised (but see note below)
EXCEFT Bar Committee would insert prior to
'a statement" in the introductory clause

BAR COMMITTEE

AND COMMISSION

rr——

NOT IN AGREE
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the words "if the declarant is imavailable MERT; ACTICH BY

88 a witness or testifies thet he does not BOTH BAR

recall the event or condition involved." COMMITTEE AID
COMMEISSION
REQUIRED

Note: Reither the Bar nor the Commisasion has approved the
insertion of the words "Subject to Rule 65A."

The Commission does nob agree with the Bar on the
insertion of the words indicated under the prior action
of the Bar Coamnittee.

The Commisgion ateff has improved the form of the rule.

Paragraph (5) - Dying Declarations.

Commission: Approved as revised {but see note below). ACTION BY
BAR COMMITTEE
Bar Committee: Approved as revised (but eee nocte below). ARD COMMISSION

Note: Neither the Bar nor the Commission has approved the
insertion of the words "Subject to Rule 654."

Paragraph (6) - Confessions and Other Admissions in Criminal Proceedings.

Commission: Approved as revised (but see note below). ACTION BY
BAR COMMITTEE
Bar Comnittee: Has not acted on revised rule. AND COMMISSION
REQUIRED

Note: Eeither the Bar nor the Camissicn has approved the
ingertion of the words "Subject to Rule 65A."

The Bar Commlttee has not considered this revised rule.
"Action or proceeding” has been substituted for "proceeding”

and "defendant" has been substituted for "mccused" and
the form of the rule has ctherwise been improved.

Paragraph (7) - Admissions by Parties in Civil Proceedings.

Commission: Approved as revised (but see note below). ACTION BY
BAR COMMITTEE

Bar Committee: Approved as revised {(but see note below). AND COMMISSION
REQUIRED
Rote: Neither the Bar nor the Commission has approved the
insertion of the words "Subject to Rule 65A,"

The staff has made changes to improve the form of the rule.
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Paragraph (8) - Authorized and Adoptive Admissions.

Comuission: Approved as revised (but see note below). ACTION BY
Bar Ccmmittee: Approved as revised (but see note below). AND COMMISSION
REQUIRED

Rote: HNeither the Bar nor the Commission has approved the
insertion of the werds "Subject to Rule 654."

Paragraph (9) - Vicarious Admissions.

Commission: Approved as revised.
Bar Cormittee: Approved as reviged,
Note: The words "or proceeding" have been ingerted after the

word "action.”

Peragraph (10) - Declarations Against Interest.

Commission: Approved as revised (but see note below). ACTICN BY
BAR COMMITTEE
Bar Commitiee: Approved as revised tut Northern Section not AND COMMISSION
sufficiently represented to consider action REQUIRED
taken a3 final action of State Bax Cormittee
(but see ncte below).

Note: Neither the Bar nor the Commission has approved the
insertion of the words "Subject to Rule 654."

The words "or proceeding” have been ingerted after the
word "action."

Paragraph {11) - Voter's Statements.

Commlssion: Disapproved.

Bar Committee: Disapproved.

Paragraph (12) - Statements of Physical or Mental Condition of Declarant.

Commiseion: Approved (bubt see note below). ACTION BY
BAR COMMITTE!
Bar Committee: Approved; then determined ‘o reconsider insofar AND COMMIS-
as precludes declarations relating to declarant's SION REQUIREL
donative intent at o prior time (cf. Willldam:
v. Kidd, 170 Col. 63L}). Referred to Messrs. Baker,

b

L
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Kous, Kadison and Selvin for further study
and report. (see note below)

Note: HNeither the Bar nor the Commission has spproved the
insertion of the words "Subject to Rule 65A."

Peragraph {13) - Business Intries and the Like.

Commisgeion: Approved as revised {but see note below).
Bar Committee: Approved as revised (but see note below).
Note: Neither the Bar nor the Commission has approved the

transgfer of the definition of "a business" fram
Rule 62 to Rule 63{13).

Paragraph (14) - Absence of Entry in Business Records.

Cormission: Approved as revised (but see note below).

Bar Committee: Approved as revised (but see note below).

Note: Note that the definition of "a business" is specifically

incorporated by reference in the revised rule - this
has not been approved by either the Bar Committee or
the Commission. The section has been tabulated to
improve readasbility.

Paragraph (15} - Reports of Public Officers and Employees.
Commission: Approved as revised.

Bar Committee: Has not considered revised rule.

ACTTON BY
BAR_COMMITTEE
AND_COMMISSION

ACTICHE BY
BAR COMMITTEE
AND COMMISSION

ACTION BY
PAR COMMITTEE
REQUIRED

Paragraph (16) - Filed Reports, Made by Persons Exclusively Authorized.

Camission: Approved as revised,

Ber Committee: Has not considered revised rule,

Paragraph (17) - Content of Official Record.

Coutni ssion: Approved (but see note below).

Bar Committee: Approved (but see note below).

ACTICN BY
BAR COMMITTEE

REQUIRED

ACTION BY
BAR COMMTITTEE
AND COMMISSIOR
REQUIRED
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Note: The words "if meeting the requirements of authentication
under Rule 69" have been inserted - this has not been
epproved by the Bar or Commission.

Paragraph (18) - Certificate of Marriage.

Commission: Approved as revised.

Bar Committee: Approved as revised.

Paragraph (19) - Records of Documents Affecting an Interest in Property.

Commission: Approved.

Bar Commitiee: Approved.

Paragraph (20) - Judgment of Previous Conviction.

Commission: Approved as revised. BAR
COMMITTEE
Bar Committee: Disapproved. 3tate Bar Commitiee suggests AND
that if Commiseion does recommend peragraph (20), COMMISSION
it should be revised to make it clear that a DISAGREE

Judgment admitted thereunder is not conclusive
but merely evidence. It was suggested that this
might be done by inserting "ae tending” before
"to prove.”

Paragraph (21) - Judgment Against Persons Entitled to Indemmity.

Commission: Approved. BAR COMMITTEE
ARD COMMISSION
Bar Committee: Disapproved in preseat form; Messrs. Hayes DISAGREF

and Patton to redraft for Commitiee's
further consideration.

Note: The words "or proceeding” have been inserted after the
word “action."”

Paragraph {22) - Judgment Determining Public Interest in Land.

Commission: Approved.
Bar Committee: Approved.

Rcte: The words "or proceeding” have been inserted after the word "action.”
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Paragraph (23) - Statement Concerning One's Own Family History.

Commission: Approved {but see note below). ACTION XY
BAR COMMITTEE
Bar Committee: Approved (but see note below). ARD COMMISSTION
REQUIRED

Note: The words "as a witness” have been inserted at the end
of this paragraph to conform to the definition in
Rule 62 and to the following paragraphs of Rule 63.
This insertion has not been approved by elther the
Commission or the Bar Committee, HNeither has the
insertion of the words '"Subject to Rule 65A" been approved.

Paragraph (24} - Statement Concerning Family History of Another.

Cormission: Approved ss revised (but see note below). ACTICN BY
BAR COMMITTEE
Bar Committee: Approved as revised (but see note below). AND COMMISSTION
REQUIRED

Note: Neither the Bar Committee nor the Commission has
approved the insertion of the words "Subject to Rule 654."

Paragraph (25) - Statement Concerning Family History Based on Statement
of Another Declarsnt.

Commission: Disapproved.

Bar Committee: Disapproved.

Paragraph {26) - Reputation in Pamily Concerning Family History.

Commissicn: Aprroved as revised,
Bar Committee: Approved as revised.

Bote: The Comreission staff has improved the form of the revised rule.

Paragraph {27) - Reputation -- Boundaries, General History, Family History.
Commisgion: Approved as revised, |
Bar Committee: Approved as revised,

Hote: The Commission staff hes improved the form of the revised rule.
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Paragraph (28) - Reputation as to Character.

Commission: Approved as revised.

Bar Committee: Approved as revised.

Paragraph (29) - Recitals in Writings.

Commission: Approved as revised.

Bar Committee: Approved as revised.

Paragraph (30) - Commercial Lists and the Like.

Commission: Approved.

Bar Committee: Disgpproved as proposed; referred to Messra.
Hayes, Hoberg, Kaus and Selvin for further
study and report to consider, among other
things, whether paragraph (30) should be made
subject to Rule 6k,

Paragraph (31.) - Learned Treatises,

Cormission: No action teken.

Bar Comittee: Disapproved as proposed; referred to Messrs.
Hayes, Hoberg, Kaus and Selwvin for further
study and repcort to consider, among other
things, whether paragraph (31} should be
made subject to Rule 6k,

ACTION BY
BAR COMMITTEE
REQUIRED

ACTION BY
COMVISSION AND
BAR COWHITTEE
REQUIRED
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RULE 64 DISCRETION OF JUDGE UNDER CERTAIN EXCEPTIONS
TO HEARSAY RULE TO EXCLUDE EVIDENCE

Commission:

Bar Committee:

Commission:

Bar Cormittee:

Approved in principle only.

Ho action taken on revised rule.

RULE 65 CREDIBILITY OF DECLARANT
Approved as revised.

No final action taken; referred to Messrs
Baker end Patton to ccnsider whether rule
should be modified as proposed in Patton

memorandum on parsgreph {10) of Rule 63,

dated June 25, 1958.

RULE 65A QUALIFICATION OF DECLARANT [New Rule]

Cormission:

Bar Committee:

Note: This is a new rule.

No action taken (see note below).

No action taken (see note below).

(), (5), (6), (1), (8), (10}, (22}, {23) and (24}
of Rule 63, as revised.

Commission:

Bar Committee:

RULE 66 MULTIPLE HEARSAY
Approved.,

Approved.

Rote: The Commission staff has lrproved the form of
this rule.

It is referred to in parsgraphs

ACTION BY
COMMISSION AND
BAR_COMMITIER
REQUIRED

ACTION BY
BAR COMMITTEE
REQUIRED

ACTION BY
COMMISSION AND
BAR COMMITTER
REQUIRED

ACTION BY
COMMLSSION_AND
BAR_COMMITTEE




November 13, 1958

SUMMARY OF ACTION TAKEN BY THE
CALIFORNIA LAW RKEVISICN CCMMISSION
AND THE STATE BAR COMMITTEE TO
CONSIDEZR THE UNIFORM RULES QF
EVIﬁEECE-




Rule &

1. As proposged:

Prelimincry Inquir: by Judge. When the quali-
fication of a person to be a witnuess, or the admisse-
ibility of evidence, or the existence of a privilege
is stated in these rules to be subject te a condition,
and the fuilfiliment of the concditior is in issue, the
issue is tc b= determined by the judgse, and he shall
indicate to the parties which one has the burden of
producing evicence and the burden of proof on such
issue as implied by thz rule under which the question
arises. The jiudge may hear and determine suzh matters
out. of the presence or hearing of the jury, except that
on the admissibility of a conressior the judge, if re-
quested, shall hear and determine the question out of
the presence and hearing of the jury. But this rule
shall not be construed to limit the right of a party
to introduce before the jury evidence relevant to
weight or credlbiliity.

C: 2. dection of Commission:

Not yet considered,

3. Action of Worthern Sections

Has not yet considered Rule itsell but approved
Professor Chadbournts proposal to add following at
end of Dule: "In the determination of the issue
aforesaid, exclusionary rules shall not apply,
subject, however, to Rule 45 and any valid claim
of privilege."

L. Action of Southern Section:

Not yet consicdered.
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1.

Revisad
July 28, 1958

Rule 19

As proposed:

Prereguisites of LKnowiedge and Experience,
As a prerequisite for the testimony or a witness
on a relevant or material natter, thare must
be evidence that he has perscnal knowledge there-
of, or experienrce, training or education if such
be reguired. Such eviderce may be by the testi-
mony of the witness himself., Ths judge may
reject the testimony of a witness that he
perceived a mattsr if he finds that no trier
of fact couid rsascnably believe that the
witness digd perczeive the matter. The judze
nay recelve conditionally the testimony of
the witness as 0o a relievant cr naterial matter,
subject to the evidenzce of knowledge, experience,
training or ecducation being later supplied in
the course of the trial. . -

2. Original Action of Commission:

5

Has not considered Rule as proposed. In connection
with consideration of opening paragraph of Rule 63,
preposed to aad following paragraph to Rule 19

As a prereguisite for evidence of the conduct

£ a person reflescting his Dbelief concerning a
material or relevant natter tut not constituting
a statement as defined in 52(1), there must be
svidence that the person had at the time of his
conduct personal knowledge of such material or
relevant matter or exnerience, training or edu-
cation, if such be required.

Action of State Bar Committee!

Did not consider Rule itself. Disapproved amend-
ment proposed by Conmission.

Action of Northern Section:

Avproved first two sentences of Rule as proposed.
Disapproved last two sentences.

Action of Southern Sections

Considered Rule as prorosed preliminarily and
referred to Messrs. Patton and Selvin for redraft.
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Fule 19 {cont.)

6. Action of Commission 7/19/58:

Withdrew proposed anendment of Rule 19.

Revised
July 28, 1958




(: Rule 20

l, As proposed!

See Metion of Commission.!

2, Action of Commission:

Approved as proposed with modification as shown:

Tvidence unneral¢v Aflecting Credibilitv,

ubieee-ea-uuiesiﬁl-ana 22 Excep* a5 OLNErW.Se
Erov1ued in Rules 21 ard 22 or any other oI these
Rules,for the purpose of *mpa ring or, whea the
cred10~li*v of the wit ness nas been attacked,
supporsing the credip-.iiLy Of a4 witness, an’ party
includirg the party calling him mav examine him
and iatroduce extrinsic evidence concerning any
coriduct by him and anv other matter relevant upon
the issues of credibility,

3. Action MNorthern Saction:

— Found rule acceptatle in principle except for

_ inclusion of words “or supporting®; would limit
supporting evidence to cases where credibility
has been attacked. Reiferrec Rule 20 to Mr. Baker
to draft an amendment or a separate rule to cover
admissibility of evidence to suprport the credi-
bility of a witness.

Lo Action Scouthern 3sction:

Not yet considered.
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1.

2.

Se

4.

Rule 21

As proposed:

Limi tations on Evidence of Conviction of
Crime a8 AfTecting Lreqibiilty. Lvidence of
the conviction of a wltness for a crime not
involving dishoneaty or false stabtement shall
ba inadmissible for the purpcse of Impalring
his credibility., If the witness be the accused
in & eriminel proceeding, no evidence of his
conviction of & crime shall be admissible for
the sole purpcse of Impairing his credibility
unless he has flirst introduced evidence ad-
misaible solely for the purpose of supporting
his eredibility.

Action of Commission:

Discussed but final action not taken.

Acticon Northern Sectlon:

Proposed following ss substltute for first
sentencs:

Evidenca of the conviction of a witness
of a mlisdemeanor, or of & felony not
involving dishonesty or false statement,
shall bs inadmisaible for the purpose

of impairing his oredibllity.

Made several suggestions for chenges in sscond
sentence; referred to Mr. Baker to dralt revision.

Aetion Southern 3sction:

Not yet considered,




()

(M

1.

2.

Se

4.

Ruls 22

Aa propoged:

Further Limitations on Admissibility of
Evidence Affecting Credibilitv. AS aifscting
tha credibility of a witness {(a) in exemining
the witness ss to a statement made by him in
writing inconsistent with any part of his
tegtimony it shell not be necessary o show
or read to him sny part of the wrlting provided
that if the judge deems 1% fessible the time
and place of the wrlting and the name of the
person addresssd, 1f any, shall be indlicated
to the witness; (b} extrinsic evidence of prior
contredictory statements, whether oral or
written, made by the witness, may in the
discretion of the judge be excluded unless the
witness was so exasmined whils testifying as
to give him an opportunity to 1dentify, explain
or deny the statemsnt; (c¢). svidence of traits
of his‘character other than honesty or veracity
or their opposites, shall bs inadmissible;'{d}
evidernce of speciflc Instances of hls conduct
relevant only as tending to prove a trait of his

character, shall be inadmissible,

Aotion of Commissiqg.

Approved.

Aetlon Northern Sectlon:

Approved (&) by divided vote.

foncluded subdivision (b) unclear and referred
to Mr, Beker to redraft for clarification.

Approved subdivision {c) with amendment to
insert "reputation for" after "“than",

Approved subdiviaslon {d).

Action Southern Section:

Not yet conaldered.
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1.

Bule L%

&As proposed:

Discretion of Judge to Exclude Admissible
Evidence. Ixcept as in these rules otherwise
provided, the judge mav in his discretion exclude
evidence if he finds that i1ts probative valus is
substantially cutweighsd by the risk that its
admission will {a) necessitate undue consumption
of tim=2, or (b} create subsvantial danger of undue
prejudice or of confusing the issues or of mislead-
ing the jury, or (¢) unfairly and harmfully surprise
a party who has not had reascnable opportunity to
anticinate that such evidenze would be offersd.

Action of Cormission::

Apporoved insofér as aprlies to Rules 20 and 22.

Action of Northern Sectiont

Not yet considered.

Action of Southern Sectiont

Not vet considered.
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1.

a.

3.

Revised
July 15, 1958

3/2h/58

As proposad:

See "Action of ote Tar Cammitize.”

Original Action .of Commission:

Approved subdivision (1)

Action of State Bar Committeess

a)

Approved all but paragraph numbered {6) as
provosed with mocdifications as shown:

Definitions. As used in Rule £3 and its ex-
ceptions and in fules 64, ©5 and 65 sthe-feliewing
FHLeS,

(1) "Statement™ means not only an oral or
itten exnression but also non-verbal conduct of
a p rson intended by him as a substitute for words
in expressing the matter stated.

- {2) "™Declarant" is a person who makes a
statament.

{3} "Perceive" means acquire knowledge
through onets own senses.

(L) "Public Official™ of a astate or territory
of the United States includes an official of a
rolitical subdivision of such state or territory
and of a municipality.

{5) ™3tate® includes the District of Columbia.

(6) ™4 business" as used in exception (13)
shall irclude every kind of business, profession,
occupation, calling or operation of institutions,
whether carried on for profit or not.

(7} "™navailable as a witness" includes
situations where the witness is (a) exempted on
the ground of privilege from testifving concerning
the matter to which his statement is relevant,



Hevised :
suly 15, 19%8
C o/ 2156

Rule 62 (cort.)

r (b) disqualified from testifying to the

matter, or {c¢) dead or unadle to be present to
testify'at the hearing because of deash-ep then
sxisting rhvsical or mental illness, or (d} absent
bevyeond the jurisdiction of the court to compel
appearance dy its proczess, or (e} absent frou the
p=zaes-of hearing besadse gnd the prepornent of his
statement does not know and with diligence has
been unabls to ascertain his whereabouis.

But a witrness is not unavailable (a) if the
Judge finds that his exemption, discualification,
inability or abssnce is due to procirement or
wrongdoing of the proponent of his statement for
the purpose of preventing the wituness from attend-
ing ‘or testifying, or to the culpablie neglect of
such propenent passy, or (b} if unavailability is
claimed under clause (1) of the preceding para-
grarh and the judge finds that the deposition of
the declarant could have been taken by. the vreoponent
by the exercise of reasonable diligence and without
uncue hardshlp, or expengejy-are-shas-the-puebable
tRpEFsAReA~aE-Ehe~5eabiReRF-25~ERBR~AS~be~Fushify
the-exnernse-ef-saking~guen~depestsien.

()

b} Deecided that the varagraph of Rule €2 numbered (6)
should te approved subject to such revision as may
be necessarv to conform it to final acstion taken
on subdivisions {13) and (13) of Rule 63,

4. Action of Commission (9/6/58):

a) Approved as modified by State Bar Committee, with further
proposed modifieation of Subdivision (7) as shown:

(7) “Unavailable as a witness" includes situations
where the witness is {a) exempted on the ground of
privilege from testifying concerning the matter to
which his statement is relevant, or (b) disgualified
from testifying to the matter, or (c) dead or unable
te -be -presest to testify at the hearing because of
thep-exigbing physical or mental illness, or (a)
sbsent beyond the jurisdiction of the court to compel
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(1

Rule 62 {cont,)

Revised 9/2k/58

appearance by its process, or {e) sbsent from
the Liearing end the proponent of his atatement
does not know and with diligence has been unable
to agcertain his whersabouts.

But a witnesa is not unavailable (&) if the
Judge finds that hils exemption, disgualifiecation,
ingbility or absence ie due to procurement or
wrongdoing of the proponent of his statement for
the purpose of preventing the witness from ettend-
ing or testifying, or to the culpable act or
neglect of such propenent, or (b) if wiavailability
is claimed under clause {d) of the preceding pare-
graph and the Jjudge finds that the deposition of
the declarant could have been taken Ly the proponent
by the exercise of reascneble diligence and without
undue hardshipy or expense.

Considered deletion of Sutdivision (4} but deferred final
decision pending receipt of staff report. (See Minutes

9/6/58)

Considered modification of Subdivision (5) but deferred
finel decision pending receipt of staff report. (See
Minutas 9/6,/58)

Considered deletion of subsection {b) of Subdivision 7
but deferred final decision pending receipt of report
from Research Consultant.

Agreed with State Bar Committee that final form of Sub-
divigion (6) will have to be determined after Subdivision
(13) of Rule 63 is put in final form.

¥.B. The Californie Law Revision Commission staff
has sscertained that the definition of "business"
in Subdivision {6} is identical with that in
C.C.P, § 1953e; hence no modification of Sub-
division (6) is necessary.

N.B. The California Lew Revisicn Commilsslon staff proposes thet Sub-
division (k) be approved in the following form:

(4) "Public officer or employee of a gtate or
territory of the United Stetesd'inecludes (1) in this
State, an cfficer or employee of any county, city,
city and county, distriet, authority, agency or cther
political subdivision of the State and (2) in other

—_



Rule 62 {Comt.) Revised 9/24/58

states and in territories of the United States, an
officer or employee of any substantially equivalent
‘public entity.

The Staff suggests that Subdivision (5) be approved in the
folliowing form:

{5) "State" includes each of the United States
end the District of Columbia.

It would be Alfficult to frame s definition which would state
what other areas under the jurdisdiction of the tUnited States in
one senspe or mnobther ghould or should not be included. This
should be left to the courts to do in defining "territory of the
United States” vwhere used in the Rules.
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Revised
July 15, 1958

9/2/58
Rule 63

1., As proposed:

Hearsav FEvidence Excluded--hxceotions. Evidence
of a statament which Is made other than by a witress
while testilving at the hearing offered to prove the
truth of the matter stated Is hearsay evidence and
inadmissible except:

2. Action of Cormission:

Approved but in connsction therswith recommended
following addition to Rule 19

{Same as one set forth on page entitled
"Rule 10M]

[

3. Acticn of State Bar Coumittee:

Approved.

Note: It was the view of the State Bar Comuittee that
consideration should be given to the desirability of
stating affirmatively at an appropriate point in the
Rules (possibiy in Rule 7} that the following kinds
of evidence are not excluded by Rule 63:

1) Extrajudicial statements not offered to prove
the truth of the matter stated.

2) Non-verbal conduct not intended by the actoer

as a substitute for words - il.e,, as a
cormmunication.

L. Action of Commission 7/19/58:

Withdrew proposed amendment of Rule 19



()
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2.

3.

Revision
July 28, 1958

Subdivision (1), Rule 63

As proposed:

(1) Previous Statements of Persons Fresert
and Subject to Cross Lxaminacion. & statement
previously made by a perscn wne is present at
the hearing and avalilable for cross examination
with respect %o the statement and its subiect
matter, provided the statement would be admissible
if macde by declarant while testifying as a witness:

Origingl Acticn of Ccmmission:

Disapproved; ovroposed substitute, to read:

{1} FPrevious Statements of Witnesses at the
Hearing. When a person is a witness at the hearing,
a statement made by him, thougih not mede at the
hearing, is adnissibie to prove the truth of the
ratter stated, provided the statemsnt would have
been admissible if made bv him while testifying
and vrovided Jurther:

{a) The stetement is inconsistent with
is tegtimony at tre hearing and is

offared in compliance with Rule 22, or

{b) The s*atement is cffered followirng an
attempt to impair his testimonv as
being recently fabricated gnd tne state-
ment ig one made prior to the alleged
fabrication and is comsistent with his
testimony at the hearing, or

{ec) The s%atement concerns a matter as to
which the witness has no present
recollection,

Acetion of State Bar Conmittee:

Approved Commission substitute with modifications
as shovmi

{1) Previous Statements of Witnesses at the
Hearing, When a person is a witness at the hearing,
z statement made by him, though not made at the
hearing, 1s admissible to prove the truth of the
matter stabted, provided the statement would have




Revised
July 28, 1959

Subdivision (1), Rule 63 {cont.)

been adinissible if made by him while testifying
and proviaed further

{2) The statement is inconsister:t with
his testimony at tna hearing and is
offered in compiiance with Rule 22, or

{b} The statement is offered following an
attenpt to impair his testimoany as being
recantly febricated c¢r when his testimonv
Las heen inmpeached b evicernce of 3 prior
irzcorsiscent statenent and the statement
1s one made prior ©o the alleged fabri-
catlion or pricr inconsistent statement
and is consistert with his tastimonyv at
the hearing, or

{c) The statement concerns a natter &s %o
which the witneses has no present recolilec-
tion arnd is a writing which (i) was made
by the witnesa himseli or under his Zirection,
Lii was made at a ovime when the facts record-
ed_in tha writine actualiv occwrred or at such
other time when the iacts recorded in the
vritine ware iresh in the witnesst's memorvl
and (3ii}) is verifiad by thke witness as naving
tean true and correct when made.

L. Action of Commission 7/19/58:

1.

2!

Proposed new subsection (b) to read:

{b] The statement is offered after evidence
cf a prior incorsistent statement or
supporting a charge of recent fabrication
by the witness has been received and the
statenent is cne made before the alleged
inconsistent statement or fabricatiorn and
is congistent with Lis testimony at the
hearing, or

Declired to accept view of State Rar Committesz on
subsection (c}: held to original action.
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November 13, 1958

Joint Meeting in Coronado 10-8-58:

After discussion, a proposal was made that Subdivision
(1) be approved in the following forms

(1} Previous Statements of Witnesses at the
Hearing. When a person-is a witness at the hearing,
a statement made by him, though not made at the hearing,
is admissible to prove the truth of the matter stated,
provided the statement would have been admissible if
made by him while testifying and provided further

(a} the statement is inconsistent with his
testimony at the hearing and is offered
in compliance with Rule 22, or

(b} the statement is offered after evidence
of a pricr inconsistent statement or of
a recent fabrication by the witness has
been received and the statement is one
macde before the alleged inconsistent
statement or fabrication and is consistent
with his testimony at the hearing, or

(c} the statement concerns a matter as to
which the witness has no present recollec~
tion and is a writing which was made (1)
by the witness himself or under his direc-
tion or {2) by some other person for the
purpose of recording the wiltnesst*s state-
ment at the time it was made and (3) at
a time when the facts recorded in the
writing actually occurred or at such other
time when the facts recorded in the writ-
ing were fresh in the witness's memory.

The State Bar Committee approved Subdivision {1) in
this form, A motion that the Commission approve
Subdivision (1) was made. -Although all members of -
the Commission present voted in favor of the motion,
it failed to carry because only three members were
present. :

Note by Law Revision Commission Staff: -If the proposal
made at the Coronado meeting is adopted, should Subsection
{¢)} not read as follows:




{c)

November 13;_1958

the statement concerns a matter as to which the
witness has no present recollection and is a
writing which was made at a time when the facts
recorded in the writing actually occurred or at

such other time when the facts recorded in the
writing were fresh in the witnesst's memory and

the writing was made {1) by the witness himself

or under his direction or (2) by some other person
for the purpose of recording the witness¥s statement
at the time it was made.
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Revised
November 13, 1958

Subcivision (2}, Rule 62

As vprogesed:;

o (@) ffidavits. Affidavits to the extent
admissible b the statutes of this State:

Original Action of Commission:

Proposed folleowing substitutes

(2) To the extent otherwise admissible by the law
ssatuses of this State:
(a) Affidavits.

(b) Depositions taken in the action in which they
are offered.

{e) m05u1nony given by a witnasss in a prior trial
greliﬂinary hearing of the actloﬁ in which
s offered

Action of State Bar Cormitoee:

{a) Approved as proposed; disapproved Commission
substitute.

{(b) Proposed following new subdivision 2.1:

12.1) To the extent admissible by the
statutes of this State:

(a) Depositions taken in the action in which
they are olfered.

{b) Testimony given by a witness in a prior
trial or prel;miﬁary hearing of the action
in which it is offered.

Action of Commission 7/19/58:

Declined to accept view of State Bar Committee that
should have separate subsection (2.1) )3 reaffirmed original
action with two nodifications:

1. Substituted "undsr the law"™ for "by the statutes."

2. Added "taken in the action in which thev are
offerad™ after M"deposibtions.”

Joint lieetine in Coronado 10/8/58:

State Bar Committee concuwrred in Cormission action of ?/19/58.
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r~ ~~, Hevised

Subdivision {3), Rule 63

As Erogosed:

(3) Depositions and Prior Testimony, Subject
to the same limitations and oblections as though
the declarant were testifying in person, {a)
teatimony in the form of e deposition taken in
compliance with the law of this atate for use eas
tegtimony in the trial of the action in which
offered, or {(b) if ithe judge finda that the
declarant is unaevallable ss a witness at the
hearing, teatimony glven as a witness in another
action or in & deposition teken in compliance
with law for use as testimony in the trisl of
ancther action, when (i) the testimony 1a offered
egainst a party who offered it in his déwn behalf
on the former occasion, or agalnst the succeasor
in interest of such party, or {ii) the iasue is
such that the adverse party on the former occasion
had the right and cpportunity for cross sexamination
with an interest and motive simllar to that which
the adverse party has in the action in which the
teatimony i3 offered;

2. Original Action of Commission:

Proposed following es substitute (part of substance
having been incorporated in Commission substlitute
for Subdivision (2}:

(3) If tne judge finda that the declarant is
unavallsble as & witness at the hsaring and subject
to the same limitations and objections as though
the declarant were testifying in person, testimony
given as s witness in another action or in a
deposition taken in complliance with law in encther
action is admissible in the present action when

{a) The testimony is offered against &
party who offered it in his own behalf
on the former occaslon or agelinat the
successor in interest of such party, or

(b} In a civil sction, the issus 1s such
that the adverse party on the former
‘occasion had the right and opportunity
Tor orcss~exemination with sn interest
and motlve similar to that which the
adversge party has in the actlon in wiich
the testimony 1s offered, or
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Subdivision (3), wule 63 {cont.) . Revised
(e) In a criminal action, the preséi%}y 15, 1958
defendent wes a party to the prior
action end hed the right and oppor=
tunity for cross-exemination with
en interest snd motive similar to
that which he has In the action in
which the testimony is of'fered;
provided, however, that testimony
given &t a mreliminary hearing in
the prior action is not admissible,

3. Action of State Bar Committesa:

Anproved Commission substitute with modifications
as shcwn:

(3) Depositions and Prior Testimony in
Another Procsedinz. Zif-tRe~sudze-~rinds-5n8E-bhe
gee+apans~-25-uhavaiioblie-ap-a-witRass-as-she
peamiRz-ane olub’ect to the sadle limitatlons and
chjections as thouzh the declarant were testi-
fying in person, testimony given under oath or
affirmation as a wittuess in another aebzen

roceeding conducted by or under tha suvervision
of a court or other orficisl agencwy having tha
power to ceternine controversies cr in a cGepo-
sitlon taken in compliance with law in anebhew
aebiern Such g ovroceecinz, s-acmissible-in~the
preseat-asbien provided the judre finds thet the
declarant is unavailatble as a witness at the
hearing, anc waens

fta} (i) The Such testimony is offered against
a party who olffered it in evidencs on
his own behalf er-the-fermep-cssaatern
in the other proceeding or against the
successor in interest of such party, or

{5} £ii) In a civil action, the issue is such
that the adverse party sr-the-fermern
soccaeden Iin the otner proceeding had the
right and opportunity for cross-examination
with an interest and motive similar to thet
vhich the adverse party nas in the astien
proceeding in which the testimony is offer-
ed, or

{e} {iii) In a criminal aetien proceeding the presens
——-— @defendant was a party GO the pricr-agtien

other proceedings and had the right and
opportunity for cross-examination with an
interest and motive similar to that which
he has in the asbien proceedinz in which
the testimony is offered; provided, how-
ever, that the testimony given at a pre-
liminary hearing in the prpier-aebier other
preceeding is not admissiblie.
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Revised -
lovember 13, 1958

Subdivision {3}, Rule 63 (cont.)

L. Action of Commission T/10/58:

5

Approved

substitute propesed bty State Bar Committee

except that will cesiguate subparagraphs (a}, (b)
and (¢] rather thar (i), (ii) and {iii).

Joint Meeting in Coronado 10-g-58:

.Stafé Bar
7/19/58.

Dormittee concurred in Jommission action of



Revis%?
July 28, 1958
Subdivision (4), Rule &3

l. As vroposed:

Ses "Action of Commission".

2. QOriginel Action of Commission:
Approved as propossd with modifications as shown:

, (4) Contemporanesous Statements and Statements
Admissgible on Ground of Necessity ﬁanaraiiﬁ. A
statement (&) whioch the judge finds wed made while
the declerant was perceiving the event or condltion
which the statement nerrates, describes or explsins,
or (b) which the judge finds was made while the
declarant was under the stress of a nervous excite-
ment caused by such perception, or {c) if the iudge

- finds that the declarant 1g unavallable as & witness,
a statement writtén or otherwise reccrded at the
time the statement was made narrating, HescriEing
or explaining ar event or condition which the judge
finds was mede by the declerant at a time when the
matter had besn recently perceived by him ard while
hls recollection was clear, and was mede 1in good
faith prlor to the commencemsnt of the actlion;

3. Action of State Bar Committee:

Proposed following as substitute:

{4} Spontaneous Statements. = If thée declarant
is unavailable as a wilnesgs or testifies that he does
not recall the event or condition involved, a statement

(a) which the judge finds was made spontanecusly and
while the declarant was perceiving the event or con-
ditlon which the statemant narrates, describes or
explains, or {b) which the judge finds purports to
state what the declarant perceived relating to an

event Oor conaisticn which tne statement narrates.
describes or explains, snd was made spontaneouslvy
while the declarant was under the stress or g ner=
vous excitement caused by such perception.




C

Reviged

Subdi\fis_i.on (k), Rule 63 (con‘b.). : c © July 28, 1958

9/24/58

k. Action of Ccmmissiun 7/19/58:

‘lt

pid no‘t‘. a.cccpt Btate Ba.r Comittee proposal to

edd "If the declarant is unavailable as a witness
or testifies that he dces not recall the event or
cond.ition involve&" to Subdivision (1&)

Disapprwed clause (&) of State Bar .Conmittee
substitute for tUniform Rules of Evidence Sub-~

 division (4).

" Accepted clause {b) of State Bar Cormittee sub-

stitute for Subdivision (L).

Concurred with State Bar Committee view that sub-
section (e) of Uniform Rules of Evidence Subdivision
(4} should not ve adopted in this State.



@

November 13, 1958

5. Joint Meeting in Coronado 10-8-58.

After discussion the Commission by unanimous vote
reaffirmed its intention, as presently advised, to
recommend that Subdivision (4) be enacted in the
following form:

{4) Spontaneous Statements. A4 statement (a)
which the judge finds was made while the declarant
was perceiving the event or condition which the
statement rarrates, describes or explains, or (b)
which the judge finds purports to state what the
declarant perceived relating to an event or con-
dition which the statsment narrates, describes
or explains, and was made spontaneously while the
declarant was under the stress of a nerwvous excite-
ment caused by such perception.

The State Bar Committee concurred with the action of

the Commission except that it would insert prior to

"3 statement®™ the words "If the declarant is unavailable
as a witness or testifles that he does not recall the
event or condition invoived.M
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Revisged
July 28, 1958

Subdivision (5), Rule 63

1. As proposed:

3ee "Action of Commission.”

2. Original Action of Cormission:

Approvad ss proposed wifh modification as shown:

(5} Dying Leclaraticas. A statement by a
persca wvavailable as & witness becsuse of his
death 1f the judge finds thet 1% wes made upen
the personal knowledge of the declarant and that
it was made voluntarily and in geod faitn and
while she declarant was conscious of his impending
death and beileved that there was no hope of his
recovery:

3. Action of 3tate Bar Committes:

Approved as modified by Commission with further
modification as shown:

{5} Dyving Declarations. A statement by a
decedent perSeR-HRA¥GLitAbre-a8~A-WitRess-besausa
ef-nie-aecash if the judge finds that it was made
upon the personal knowledge of the declarant,
under a sense of impending death, amé~that-it-was
mage voluntarily and in good ifaith, and while
the-destapanb-wae-eonsetoup~of~his~inponding-doabk
and-bediewed in the belief that there was no hope
of his recovery.

L. Action of Commission 7/19/58:

Approved in fcrm proposed by State Bar Committee.




Revisad
94'!21]';!58

Subdivisior (6} , Rule 63

As pronosed:

See "Aztion of State Bar Committes."

Original Action of Commission:

Dlsapproved' stbssitutad amendment of
subdivision {7;. :

Acticn of State Bar Committee:

Avproved as proposed with modification as shown:

(5] Confess;ons. In a criminal nroceeding as
against the a"CLse“, “a previous statemant by him
relative to the oflerse charzed if, ani only if,
the judge finds that the accused when maling the

statement was consclous and was capable of under-
s*a 16ing what he sald and did, and that he was not
induced to make the statement {a) urder compulsion
or by inflisvion or threats of infliction of suffer-

ing vpon himr or another, or Dv proionged interrcszation

under such c¢ircumstances as to render the statement

involuntary, or {b) by threats or promises concerning

action to be taken Ly a “utllc c:f;c*al with refer-
ence to *the crime, llke‘y to cause the accused to
rake such a statement faisely, and made by a verson
whom the accused reasonably believed to have the

power or authority to executa the same, or {c} under
such other circumatznees thas the statenert was not
i?eely anc voluntarily mage:

Note: At its meeting of July 11 and 12 in San Francisco
che State Dar Commiittee did not discuss specifically
whether the word "reasonably" should be deleted from
clause (t)



Subdivision {6), Rule 63 (cont.)} Revision of 9/24/58

C

L, Action of Commission 9/6/58:

Proposed following as substitute for Subdivieion 6:

{(6) Confessions and Other Admissions in Criminal Pro-
ceedings, In & criminal proceeding, as against the accused,
& previous stetement by him relative to the offense cherged,
unless the Judge finds, pursuvant to the procedures set forth
in Rule §, (a)} that the statement was made under circumstences
likely to cause the defendant to meke s false statement, or
(b) thet the statement was made under such circumstances that
it is inadmissible under the Constitution of the United States
or the Conptltution of this State.




1. As proposed:

Revised
_ November 17, 1958
Sutéivision {7), Rule &

s

See "Action of Commiesion.”

2. Or;ginal Action of Jormission:

Approved as progpessd with modification as shown:

(7) Confesslons and Admissions by Parties. As

against himself s statement by 2 person who is a party
to the actlon in nis Individuasl or a representative
capacity and if the latter, who was acting in such
representative -apaecity in making the statement; pro-
vided, howvever, that if the statement was made by the

defendart in a criminal proceeding it saall not be

admitted if the judge finds, pursuant to the procedures

set fortn in Rule B, that the statement vas mede under

clrcumstances Iikely to cause the cefendart to weke a

false stacemcnt,

3. Action of State Bar Committee:

Rejected medification proposed by Commission
and approved as proposed in Uniform Kules of
Evidence with modifications as shown:

{7} Admissions by Parties in Civil

Actions. Except as provided in exception (6),

as against himself a statement by a person
who is a party to the action in his individual
or representative capacity amd-if-the~iabbery
whe-wWas-asbing-iRn-guek-ropresenbabive~capasiby
ta-makins-the-sbatemenby

h. Aok

Commlssion 1 8:

1. Deleted “and if the latter, who was acting in

2o

such representative capacity in making the
statement?

Discussed btut did not take final action on
cther differences between the Commission and
State Bar Comnittee views re form of Subdivision

(7).
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Subdivision {7}, Rule 63 (cont.) Revision 11-13-58

5. Action of Commission 9/6/58:

Approved es p:;oposed.'to_ be modified by State Bar, with
further modification of title to read: "Admissions by
Perties in Civil Actions."

6. Joint Meeting in Coronado 10-8-58.

State Bar Committee concurred in Commission action of
9/6/58,
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Revised
July 28, 1958

Subdivision {8), Rule 63

1. As vronosed:

(8) Authorizec and Adovtive Admissions.
As against a party, a statement (a} by a psrson
authorized by ths party to make a statement or
statements for him concerning the subject of the
statement, or (b) of which the party with knowledge
of the content thereof has, by words or other conduct,
manifested his adoontion or his btelief in its truth;

2. Qriginal Action of Commission:

Approved.

2, Action of Stace Bar Ceormittea:

Approved with insertion of

M"natter" after "subject"
in (a). |

4. Action of Commission 7/19/58:

Inserted "matter™ after "subject' in clause (a}.
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Revised
July 15, 1958
Subdivision (%), Rule 63

As proposed:

See "Action of Cormission".

Acetion of Commlaalon:

Approved as proposed with modificetion as shown:

(9) Vicarious Admissions. As against a party,
2 statement which would be admissible if made by
the dsclarant at the hearing if {a) the statement
conicerned s matter within the ssope of an agency
or employment of the declarant for the party and
was mades before the termination of such relation-
ship, or {b) the party end the declarant were
perticlpating in a plan to commit a erime or a
civil wrong and the stutement was relevant to the
plan or its subject matter and was made while
the plan was in existence and bafore its comple te
execution or other termination, or (c) in a civil
action one of the issues between the party and the
proponent of- the evldence of the gtatement is a
legal ilability of the declerant, and the statement
tends to establish that liabillty;

Action of StateVEar Committee:

Approved {a) and (e¢).

Disapproved (b) and proposed, in lieu thereof, the
following as subdivision 9.1:

{9.1) Admissions of Co-conspirators. After proof
by independent evidence oi the existence of the con-
spiracy and that declarant and the party against whom
the statement is offered were both then parties to the
conspiracy, against his co-~conspirator, the statement
of a conspirator in furtherance of the common object
of the conspiracy and prior to its termination.

Action of Commission 9/8,/58:

Re: State Bar Committee propossl re. statements of co-conspirators;

a) Approved in principle.




(M

Subdivision (9), Rule 63 (cont.) Revision of 9/24/58
b) Should be incorporated in Subdivision 9 if

e}

possible and requested gtaff to submit draft

for consideration.

Deelded 1f to be 9.1 should be revised to reed
as follows:

(9.1) Admissions of Co-conspirators. As
againgt a party, efter proof by independent

evidence of the existence of ke a conspiracy
and that declarant snd the party against whom

the gtatament is offered were both then parties
to the conspiracy, sgainst his co-conspirator,
the statement of a conspirator in furtherance

of the common object of the conspiracy and pricr
to its termination, provided the statement would

be admlssible if made by the declarant at the

hearing.

K.B. The following is the staff's suggestion of a form in
whlch the substance of proposed Subdivision 9.1 could
be made subsection {b) of Subdivision {9):

(b) the statement 1s that of e co-conspirator of

the party and {1} the statement was mede prior to
the termination of the conspiracy and in furtherance
of the coaxmon object thereof, and (2) the statement
is offered after or subject to proof by independent
evidence of the existence of the conspiracy and
that declarant and the party were bhoth parties to
the conspiracy at the time the statement wes made.




November 13, 1958

5. dJoint Meeting in Coronade 10-8-58:

The Commission and the State Bar Committee agreed to
approve Subdivision {9) in the following forms:

{9)

Vicarious Admissions. As against a party,

a statement which would be admissible if made by ths
declarant at the hearing if

(a)

{c)

the statement concerned a matter within
the scope of an agency or emplovment of
the declarant for the party and was made
before the termination of such relation-
ship, or

the statement is that of a co-conspirator

of the party and (1} the statement was made
prior to the termination of the conspiracy
and in furtherance of the common cbject there-
of, and (2) the statement is offered after
proof by independent evidence of the exist-
ence of the conspiracy and that declarant and
the party were both parties to the conspiracy
at the time the statement was made, or

in a civil action, one of the issues between
the party and the proponent of the evidence
of the statement is a legal iiability of the
declarant, and the statement tends to es-
tablish that liability;




(Revised 753 /58)
Sutdivision (10}, Rule 63

is proposed;

See "Action of Commission.”

2. Original Actlion of Commission:

Approved as proposed with modificstion as shown:

{10) Declarations against Interest. Subject
to the limitations of exception (v, & statement
made by a declarsat who is unaveilable ag a witness
which the judge finde was at the time of the assertion
8o far cortrary to the declarant's pecuniary or prov-
ristary interest or so far subjected him to civil or
eriminal liability or so far rendered invelid a claim
by him agaiaest another or ereated such risk of making
him an object of hatred, ridicule c¢r social disapproval
in the community that & reascnsble man in his position
would not have nade the statement wnless he believed
it to te true;

2. Action of State ZPar c-:m:miﬂ:ee:

Approved as modified by Commission with Durther modifica-
tion ae shown:

(10} Declarations Aga:inst Interest, oSwbieet-te
the-limisations-c¥-pxeeption- {64 -a-peatenont-nade-by-a
Fxcept as ageinst the accused in a criminal proceeding,
If the declarant whe is unaveilable as a witness whiek
snd if the judge finds that the declarant had sufficient
kEnowledge of the subject, a statement which the jutze
Tinds was &t the time of the aseerticR stacement so sar
contrary to the declarant's pecuniary or proprietary
interest or s¢ far subjected him to civil or eoriminal
liability or so far rendered invelid s claim dy him
against another sw-ereated-suel-risk-of-making-him-an
sbjeet~ef-hatredy-ridieule-er-soeznl ~-Aigapprovat-1ix
the-eammunity that & reascnable man in his position
would not have made the statement unless he believed
it to be trus.




Revised
July 28, 1958
9/21/58

Stbdivision (10}, Rule 63 {cont.)

4o Lction of Commissiorn 7/19/53:

1. Approved substitution of "statement™ for "assertion.®

2. Dissppiroved deletion of clause re meking object of
hatred, ridicule stec.

3. Discussed bub did nct %take firal action on other
amendments oroposed by State Ear Committee.

5., Action of Commigsion 9/6/58:

Approved proposal of State Bar Committee with modifications
as shown:

(10) Deslarations Againgt Interest. Subject to the
limitations of Lixception (0), LHecPs-aa-8gaingt-bhe-seeused
in-a-eyiminal proeeedingy .f the declarant is unavailable
a8 a witness and if the judge finds that the declarant had
sufficient knowledge of the subject, a statement which the
Jjudge finds was at the time of the statement so far contrary
to the declarant's pecuniary or proprietary interest or so
far subjected him {0 civil or criminal 1isbility or so far
rendered invalid & claim by him against ancther or c¢rested
auch risk of meking him an cbject of hatred, ridicule or
gocial disapprcwal in the comuunity that a reasonable man
in his position wouwld not have made the statement unless
he believed it to be true.




6.

Novemter 13, 1958

Joint Meetirg in Coronade 10-3-58:

After discussion all present agreed that Subdivision (10)
should te approved in the following form:

(10) Declarations Agalnst Interest. If the declarant
is not a party to the action and is unavailable as a witness,
and if the judge finds that the declarant had sufficient
knowledge of the subject, a statement which the judge finds
was at the time of the statement so far contrary to the
declarant's pecuniary or proprietary interest or so far
subjected him to civil or criminal liability or so far
rendered invalid a claim by him against another or created
such risk of making him an object of hatred, ridicule or
social disapproval in the community that a reasonable man
in hkis position would not have made the statement unless
he believed it to be true.

A motion that tke Commission approve the insertion of "Except
as against the ascused in a criminal proceceding™ at the
beginning of Subdivrislion 10, did not carrye. :

Inasmuch as tne Horthern Section of the Htate par Ggmmittao
was not sufficiently represented the action taken with respect
to Subdivision (10) is not to be deemed the final action of

the State EBar Committee.



Revised
July 15, 1958

Subdivision (21}, Rule &3

1. As proposed:

(1i} Voter'®s Stagements. A statement by a
voter concerning his gquaiificaticns to veote or
the fact or cortent of iis vote;

2. Action of Comaission:

Disaprrovex.

3. Agtion of Stase Far Committee:

Disapproved.



Revised '
July 15, 1958

Subdivision (12), Rule 63

1. As nroposed:

(12) Statements of Physical or Mental Condition
of Declarant. Unless the judge finds it was made in
bad faith, a statement of the declarant's (a) then
existing state of nind, emotion cr physical sensa-
tion, ancluding statements of intent, plan, motive,
design, mental fea2ling, pain and boedily health, but
not incliucing memory or beliel to prove the fact
remembared or believed, when such a mental or
physical condition is in issue or is relevant to
prove or explain acts or conduct of the declarant,
or {kt) previous symptoms, pain or physical seunsation,
made to a physician consulted for ireatment or for
diagnosis with a view of treatment, and relevant
to an issue of declarant's bodily condition;

2. Asztion of Ceomnmission:

s Approvad.
e

3. Action of State Bar Committee:

Anproved: than determined to reconsider insofar as
precludas declarations relating to ceclarant®s
donative intent at a prior time {cf. Williams v.
Kidd 170 Cal. 631). Referred to Messrs. raker,

aus, Xadison and Selvin for further study and
report.,



Revised-
suly 28, 1958
C:. g/&l/58
Svbdivision {13), Rule 63

(13} Business Fntries and the Like. ¥ritings
of fared as memorania or records of acts, condiiicns
or events to prove the facts stated therein, 1 the

iudze finds that they were made in the regular course of
a2 busineas at or abovt the time of the act, condition
or event recorded, and that the sources of information
from which nale and the method and circumstances of
their preparation were such as tc indicate their trust-
worthiness;

2. Original Actiocn of Commission:

Approved.

3. Action of State bar Committee:

Disapproved; would substitute an exception emboaying
- the present California Business Records as Lvidence
C; bet, subject to such textnal modification as may be
r.ecassary to conform to the Uniform Rules of Evidence,

4. Actiorn of Commission 7/19758:

Agreed to substitute for Subdivision {13) a provision
emoodying the presaent Califernia Susiness Records as
Evidence Act with such formal textual modifications
as may be necessary to conform it to the Uniform Rules
of Evidence. '

N. B. The following (the text of present C.C.P. Sectlon 1953f with
deletions as shown) is proposed by the Californie Law Revision
Commiseion staff as language to be svbstituted for Subdivision
{13) to asccomplish the stated objective of the Commission and
the Committee:

(13) Business Records. A record of an act,
condition or event skall,-insafar.as-relevanits-be
ccupetent_evidence if the custodian or other
qualified witness testifies to




Subdivision (13), Rule 63 (cont.) Revision 9/2k/58
11-13-58

its identity and the mode of its preparation,
and if it was made in the regular course-of
business, at or near the time of the act,
condition or event, and if, in the opinion
of the court, the sources of information,
method and time of preparatign wers such as
to justify its admission. '

5. dJoint lieeting in Coronado 10-8-58:

The Law Revision Commission and the State Bar Committee
approved Subdivision {13} in the following form:

(13) Business Records. A writing -
offered as a record of an act,
condition or event 1f the
custodian or other qualified
witness testifies to its
identity and the mode of its
preparation and if the judge
finds that it was made in
the regular course of business,
at or near the time of the act,
condition or event, and that
the sources of information,
method and time of preparation
were such as to indicate its
trustworthiness.




()

Ravised
ngy 28, 1958
V)58

Subdivision {i4), Ruie &3

1. As »rcposed:

Sée "Aggion of Commission.”

2., Qriginal Action ol Comaission:

.4

Avproved as proposed with modificaticn as shown:

(14) Absence of Entry in Business Records.
Evidence of tie abserce of a memorandul or
record from the memoranda or records of z
business ¢f an asserted act, event or condition,
to prove the non-occurrence ol the act or evsnt,
or the non-existence of the condition, if ths
judge finds that it was the regular course of
that business to make such mamoranda of all
such acts, events or conditions at the time
thereof or within a reasonabiz time thersafter,
and to preserve them, and that the memoranda
and the records of the business were prenared
fromt such sources of information and by such
methods as to indicate their trustworthiness;

3. Action of State Bar Committee:

Avproved gs modified by Commission subject to
such textual modification as may he necessary toe
conform to subdivision (13} as eventuallr aporoved.

4Le hction of Commisgsion 7/19/58:

Reaffirmed original action and agreed to make such textual |
mod;fication as may be necessary %o conform to Subdivision
{13} as eventuallv approved.

N. B, The follewing is proposed by the CLRC Staff as
necessary modifications in Subdivision {14) (as
previously mocified) to accomplish the stated
obiective of the Cummission and the Committees



Subdivision (14), Bule 63 (cont.) Revision 9/24/58 é

(14) Avsence of Entry-in Businesp Record.
Evidence of the absence ef-a-memarsneul-er-reaerd
from the memerands-ey records of a business of &
record of an asgerted act, event or conditiom, to
prove the non-oceurrence of the act or event, or
the non-existence of the condition, if the Judge
finds that it was the regular cowrse of that
business to meke sush-memerarda records of all
such acta, events or conditions at the time
thereof or within a reasonable time thereafter,
and to preserve them, and that ihe-memersnds-and
the records of the business were prepared from
such sources of informeation and by such methods
as to indicate thelr trustworthiness;

(N



November 13, 1958

5. Joint Meeting in Coronado 10-8-58:

The Commission and the State Bar Committee agreed to
approve Subdivision (14) in the following form:

N.B.

(14) Absence of Business Record. Ewidence
of the absence from the records of
a busiress-of a record of an as~-
serted act, event or condition,
to prove tne non-occurrence of the
act or event, or-the non-existence
of the condition, if the judge
finds that it was the regular course
of that business to make records of
all such acts, events or conditions
at the tims thereof or within a
reasonable time thereafter, and to
preserve them, and that the records
of the business were prepared from
such sources of information and by
such methods as to indicate their
trustworthiness;

The Commission stated that in its explanatory notes
to Subdivision (14) it would report that it has
omitted mention of a "memorandum" because the
definition of "writing" in Subdivision (13} of Rule
1 is so broad as to make "memorandum" surplusage

in Subdivision (14) of Rule 63.




Revisad
July 15, 1958
9f 24/ 58

Subdivisicn {i5), Rule &2

“

.« As proposed:

{158} Reroris and Findings of Public Ofrficiazis.
Subject to file Ok writien reports Or 1iRJ1ngS O
fact made by a public orficial of the Urited
States - or of a state or tarritory of the United
States, if the judre finds that the makirg thersofl
was within the score of ths duty of sush official
and that it waz his dusy (a) to perform the act
reported, or {(b) to observe the act, condition
or event raportad, or (¢} to investigate the facts
concerning the act, condition or event and to make
findinzs or draw conclusions based on such investi-
gation;

2. Action of Commission:

Disapproved: requested starf to draft a new
subdivision Lo replace Subdivisions 15 ard 16
which will embody the subs%ance of C.C.P. § 1920.

-y

2. Action of State Bar Coaumittae:

Disapproved; will consider Commission redraft.

Lo Action of Commission 9/6/52:

Approved with meodifications as shown:

(15) Reports srd-Findings of Public S&fisiais
0fficers and Emplovees. oubject to Rule 0L, statements
of fact contained in a written reports er~findingd-er
faet made by 4 public effieial officer or employee of
the United States or of a state or territory of the
United States, if the judge finds that the making
thereof was within the scope of the duty of such
effieial officer or cemplovee and that it was his duty
(a) to perform the act reported, or (b} to observe
the act, condition or event reported, or (¢} to
investigate the facts concerning the act, condition
or event, and-be-make-findings-er-draw-eeneinsions
based-en-suek-iAvestigatiend




Rewvisad
Julyr 15, 1953
9/2L/53

Subdivision {13), Rule 63

As proposeds

(15} Filed Repcorts, Made bv Persons Exclusively
Autherized. Subjsct to Ruls £4, writings made as
a recori, raport or finding of fackt, if the Jjudge
finds that {a) the maker was authorized by siatute
to perform, te the exclusion of persons not so
authorized, the furictions refliectad in the writing,
and was regquired by statute to file in a designated
pubiiz orfice 2 written report of specified matters
rejating to the varlcormance of such functions, and
{b) the writing was made and filed as so required
by the statute}

Aection of Commission:

Disapproved; reguaested staff to draft a hew sub~
division t¢ replace Subdivisicns (15) and glé}
which will embody the substance of C.C.P. 1020.

Action of State har Committee:

No fingl action taken; will consider new subdivision
to be prepared by Commission.

. 1y . X r
Actiorn of Commission G/4/58:

{1A4) Filecd Rewcrts, Made by Porsons Exclusively
Authorigad. 3ublect to Ruls 64, writings made by
persons ovher than rtutlic officers or employees as a
record, repors or finding of fact, il the iudgs finds
that {a) the maker was authorized v a statute of the
United States or of a state or territory of the United
States to periorm, to the exclusion of persons not so
authorized, the functions reflected in the writing,
and was required bv statute to file in a designated
public office a written report of speciiied matters
relating to the perfcrmance of such functions, and
(b) the writing was nade and filed as sc required by
the statute;




. . -
Revised
C: July 15, 1958

Subdivision (17), Rule 63

1. As oropossd:

(17} Contert of Qff:cial Record. Subject
to Rule o4, (a} if nmeeting th2 reguirements
of authentication under Zule %58, to prove the
content of the record, a writing purporting
to be a copy of an official record or ¢f an
entrv therein, (b} to prove the absence of a
record in a specified office, a writing made
by the official custodian of the official
records of the office, reciting ailigent
gsearch and faiimwre %o find such record;

2. Action of Commission:

Approved.

2, Action of 3tate Kar Conmittee:

C

Approved on understanding that Rule 68 will ke

amended as proposed by Professor Chadbourn (Re

latter, believes amendment to Rule 58{d) should
read "and is not an office of the United States
Governnent.')



Revised:
July 28, 1958

Subdivision (18), Rule &3

1. As pronoseds

18} Certificate of Marriage. 3ubject to

Rule 64 cersificates that the magsr thareof
periormned a marriage ceremony to prove the
truth of the recitals thereor, if the jucge
finds that {a) the maker of the certificate

at the time arnd piace certified as the time

and place of the marriage was authorized by

law to perform marriage ceremonies, and (b

tiie certificate was issued at that time or
within a reasonable time thereafter;

2. Original Actiom of Commission:

Aprroved,

3. Action of State Bar Comittes:

Approved in substance; suggests form be changed
a3 foellows:

(13) Ceortificate of Marriasze. Subject to
Rule 64 a certificate that tne maker thereof per-
formed a marriage ceremony, to prove th2 truth
of the recitals thereod, if the judre finds that:

{a) the naker of the certificate was,
at the time and place certified as
the time and place of the marriage,
auvthorized by law to perform marriaze
ceremonries, and

{3} the certificate was issued at that
time or within a reasonable time
thereaiter.

L. Action of Commission 7/19/%%:

Approved as redrafted by State Bar Committee.



1.

2,

3-

Revised
July 15, 1953

Subdivision (19}, Rule 63

As proposed:

{19) Records of Documents Affecting an
Interest in Properiv. Subject to Rule S4
the official reccrd of a decument purvorting
to establish or affect an interest in property,
to provs the content of the original recorded
document and its execution and celivery by each
person by whom it purports to havs heen executed,
if the judge Finds that (a) the record is in fact
a record of an office o a state or ration or of
any govarnmental sutdivision thereof, and (b) an
applicable statute auvthorized such a document to
bz recorded in that officey

detion of Commissiont

Avproved.

Action of State Ear Committee:

Approved.



(N
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Revised
July 28, 1958

G.op_c
11743758

Sucdivision {20), Rule 63

4s proposed:

See Miction of Commission.®

Original Aetion of Commissions:

Approved as proposed with medification as shown:

{20) <udzment of Frevicus Conviction,
Evidence of a [inel judgment adjucging a
person guilty of & felony to prove, asains*
sugh persoi, any fact essential 4o sustain
the Judgment; '

action of State Rar Cormittee:

Disapproved,

Action of Commission 7/19/58:

Discugsed but did not taxe final actior on recommendation
of Svate Bar Cormittee,

Joint Meeting in Coronade 10-8-52:

The Cormission reaffirmed action of 9/6/58. State Bar
Committee declined to concur. The 3tate bar Commitiee
suggested that if the Comitlssion does recomme:@ Subdivision
(20} of Aule 63, it Should be revised to make it clear -that
a judgment admitted thereunder ist not conclusive but merely
evidence: it was suggested that this might be done by
inserting Mas tending"'before "tb prove.m




C

Revised
July 15, 1958

Subdivision {21}, Rule 63

1. As proposed:

{21} Judgment sgainst Persens Entitled
to Indemnity. bo Prove GRe Wrong of the
adverse party and the amount of damages
sustained by the judgment creditor, evidence
of a final judgment cebtor in an action in
which he seeks to recover partial or total
indemnity or excneration for money paid
cr liability incurred by him because of
the judgment, provided the judge finds that
the judgment was rendered for damages sustained
by the judgment creditor as a resulc of the
wrong of the adverse partv to the present
action}

2. Action of Commission:

Approved.,

3. Action of State Par Committee:

Disapproved in present form; Messrs. Hayes and
Patton to redraft {for Committeet's further
consideration.




-~ o
(Revised 7/15/58)
Subdiviston (22), Rule 83

f

1. As proposed:

(22) Judgment Determining Public Interest

in Land. 7o prove any fact which was sassentlal
to the judgment, evidence of a final judgment
determining the Interest or lack of iInterest
of the public or of a stete or nation or
governmental division thereof in lend, if
offered by e party in an action in which any
such fect or such intersst or leck of interest
13 a materisl matter;

2. Action of Gommisaigp:

Approved

6., Acitlon of State Rar Commitiea:

Approved.



-~ o~
{Ré¥iged T/15/58)
Subdivision (23), Hule 63

As proposed:

(23) Statement Concerning One's Own Family
History. A statement of & metter concerning &
declarantts own birth, merriage, divorce,
legitimaey, relationship by blcod or marriege,
race-sncestery or other similar fact of his
family hlstory, even though the declarant
hed no means of acquiring perscnal knowledge
of the matter declared, if the judge finds
that the declarant is unavallabls;

Actlon of Commission:

Approvac.

3. Action of Stets Bar Cammitjgg:

Approved



(Reviged 7H8/58)
Subdivieion {2k), Rule 63

As gro;gosed:

(24) Ststement Concerning Family History of Ancther.
A statement concerning the varth, marriege, divorce, dsath,
legitimacy, race-ancestry, relationship by bicod or marriage
or other similer fact of the family history of a person
other than the declarant if the judge (a) finde that the
declarant was related to the other by blood oxr marrvisge or
finds that be was ctherwlse so intimmtely associated
with the other's family as to be iikely to have accurste
infermation concerning the matter dJdeclared, and made the
etatement as upon Infermgtion received from the other or
fron a person related by blged cr marriege to the other,
or &8 upon repute in the obther's family, and (b) finds
that the declarsnt is unavmilable es a witneas;

Criginal Action of Commission:

Approved with following punctuation changes in clause (z)
4o make clear that clause beginning "and mede the state-
ment as wpon" does not aprly to & declarent related by
blood or marriage: (1) inserted comma after "marriage";
{2) deleted comma after "declared”,

Action of State Bar Commities:

Approved es propoeged to be punciuated by Commission;
suggestion made that might be even clearer if redrafted,

Action of Commission 7/319/58:

Approved with changes in form as follows:

(cbk) statement Concerning Family History of Ancther. A
statement corcermirg the birth, marriege, divorce, death,
legitimecy, race-ancestry, relationship by blood or mayriage
or other similar fact of the feamily history of a peyson. othey
than the declarent if the judge finds thet the d#?-mm‘b 18
ungvailable as & witness and

{a) finds tha® the éeclarsnt was rela.tad ‘ho the nfhher
by biood or marriage or



Subdivisian (2k), Rule 63 (continued) (Revised 7/15/39) o

Q% finds that he the declarant was otherwiee so
intimately asscciated with the other's family as

to be likely to have accurate information concern-
ing the matter declared, and made the statement as
upon informaticn received from the cother or from a
person related Ty blood or marriege to the other,

or &8 upon repute in the other's family ard-{b)-finde
shat-than-deelorart-~ie-unavailaode-as-a~-witaass:

5. Joint Meeting in Coronade 10-8-28:

State Bar Comzittes concurred in Commissionts
action of 7/19/58.



()

Revised
July 28, 1958

Subdivision {25), Rule 63

As proposed:

(25) Statement Concerninz Family History
Based cn Statemert or Another Declarant. 4
statement of a declarant that a statement
admissible under exceptions (23] or {24) of
this rule was made by another declarant,
offered as tending to prove tha truth of
the matter declared br both deglarants, if
the judge finds that both declarants are
unavailable as witnesses;

Original Action of Commission:

Approved.

Action of Stete Bar Committee:

Disapprcved.

Action of Commission 7/19/58:

Disapproved.




()

) " Revised
July 28, 1958
Subdivision (26), Fuls 63

1, As proposed:

(26) Reputastion in Family Concerning
Family History., Gsvidence of reputation
among members of a family, 1f the reputation
goncerns the birth, marriage, divorcs, death,
legitimacy, race-ancastry or other fact of
the family history of & member of the famlly
by blood or marriage;

2. Original Action of Commission!

Approvada

2. ncuson o 3%ate Bar Coumicttes:

Approved with modification as shown:

{26) Reputation in Family Concerning Family
distorv. Lvidence of reputation among members of a
Family, if the reputation concerns the birth, marriage,
divorce, death, legitimacy, race-ancestry or other fact
of the family history of a member of the family by
bicod or marriage.

Such reputation mav be proved only by a witness
testilfving to his knowledga of such reputation or by
entries in familv bibles or other family bocks or
charts, by engravings on rings, by family vortraits
by engravings on_urns, crypts and tombstones, ang

the like,

L. Action of Commission 7/19/58:

Approved as proposed to be modified by State Bar
Committee.




(Y

- (Revis:‘ 7/28/58)

Subdivision (27}, Rule 63

l. As prcpossed:

(27) Reputation--Boundaries, Genersal
Historv, Family ﬁistorz. Evidence of reputa-
tion in a community es ternding to prove the
truth of the metter reputed, if {a) the
reputation concerns kvundarles of, or customs
affecting, land in the communlty, and the

judge finds thet the reputation, if eny, srose be-
fore controversy, or (b) the reputation concerns
an avent of general history of the community

or of the state or nation of which the com-
manity i g part, and the judge finds that the
erent was of Iimportance to the community, or

(¢) the reputation concerns the birth, marriage,
divorce, death, legitimecy, relationship by
blood or marriags, or race-ancestry of a

peracn resident in the community at the

time of the reputation, or some other similap
faoct of hils family history or of his parsonsal
status or condition which the Judge finds

likely to have been the subjsct of s rellsble
reputation in that community;

2, Orizinal Action of Commiszion?
Approved,

3. Action of State Ear Committee:

Approved with modification as shown:

{27) Reputation -- Poundaries, (eneral History,

Family History. Lviaence of reputstion in & community

. ag tending to prove the truth of the matter reputed, if
{a) the reputation concerns boundaries of, or customs
sffecting, land in the community, and the judge finds
that the reputaticn, if any, srose tefore controversy,
or {b} the reputation ccncerns an evenit of general
history of the commumity or of the state or nation of
which the community is & part, and the judge f£inds that
the event was of importance to the commumnity, or {c) the
reputation coucerns the date or fact of birth, marriage,
divorce or deathy-iegiitimuey,-relghzenship-by-bleod -y
narviage,-er-race-ancestery of a person resident in the
community at the time of the reputeticn; ew-seme-sther
similar-faet-of -his-family-histery-or-of-hig-parsonal
status -or-aendition-vhieh-the-judge-Finde-2ikely-So-have
bheer-the-aubjoet -af-g-reliable-reputation-in-that-communitys




Revised
July. 28, 1958
9/2L/58

Subdivision (27), Rule 53 {(cont.)

ke Action of Commission 7/19/58:

Discusssd but did not take final action on modifications
proposed bty State Bar Committee.

5. Acticn of Commission /658

Apvroved as modified by State Bar Committee,
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1.

21’

fa

Revised
July 28, 1958

Subdivision (28}, Rule 63

AS proposed:

(28) Reputation as to Character. If a
trait of a persont's character at a speciiisad
time is material, evidence of his reputation
with reference thereto at a relevant time in
the community in which he then resided or in
a2 group with which he then habitually associated,
to prove the truth of the matter reputed;

Original Action of Commissiont

Approved with addition of "a person's character or"
after "If M

Asction of State Bar Committee:

Lpproved as amended by Commission and with further
amendient to add "general" before Yreputation.™

Action of Commission 7/19/58:

Reaffirmed original action and added Ygeneral"
before "reputation.m



- — —

(Revised 7/28,58)
Subdivision (29), Rule 63

1. As proposed:

See "Action of Commission.™

2, Original Action of Commission:

Approved as proposed with amendment as showm:

{29} Reecitals in Documents Affecting Property,
Evidence of a statement relevant to & material
matter: (a)} Contained in a deed of conveyance or
a will or other dccument purpcrting to affect an
interest in property, offered as tending to prove
the truth of the matter stated 1f the judge finds
that the matier stated would be relevant upon an
issue as to an interest in the property, and that
the dealings with the property since the statement
wag made have not been inconsistent with the truth
of the statement; or (b) Contained in a document
or writing more than 30 years old when the statement
has been since generally acted upon as true by perscns
having an interest in the matter provided the Wwriter
could have been properly allowed to mske such state-
ment as a witness; o

3. Acticon of State Rar Committee:

Arproved as proposed to be amended by Commissicn with
further modificaticn as showm:

{29) Recitels in Writings Beewmenta-Affecting
Freparsy., Subject to Rule 34, evidence of a statement
relevant to a material matter (a} contained in & deed
of conveysnce or & will or other daewment writing pur-
porting to affect an interest in property, offered es
tending to prove the truth of the matter stated if the
Judge finds that the matter stated wonld te relevant
uponn an issue as to an intereet in the property, and
that the dealings with the property since the statement
ves rade have not teen inconeistent with the truth of
the statement or (b contained in a deeumeri-er writing
more than thirty years old vhen the statement hes been
since generally acted upon as true by persons heving an
interest in the matter, provided the writer could have
been properly sllowed to make such statement as a
witness.




Revised
July 28, 1958

Subdivisior {29), Rule 53 {cont.)

L. Action of Cemmission 7/19/58:

l'

2.

r

Concurred in State Bar Committee proposals
for amendment of Subdivision {29).

Redratted to read:

{29) Recitals in Writings Subject to
Rule &4, eTiCency ol T BTITEN®At relevant
to a material matter

{a) contained in a deed of conveyance
or a will or other writing purporting to
affect an interest in property, offered as
tending to prove the truth of the matter
stated if the judge finds that the matter
stated would be relevant upon an issue as
to an inter=st in the property, and that
tie dealings with the property since the
statenent was made have not been incon-
sistent with tha truth of the statement o,

(b} contained in a writing more than
thirty years old when the statement has
been since generally acted upeon as trus
by persons having an interest in the matter,
provided the writer could have been properly
allowed to make such statement as a witness.

5. Joint Meetine in Coronado_lO-S-SS:

State Bar Committee concurred in Cemmission action of
7{19/55.



(

Revised
July 28, 1658

Subdivision (30), Rule 63

1. As proposed:

(30) Cormercial Lists and the Like.
Evidence of statements oi matters of interest
to persons engaged in an occupation contained
in a list, register, periodical, or other
pubiished compilation to prove the truth of
any relevant matter so stated if the judge
finds that tha compilation 1s published for
use by persons engaged in that occupation and
is generally used and relied upon by thems

2. Action of Commission:

Aporoved.

3. Actior of State Lar Committees

Disapproved as proposed; referred subject matter
of subdivisions {30) and (37) to Messrs. Hayes,
Hoberg, Kaus and Selvin for further study and
report. Suggested study should censider, inter
alia, whether any subdivision proposed should be
made subject to Ruls 6.



(Rev:e‘a 7/15/58)

Subdivision {31}, Rule 63

le A3 proposed:

{31) Learned Treatisea, A published
treatise, periodical or pamphlet on a
subject of history, sciesnce or art to
prove the truth of a matter stated tharsein
if the judge takes judielal notice, or a
witness expert An the subject teatifies,
that the treatise, periodical or pamphlet
is & relieble suthority in the subject.

2. Action Qf Cormisalon:

Diséussad but did not teke final asction, |

3. Aotion of State Bar Committee:

See report on subdivision (30)



C

Rule 64 (Revised T/15/58)
9/24/58

1., As proposed:

‘Discretion of Judze under Exceptions (15), {16
(17}, TI8Y and [19] to Exclude Evicence. Any wribing
admissible uncder excepc-ons 'i4), (16), {17), (18},
and {19} of Rule 63 shall be received only if the
narty ofiering such writing has delivered a copy of
it or s2 much thereof as mar relate to the controversy,
to each adverse party a reasonable time before trial
unless the judge {inds that such adverse party has
not been unfairly surprised by the failure to celiver
such copy.

2. Action of Cormigsion:

Not yvet considered.

3., Actlion of State kar Commitice:

Approved with smendment to refer to subdivision {29).

L. Action of Cormission 9/¢/53¢

Approved as modified with further amendment to refer o
Subdivision (20) and proposed amendment to make clear
that does not aflect discovery powers conferred by

1957 legislation.



Rule 65 (Revised 7/15/58)

i, As proocsed:

See "Action of Commission.”

2. Action of Commisaion:

Approved as proposed with modification as shown:

credibility.of Deglarant. Zvidence of a
statemenrt or other cencuct by a declarant incon-
sistent with a statement oI such declarant
received in evidence under an exception to Rule
03 is aamissible for the purpose of discrediting
the declarapt, though he had no opportunity to
dery or exniain such inconsistent statement or
other conduct. Any other ewidence tending to
Tmpaicr or support the credibility of the declar~
ant is admisgible if it would have been admis-
sible had the declarant been a withness.,

3. Action of gbtate Bar Compittee:

Did not teke final action; referred to Messrs. Baker
and Patton to consider whether Rule should be modified as
propoged in Petbon memorandum on Subdivision (10) of
Rule 63, dated June 25, 1958.



(Revised 7/15/58)
", Rule 66

1. As precposed:

Multiple Hearsay. A statement within the scope of
an exception to Iule 63 shall rot ve inadmissible on
the ground that it includes a statemeni mace by anocther
decierant and is offered to prove the truth of the in-
cluded statement if such included statemert ivealf
meets tie requirements ol an excepticn.

2. Action of Commission:®

Approved.

3. Action ol S’EC."JE Far Ccumitiee;

Apnroved,



kule 68

l. A4s propessd:

See "Action of Commission".

2. 4dotion of Commlssion:

Approved as proposed with modificaetion as shown:

RULE 68, Authentication of Coples of
Records. 4 writing purporting to be a copy
of an officlal rscord or of an entry thersin,
meets the regquirament of authentication 1if
(2} the judge finds that the writing purports
to be published by authority of the nation,
state or subdivislon theresof, in which the
record is kept; or (b) evidsnce has been
introduced sufficient to warrant a flnding
that the wrlting 1s a correct copy of the
record or entry; or (e} the office in which
the record is kept is within this state or is
an office of the United Stetes government
whether within or without this stats, and the
writing 1§ atrested aa 2 oorrect copy of the
regord or sntry by a person purvorting to be
an officer, or a deputy of an officer, having
the lsgal custody of -the record; or (d) i the
office is not within the state, or is not an
offioce of the United Stetes governmesnt, the
writing i1s attested as required In clause (¢}
and 1s accompanied by 3 certificate that such
offlicer has the ocustody of the record. If <he
office in whiich the record is kept 18 wlthin
the United States or within & territory or
ingular posgsession subject to the dominion of
the United States, the certificate may be
made by a Judge of a court of record of the
district or political subdivision in which
the record 1s kept, asuthenticated by the seal
of the court, or may be made by any publice
officer havirg a seal of office and having
officlal duties in the distriet or political
subdivision in which the record 1s kept,
authentleated by the seal of his office., If
the office iIn which the record 1s kept is in a
forelgn state or country, the certificate may
be made by & secretary of an smbassy or legation,
consul genersl, consul, vice consul, or consular




()

agent or by any officer in the foreign
service of the Unlted States stationed
In the foreign state or country in which
the record is kept, and suthsntlicated by
the seal of his ofiice.

3. Actlion Northern Ssation:

Concurred in Commlssion action except would meke first
word in underlined part of (d) "and" Instesd of "or".

4, Lction Southern Ssction:

Not yot considered.




Septer:i 2 1958
Rule 69 Septericer 24, 195

1. As proposed:

RULE 69. (Cartificate of Lack of Record. A
writing admissible under exception {17){b) of Rule
63 is authenticated in the same manner as is provided
in clause (c) or {d) of Rule 68.

2. Action of Commission:

vt et

No final action taken; requested Professor Chadbourne
to redraft Rule 09,

i 2 S et s e,



