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IllTRODUCTIOl! 

This memo is a report ~n the following aules: 

Rule 37. Waiver of Privilege by Contract or 
Previous Disclosure. 

Rule 30. Admissibility of Disclosures Wrongfully 
Compelled. 

Rule 39. Reference to Exercise of Privileges. 

Rule 40. Effect of Error in Overruling Claim of 
Privilege. 

RULE 37. WAIVER OF PRIVILEGE BY COllTRACT OR PREVIOUS 

DISCLOSURE. 

Rule 37 provides: 

"A person who would otherwise have a privilege 
to refuse to disclose or to prevent another 
from disclosing a specified matter has no such 
privilege with respect to that matter if the 
judge finds that he or any other person while 
the holder of the privilege has (a) contracted 
with anyone not to claim the privilege or, 
(b) without coercion and with knowledge of his 
pri vilege, made disclosure of any part of the 
matter or consented to such a disclosure made 
by anyone." 

Part V of the U.R.E., consisting of Rules 23-40, is entitled 

"Privileg~! Rule 37 is a rule of waiver which seems intended 

to apply to all of the privile_ stated in Part V. Below we 

discuss the two subdivisions of the Rule in inverse order. 

Subdivision (b). 

This subdivision is as follows: 

"A person who would otherwise have a privilege 
to refuse to disclose or to prevent another 
from disclosing a specified matter has no such 
privilege with respect to that matter if the 
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judge finds that he or any other person while 
the holder of the privilege hasl1 ••• (b) 
without coercion and with knowledge of his 
privilege, made disclosure of any part of the 
matter or consented to such a disclosure made 
by anyone." 

McCormick calls the doctrine of this subdivision the 

o~published-permanently-waived doctrine. l 

In previous memos we have investigated this doctrine in 

reference to certain of the U.R.E. privileges. 2 We have found 

that in California the doctrine has been most fully developed 

in connection with lawyer-client privilege and we have advanced 

the following three propositions as statements of the law under 

both subdivision (b) and present California law: 

1. If a client, knowingly possessed of privilege 

under Rule 26, voluntarily testifies in an 

action as to any part of the privileged com

munications, he or his attorney must then 

testify fully respecting the communications. 

2. If a client testifies as stated in paragraph 

1, supra, he thereby waives privilege not 

only in the action in which he testifies 

but also in any subsequent judicial proceed-

ing. 

3. If a client without coercion and with know-

ledge of his privilege makes an out-of-court 

disclosure of all or part of a Rule 26 (1) 

communication, thereafter the communication 

is not privileged.3 

2. 



lto reason is apparent why we should not have similar 

C results with reference to waiver of p,hysician-Patient privilege 

(Rule 27), Marital privilege, (Rule 28) and Priest-Penitent 

Privilege (Rule 29). Probably, too, we should have Similar 

results with reference to the Religious Belief (Rule 30), 

Political yote (Rule 31) and Trade Secret (Rule 32) privileges. 

However, special conSiderations are applicable to the other 

pri vi leges • 

It will be remembered that Rule 33 (Secrets of State), 

Rule 34 (Official Information) Rule 35 (Communication to Grand 

Jury), and Rule 36 (Identity of Informer) are all rules both of 

privilege and of inadmiSSibility.4 Beeause of their dual nature 

the interrelation of these Rules and Rule 37 (b) is somewhat 

peculiar. Since these Rules are Rules of privilege, the privilege 

c: is waivable under 37 (b), but, since the Rules are also Rules of 

inadmissibility, such waiver does not make the evidence auto-

c 

matically admissible, A party may exclude the eVidence, although 
5 

the privilege is waived. 

Special considerations are also involved as regards the 

application of 37 (b) to the privilege against self-incrimination. 

The Commissioners suggest this in the following comment: "As to 

the privilege against self-incrimination [subdivision (b)] goes 
6 

beyond the majority of the decisions". As we pOinted out in 

our memo on self-incrimination privilege, there is also the 

question whether subdivision (b) goes beyond the scope of 
7 

legislation permitted by Calif. Const. Art. I, § 13. 

3. 
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Subdivision (a). 

This subdivision is as follows: 

"A person who would otherwise have a privilege 
to refuse to disclose or to prevent another 
from disclosing a specified matter has no such 
privilege with respect to that matter if the 
judge finds that he or any other person while 
the holder of the privilege has (a) contracted 
with anyone not to claim the privilege ••• " 

Subdivision (a) is derived from A.L.I. Code au1e 231 (b). 

The official A.L.I. commentary on the latter is, in part, as 

follows: 
"This clause goes further than any known case. 
"VD4er-lt, wbeD a person-cOiltracts ~h any;"
one, wbe~er or .. llS)t. a party' to the;' action, to. 
waiV8~a priv1lege.as~Jo.a particu1ar.matter, 

tie privilege is gone with reference to that matter, 
completely and forever and it 1s immaterial that 
the other contracting party has no interest in, 
or connection with, the action in which the privi
lege is claimed. The theory underlying this 
clause is that a personal privilege to suppress 
the truth is not the subject of piecemeal waiver 
by bargain or otherwise." 

Is this theory sound, or to rephrase the question, is 

subdivision (a) desirable? In our opinion the answer is "Yes" 

for reasons which we have stated in the memos on Lawyer-Client, 

Physician-Patient and Marital Privilege. S However, for reasons 

stated in memo on Self-incrimination privilege, we doubt whether 

subdivision (a) would be constitutional as applied to that 

privilege.9 

Should Rule 37 be amended? 

Assuming the soundness of our doubts respecting the 

constitutionality of Rule 37 as applied to the privilege against 

C self-incrimination, should the Rule be amended to state expressly 

4. 
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its non-application to that privilege? 

The final paragraph of The Prefatory Hote to the Uniform 

Rules states in part as follows: 

"It should be noted that no special effort has 
been made to relate the rules of admissibility 
to all possible limitations arising out of 
constitutional requirements of due process, 
personal security and the like. Of course a 
given rule would be inoperative in a given 
situation where there would occur from its 
application an invasion of constitutional 
Sights. That goes without saying •••• 
[~he rules] in no way [attempt] to modify or 
impair any constitutional right. This is true 
throughout the worIt." 

If this official statement of purpose is used as a guide in 

construing the Rules, thene is no danger that any Rule will be 

overthrown as infringing constitutional guarantees (unless, of 

course, the only possible area of coverage or manner of operation 

of the Rule would constitute infringement of constitutional 
10 

right). 

It is our judgment that there is no necessity to state in 

express terms that Rule 37 is subject to Ac~ I § 13. In fact, 

we think there would be danger of confusion in so amending Rule 37 

and in not amending other Rules the application of which may be 

limited by constitutional considerations. 

Therefore, we recommend approval of Rule 37 in the form in 

which it is now stated. 

RULE 33. ADMISSIBILITY OF DISCLOSURE WRONGFULLY COMPELLED. 

Rule 33 provides: 

"Evidence of a statement or other disclosure 
is inadmissible against the holder of the 
privilege if the judge finds that he had and 
claimed a privilege to refuse to malte the dis
closure but was nevertheless required to make 
it . ., 

5. 



This Rule copies Model Code Rule 232. In the debates on the 

c: Code Professor Morgan explained as follows the scope of the 

Rule: 

c 

c: 

"[The Rule] excludes or makes inadmissible 
evidence where the -evidence, has been obtained 
by the violation of a privilege claimed. For 
instance, a judge in an action between A and B 
compels X to incriminate himself and then later 
in the prosecution of X the former testimony 
of X is offered against him. Or suppose that 
he compels him wrongfully to disclose a com
munication between an attorney and client in an 
action between two other persons. Then, in an 
action against the client himself, the communica
tion is offered. This Rule 22G will make that 
evidence inadmissible."ll 

It seems clear that the Rule accords with prevailing law insofar 

as evidence seized in violation of the privilege against self

incrimination is concerned,12 and the Commissioners are apparently 

of the opinion that the Rule states the prevailing view as to 

all privileges since they say that the Rule "states the generally 

accepted view".13 Be that as it may, the policy of the Rule 

seems clearly sound (in the words of the Commissioners, the 

policy is to safeguard "the privileges against destruction by 

their very violation"). Therefore, Rule 38 is recommended for 

approval. 

RULE 39. REFEREIlCE TO EXERCISE OF PRIVILEGES. 

Rule 39 provides: 

"Subject to paragraph (4), Rule 23, if a 
privilege is exercised not to testify or to 
prevent another from testifying, either in 
the action or with respect to particular 
matters, or to refuse to disclose or to prevent 
another from disclosing any matter, the judge 
and counsel may not comment thereon, no pre
sumption shall arise with respect to the exer
cise of the privilege, and the trier of fact 

6. 
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may not draw any adverse inference therefrom. 
In those jury cases wherein the right to 
exercise a privilege, as herein provided, 
may be misunderstood and unfavorable infer
ences drawn by the trier of the fact, or be 
impaired in the particular case, the court, 
at the request of the party exercising the 
privilege, may instruct the jury in support 
of such privilege." 

Inference and argument based on suppression of evidence - general 

rule. 

Uigmore states as fo~lows: 

". • • The failure to bring before the tri
bunal some circumstance, document, or witness, 
when either the party himself or his opponent 
claims that the facts would thereby be eluci
dated, serves to indicate, as the most natural 
inference. that the party fears to do so, and 
this fear is some evidence that the circum
stance or document or witness, if brought, 
would have exposed facts unfavorable to the 
party. These inferences, to be sure, cannot 
fairly be made except upon certain conditions; 
and they are also open always to explanation 
by circumstances which make some other hypothe
sis a more natural one than the party's fear 
of exposure. But the propriety of such an in
ference in general is not doubted."l4 

In California this general principle is codified in terms 

of the follOwing presumption: 

"That evidence wilfully suppressed would be ad
verse if produced" .15 

Exception to general rule for suppression by invoking rule of 

inadmissibility. 

Wigmore states the following by way of exception to the 

general rule above: 

"Of course, a rule of evidence other than 
a rule of privilege for the party is a means 
of exciuding evidence which he is always en
titled to take advantage of; and his objection 

7. 
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to prohibited evidence (or his failure to 
waive an objection) cannot in any way be 
construed to his disadvantage, since by 
hypothesis the evidence is prohibited, not 
for his personal sake on grounds independent 
of the value of the evidence, as privileged 
evidence is (post, § 2195), but because of the 
untrustworthi'ileSs of the evidence. ITo doubt 
a party usually does take advantage of such 
rules because the forbidden evidence is unfavor
able, and no doubt the opponent constantly 
seeks by innuendo to give an unfavorable mean
ing to such objections. But the rules of 
Evidence could never be enforced if parties 
were not guaranteed free scope in calling 
attention to the impending violation of the 
rules; and it is universally assumed and under
stood that no inference can lawfully be urged 
in consequence of such objections. illS 

Should there be an exception for suppression by invoking privilege? 

If a party or a witness suppresses evidence by invoking a 

rule of privileg~should this be a legitimate basis for adverse 

inference and argument against the party? In other words, 

should we apply here the general rule above stated (allowing 

such inference and argument in general) or should we here 

recognize an exception to such rule analogous to the exception 

above stated? Manifestly Rule 39 proceeds upon the theory that 

(save for a special rule in re incrimination privilege) inference 

and argument predicated upon a privilege claim shall be pro

hibited. Moreover this seems to be substantially th~ majOrity17 

and the present California view. For example, consider the 

following extract from the opinion in Estate of Carpenter: l8 

"The Court also instructed the jury, at the 
instance of the plaintiffs, that 'it is a pre
sumption of law that evidence willfully suppressed 
would be adverse if produced.' 

Il. 
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I have examined the voluminous record in 
vain to find any evidence that there has been 
any suppression of evidence. Respondents, 
in their brief here on this point, say that Dr. 
Gtockton's testimony would naturally be con
sidered the best evidence upon Carpenter's 
condition of mind, and that there was evidence 
that proponents vrould not use it; that they 
suppressed it by objecting to it when offered 
by contestants. 

Of course this, if it occurred, was not 
a suppression of evidence, and it would be 
strange that the court, having decided that the 
evidence was not admissible, should, neverthe
less, instruct the jury that the party offering 
it should have the benefit of a presumption 
that it was favorable, and that the other party, 
because he made a legal and proper objection, 
should thereby lay his case under the suspicion 
that he had been guilty of suppressing testimony. 
The instruction would naturally have an injurious 
effect. " 

The rationale supporting this view is, in the words of the 

Commissioners, that a "recognized privilege not to introduce 

evidence should not be impaired by giving the judge any rtgbtt 

to comment and the exercise of the privilege to the prejudice 

of the one exercising the privilege".19 Or, in the eloquent 

words of Lord Chelmsford, the rationale is as follows: 

"-The exclusion of such evidence is for the 
general interest of the community, and there
tore to sayithat when a party refuses to permit 
professional confidence to be broken, every
thing must be taken most strongly against him, 
what is it but to deny him the protection which, 
for public purposes, the law affords him, and 
utterly to t&te away a privilege which can thus 
only be asserted to his prejudice? ' "20 

The OPPOSing view is illustrated by Model Code Rule 233 

which provides as follows: 

"If a privilege to refuse to disclose, or 
a privilege to prevent another from disclosing, 
a matter is claimed and allowed, the judge and 
counsel may comment thereon, and the trier of 
fact may draw all reasonable inferences therefrom." 

9. 



The argument in behalf of this Rule is set forth in the 

c: comment thereon which aeads in part as follows: 

"This Rule is the subject of sharp con
flict in the authorities. flbere a party to 
the action claims a privilege and thereby ex
cludes relevant matter, it is impossible to 
prevent the trier of fact from drawing unfavor
able inferences against him. A party's privi
le~a is of great practical importance only 
where the exclusion of the privileged matter 
will keep the issue from the trier of fact, and 
in such a case the Rule is inapplicable. The 
lessening of the value of the privilege by 
allowing comment on its claim by a party is 
therefore comparatively slight." 

This argument has reference to the situation in which the 

party claims privilege. The argument in behalf of the Rule in 

the situation in which a nOD-party witness claims privilege is 
21 

set forth in the appended footnote;. Zl 

c= Special rule as to incrimination privilege. 

c 

As pOinted out in our memo on the incrimination privilege, 

thEise is in Calif. Const. Art. I § 13 a special rule as to 

comment and inference when an accused elects at his trial to 

exercise the incrimination privilege. 22 As was also pointed out 

in the same memo, Rule 39 is inconsistent with our present law as 

to inference from privilege claim by a party in a civil action 

and as to such inference as impeaching a witness. 23 The recom

mendation of the memo was (and still is) to amend Rule 39 so as 

not to alter the present law above mentioned. 24 

Recommendation. 

It is recommended that the first sentence of Rule 39 be 

amended as follows: 

10. 
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25 
"ille;eet;-4ie-pBi'&fJl'l'pli-~4h-Illl;!,e-agT ;i,;t; If a 

privilege (other than the privilege against 

saif-incrimination) is exercised not to testify 

or to prevent another from testifyin~, either 
in the action or with respect to particular 
matters, or to refuse to disclose or to pre
vent another from disclosing any matter, the 
judge and counsel may not comment thereon, no 
presumption shall arise with respect to the 
exercise of the privilege, and the trier of 
fact may not draw any adverse inference there
from. In those jury cases wherein the right 
to exercise a privilege, as herein provided, 
may be misunderstood and unfavorable inferences 
drawn by the trier of the fact, or be impaired 
in the particular case, the court, at the re
quest of the party exercising the privilege, 
may instruct the jury in support of such 
privilege." 

It is further recommended that Rule 39, as thus amended, be 

approved. 

RULE 40. EFFECT OF ERROR In OVERRULWG CLAIM OF PRIVILEGE. 

rule. 

Rule 40 provides: 

"A party may predicate error on a ruling dis
allowing a claim of privilege only if he is 
the holder of the privilege." 

Both Wigmore26 and McCormick27 support the principle of this 

McCormick expounds the rationale as follows: 

" ••• If the court erroneously recognizes 
an asserted privilege and excludes profered 
testimony on this ground, of course the adverse 
party has been injured in his capacity as liti
gant and may complain on appeal. But if a claim 
of privilege is wrongly denied, and the privileged 
testimony erroneously let in, the distinction 
which we have suggested between privilege and 
rule of exclusion would seem to be material. 
If the adverse party to the suit is likewise 
the owner of the privilege, then, while it may 
be argued that the party's interest as a litigant 
has not been infringed, most courts aecYine to 
draw soSharp a line, and permit him to complain 
of the error. 

11. 



c 

c 

c 

-
Where, however, the owner of the privilege 

is not a party to the suit, it is somewhat 
difficult to see wby this invasion of a third 
person's interest sbould be ground of complaint 
for the objecting party, whose only grievance 
can be that the overriding of tbe outsider's 
rigbts has resulted in a fuller fact-disclosure 
tban tbe party deSires. In view of the usual 
willingness of trial courts of their own motion 
to safeguard tbe privileges, it can hardly be 
necessary to afford this extreme sanction to 
prevent a breall:down in their protection."20 .. 

An identical Rule (Rule 23<:') is proposed by the A.L. I. Model 

Code of Evidence. The comment on and illustrations of Code Rule 

234 are as follows: 

"Comment: 

This represents tbe English common law 
view. The American cases are in conflict. 

Illustrations: 

1. In a civil action against D for 
damages inflicted by D's automobile, D's 
chauffeur C is called as a witness against 
D. Asked to describe bis manner of driving 
in connection with the accident, C claims 
privilege against self-incrimination, the 
claim is improperly overruled, and C gives 
testimony incriminating himself and 
tending to subject D to liability. D may 
not effectually assign error. 

2. If an action Similar to that des
cribed in Illustration 1 is brought against 
C, and C's claim of privilege is improperly 
overruled, C may effectually assign error 
upon his ruling." 

California cases are in accord with Rule 40. 29 

It is recommended that Rule 40 be approved. 

12. 
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FOOTNOTES 

1. McCOrmick, p. 108. 

2. See memo on In~rimination Privilege, pp. 54 - 59; 

Lawyer-Client Privilege, pp. 28 - 31; Physician-Patient 

Privilege, pp. 22 - 25; Marital Privilege, pp. 15 - 17. 

3. Memo on Lawyer-Client Privilege, pp. 28 - 31. 

4. See memo on Rules 29 - 36, pp. 10 - 12, 21, 25. 

5. See memo on Rules 29 - 36, pp. 10 - 12. 

6. Rule 37 (b), Comment. 

7. See memo on Incrimination Privilege, pp. 54 - 59. 

8. See memo on Lawyer-Client Privilege, pp. 28 - 31; 

Physician-Patient Privilege, pp. 22 - 25; Marital 

Privilege, pp. 15 - 17. 

9. See memo on Incrimination Privilege, pp. 54 - 59. 

10. We have advanced the opinion that Rule 23 (4) and Rule 

25 (g) are unconstitutional on the basis stated in the 

"unless" clause in the text. See memo on Incrimination 

Privilege, pp •. 9 - 15 and pp. 49 - 52. 

11. XIX, A.L.I. Proceedings, p. 180. 

12. See McCormick II 127 and 137. 

13. Rule 38, Comment. 
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14. '1igmore § 285. 

15. C.C.P. § 1963 (5) • 

16. l1igmore § 286. 

17. See Rule 39, Comment. 

18. 94 C. 406, 419 (1892). See also Thomas v. Gates, 126 

C. 1 (1899) and Cook v. Los Angeles Ry. Corp., 169 C. 

113 (1915). 

19. Rule 38, Comment. 

20. Quoted in McCormick 1 80. 

21. 

Wigmore seems to support this view as a general 

proposition (I 286) and as applied to Lawyer-Client 

Privilege (I 2322) and to Physician-Patient Privilege 

(§ 2286) but appaDently he thinks the view should not 

be applicable to Marital Privilege. (I 2340, footnote 

2.) 

"When a witness, other than a party, claims 
a privilege, the party desiring the answer 
may take one of two positiolBl (1) that the 
witness is falsely trying to aid the opponent 
by giving the jury the impression that the 
answer would be unfavorable to the witness 
but not to the opponent, or (2) that the 
answer 'WOuld injure the opponent. In either 
event there can be no weighty objection on 
the ground that the comment will lessen the 
value of the privilege. No rights or duties 
of the witness are to be adjudicated; the 
comment can do him no harm in the action. 
The one objection which the oPPOsing party 
might make is that the claim of privilege 
shuts off all possibility of inquiry into 
the validity or invalidity of the claim. 
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By further examination he might develop 
facts which would destroy all basis for 
the arguro~ni;. He has no means of testing 
the truth of the inference, as he would 
have if the witness testified directly 
to the inferred fact. This is to say 
that some of the objections applicable to 
hearsay are applicable to the comment. 
If hearsay Rtatements by persons whose 
direct testimony is unavailable are to be 
received, then the comment should be 
permi tted. " 

MCCormick seems to lean in the direction of the A.L.I. 

view. See McCormick § 80. 

22. See memo on Incrimination Privilege, pp. 9 - 15. 

23. See memo on Incrimination Privilege, pp. 62 - G3. 

24. Ibid. 

25. As to reasons for striking the "Subjeot to" clause, 

see memo on Incrimination Privilege, pp. 9 - 15. 

26. Wigmore § 2196. 

27. McCormick § 73. 

28. McCormick, pp. 152 - 153. 

29. People v. Gonzales, 56 C.A. 330 (1922). (Rape. 

Prosecutrix claims pr'ivilege. OVerruled. Appeal from 

judgment of conviction assigning error in overruling 

privilege claim. Judgement affirmed.) 

"The point is not well made. Conceding 
for the purposes of the argument that 
the court should have allowed the 
privilege to the young girl and not have 
compelled her to answer questions, the 

3. 
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error was not an error committed as 
against the defendant, and, therefore, 
not a matter about which he may complain. 
The testimony was relevant and competent 
whengLven and, being so, it was proper to 
be considered by the jury. Had the witness 
stood upon her refusal to answer and been 
committed for contempt in consequence, the 
question as to whether the court had ruled 
properly would be presented in a proceeding 
brought to test the validity of the 
imprisonment. That matter would be a 
thing wholly outside of any question proper 
to be considered in defendant's case." 

People v. Judson, 128 C.A. 768 (1933) (similar); People 

v. Mann, 148 C.A.2d 851 (1957) (similar). These cases 

show that the non-holder of the privilege may not 

predicate error upon the denial of the privilege. As 

to the ability of the holder to predicate error, see 

People v. Mullings, 83 C. 138 (1890). (Murder. 

Defendant testifies. On cross-examination prosecution 

asks as to defendant's statement to his wife. Defendant's 

objection overruled. Appeal from judgment of conviction, 

asSigning as error overruling of objection. Judgment 

reversed on ground objection should have been sustained.) 

People v. Warner, 117 C. 637 (1897) (similar). 

See discussion by Professor Kidd in Some Recent Cases in 

Evidence, 13 Calif. L. Rev. 285, 295 - 296 (1925). 
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