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Date of Meeting: October 23-2h, 1959

Date of Memo: October 1k, 1959
Memorandum No. &4

Subject: Arbitrstion - Study No. 32

There is sttached to this memorendum a supplemental
meporandum in regard to cral and written srbitration agreements. This
study was made by the staff pursuant to the Comission's direction at
the September meeting.

At the September meeting, the Commission zpproved the idea
that arbitration shall be unenforceable unless written. On the basis
of the sdditicnal information the Commission must decide whether

(1) statutory provisions should be recommended which would require

that written agreements to arbitrete be signed by the party to be charged

to be enforceable, (2) statutory provisions should be recommended to

provide that an agreement to arbltrate can be incorporated into a written

sgreement by reference in the same manner as other contractual proviscions

may be incorporated by reference, and {3) statutory provisions should
be recommended which would provide that an agreement to arbitrate is
enforceable even if it is made orally provided that the terms of the
agreement are in writing as in the case of written contracts which are

extended by oral agreement or by the conduct of the parties.

Regpectfully submitted,

Joseph B. Harvey
Agsistant Executive Secretary
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SUPPLEMENTAL MEMORANDUM IN REGARD TO QRAL
AND WRITTEN ARBITRATION AGREIMERES

Although most arbitration statutes provide that the statutory pro-
cedures apply only 90 written arbitration agreements,l in most Jurisdic-
tions there has been virtuslly no litigation in regard to the meaning of
the term "written agreement." No California cases have been decided
interpreting this term.

The statute of fra.udsa in Celifernis provides that sgreements
that are sublect to 1ts terms are invelid unless the agreement, or some
note or memorandum theregf be in writing, and subscribed by the party
charged, or by bis agent. Although the siatute seys that contracts are
invaiid, the cases hold the contracts valid but unenforceable if the
defense of the statute is raised..3 Supplementing this rule is section 2309 of
the Civil Code which provides that an agent's authority must be written
when the agent is authorized to enter in%t¢ a contract required by law
10 be in writing. The regquirement of the arbitration statute that the
agreement be in writing may be held to be quite & different requirement
than that imposed by the statute of frauds.

Although there has not been much litigaticn in regard to the
meaning of "written agreement” elsewhere, the New York courts have
considered problems In regard to written arbitration sgreements st some

length. This may be due, in part, to the fact that New York has more
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litigation in regard to arbitration than does any other st.a'.‘t;e.i‘L It may be
due in part too, to the form of statute adopted by New York in regard to
this subject. The New York statute seems to create on its face a
distinction between the statute of frauds requirement of a memorandum
signed by the party to be charged and the arbitration requirement of a
written agreement. The New York ata.tute5 provides:
& conmbtreet to arbitrate a controversy thereafter

arising between the parties mmst be in writing. Bvery

submission to arbitrate an existing controversy is void,

unless 1t or some note or memorandum thereof be in writing,

and subscribed by the party to be charged therewith, or by
his lewful agent.

In accordance with this language the New York courts have held
that the statute of frauds requirement of & memorandum eigned by the party
to be charged is required to validly create a contrect to submit an
existing controveray to erbitration. On the other hand, an agreement to
submit future controversies to arbitistion need only be in writing; it
need not be signed by anyone.

In Jepan Cotton Trading Company +v. li’a.r‘oin,6 the parties executed

two written contracts for the sale of raw silk. At a later date the
plaintiff sent two more contract forms which it had signed ordering more

of the same materiasl. These forms were not signed by the defendant seller.
All of the contract forms had er arbitration provision adopting the
arbitration rules of the Silk Assocciation of America. The defendant did

not perform the contracts and the parties reached s compromise settlement.

A dispute arose over the terms of the compromise settlement and the plaintiff
requested arbitration. The defendant pointed out that it had not signed

the arbitration agreement in the latter two contracts. A lower New York
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ccurt7 indicated that the defendant could be bound to arbitrate without

its signature as the provisions of the Civil Practice Act only required
that the contract be in writing. It did not reguire that the writing be
signed by the party to be charged.

In Helen Whiting, Inc. v. Trojen Textile Corp.,S the Court of

Appeals of New York upheld the decision of the Jepan Cotton Trading Company

case. In the Helen Whiting cese, the petitioner was a garment manufacturer

and the respondent a textile manmufacturer. The petitioner orelly egreed

with the respondent to buy 83,000 yards of three types of goods. The seller

delivered three contract forms to the buyer, one for each type of mer-
chandise. The buyer took delivery of a small porticn of the order, signed
one of the contracts relating %o one type of merchandise, and indicated
that it did not want the other two types of goods. The seller felt that
the entire agreenent for three types of goods was but one contract and did
not want to give the buyer a favorable price on one item unless the buyer
tock the other two items as well. The contract forms had an arbitration
clause. The seller demanded arbitration. The Court of Appeals held that
the oral agreement was binding upon the buyer as the part delivery tock
the sales agreement out of the statute of frauds. So far as the arbitra-
tioh agreement was concerned the court felt that it did not matter that
the arbitretion contract was not signed as long as it was in writing.

In Publishers Association v. Newspaper and Mail Delivery Union,9

it was further held thet if the contract to submit future disputes is in
writing the submission of disputes as they mrise under the agreement to
arbitrete need not be written.

No discussion has been found indicating why New York adopted this
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distinction. However, a review of some of their cases may reveal the
reason. The cases indicate that ordinary business practices in the
commercial world would be severely impaired 1f every agreement to
arbitrate had to be signed by both parties.

10
In Belmore Dress Company v. Zanesville Fabrics Corp.  the buyer

gave two purchase orders to the seller after some oral negotiation.
Thereafter the seller sent two contract forms to the buyer containing the
following words: "This order . . . shall become a contract either when
signed and delivered by buyer to seller and accepted in writing by seller
or when buyer or his egent has accepted the whole or any part of the goods
herein described.” It was held that the acceptance of the goods bound the
buyer to the written arbitration clause contained in this agreement even
though the buyer had not signed it.

In In re. Huxley,ll a broker signed a "bought and sold note" and

delivered it to the parties. The note contained an arbitration provision.
The note with its arbitration clause were held binding upon the parties
because they acted pursuant to it, and, in substance, the broker acted as
egent for both parties.

In In re. Americar Rail & Steel Cngggg,lz the sgreement to arbitrate

was conteined in & purchase order. However, under the particular circum-

1
stences of the case, it was held there had been no agreement to arbitrate. 3

In In re. Princeton Hayon Corj[:o.,ll‘L the arbitration clause was on &
quotation sheet furnished by & textile finisher. The quotation sheet
gbated:

The shipment of any goods for processing shall be deemed
an acceptance by customer of all the terms of this gquota-
tion. The terms of this quotation shall not be superseded
by the terms of any order form of the customer unless we
shall so consent in writing.

~h-
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The Court of Appeals reversed the case for a trial on the fectual guestion

of whether the respondent told the appellant to disregerd the quotation

sheet.

In Wilson & Company v. Fremont Cake and Meal Cbmpany,ls en agreement

for the sale of soy bean oil was signed by 2 broker and delivered to both
partiea. It was held that both parties adopted the document and its
arbitration clause as their contract by acting under it.

In most of the foregoing situations the statute of frauds reguirement
of a memorandum signed by the party to be charged would have precluded
enforcement of the arbitration esgreement. The distinction between the
statute of frauds standerd and the simple reguirement of a "written

-

agreement” is pointed up in the case of In re Exeter Hanufacturing_gou@pny.'

There, the petitiocner sold textlles in nine transactions, each of which
involved more than $50. The statute of freuds in New York at that time
requlred agreements for the sale of goods to be in writing if the value
of the goods exceeded $50. These sales were made by the petitioner's
salesman either personally or by telephone. They were later confirmed by
8 written standard form of szales note malled by petitioner to the respondent
end retained by the respondent without cbjection. In six of the transac-
tions the respondent sccepted delivery end paid for the goods. In three
of the transactions the respondent refused to pay or to give shipping
instructions to the petitiomer. The sales notes were signed by the
petitioner, not the respondent, and had arbliration provisions in them.
The respondent refused to arbitrate and the petitioner began proceedings
to compel arbitration. The respondent set up the statute of frauvda. The

court felt that Section 1449 of the Civil Practice Act is a special statute

o
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of frauds applicable to arbitretion agreements and that the applicability
of the general statute of frauds should be determined by the arbitrator.
Therefore, it did not matter to the court that the respondent had not
executed the arbitration agreement. The arbitration agreement was in
writing, and as the respondent had received and retained it without
objection he was bound by its arbitration clause even though he did not
sign it. A dissent pointed out that the arbitration agreement was just one
provision of a contract subject to the statute of frauds. The dissent
argued that the court should not enforce that provision any more than it
would enforce any other provision of the same contract.

It has been suggested that the Exeter decision is saundIT for the
only question before the court on a motion %o compel arbitration is the
enforeibility of the agreement to arbitrate. The court should not go
further than that decigion and decide other defenses which might be
raised such as the statute of frauds)for if it did, it would usurp the
function of the arbitrators. As a result, arbitration wounld be compelled
only in those cases where the court had already decided that there was
no defense on the merite of the controversy.

The situations involved in the foregoing ceses indicate that one
of the principal reassons for the New York rule mey be that it is impractical
to require both parties to execute an agreement to arbitrate in the ordinary
commercial situation. Although many commercial transactions involve
bilateral contracts, a large number are unilateral, i.e., an order will be
placed which calls only for performance snd not for a promise to perform
at some future date. Ia these situations such orders, or the seller's

quotations, may indicate that arbitration is applicable in case of a dispute.
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We are informed that arbitration is extensively used in the textile
industry and arbitration provisions are usually incorporated in the forms

used.le Such provisions usually incorporate the rules of the Silk
Association of America, rules of the American Arbitration Association, the
rules of the National Soy Bean Processors' Association or the rules of scme
other body which has adopted extensive arbitration rules. As the orders
call for performance, and not a promise, the statute of frauds provieion
in regard to the sales of goods of a value exceeding $500 is inapplicable.
Yet, the buyer mey desire arbitration if a dispute arises as to the
quality of the materials or the terms and conditions of delivery. If the
statute of frauds requirement of a memorandum signed by the party to be
charged were applied to arbitration agreements, only the buyer would be
bound in these situations, and not the seller. Alabama has held19 that an
oral agreement arrived at in open court and dicteted to the reporter --
but unsigned -- complies with a statute requiring thet submissions to
arbitration be both written and signed.Zl

In view of the problems that would be created by applying the
statute of frauds to arbitration agreements, the staff recommends that the
Commission go no further than the New York statute and Uniform Act. The
staff does not recommend the application of the statute of frauds require-
ment tc arbitration agreements. The requirement of a writing will accomplish
the Commiesicn's purpose.

Another area where the New York courts have had considerable
litigation in regard to the problem of written agreements concerns the

extent to which an arbitration sgreement can be included in a written

agreement by reference.
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21
In re General Silk Importing Company, Inc. was the initial New

York case inveolving the problem. That case invelved an application to
compel. arbitration of a matter arising from a contract for the sale of 100
bales of raw silk. The contract was embodied in e printed form of contract
prepared by the respondent. The following printed cleuse was in the lower
margin: "Sales are governed by raw silk rules adopted by the'Silk Associae-
tion of America." The raw silk rules of the 5ilk Association of America
contained erbitration provisions. The court held that the statement on the
contract might mesn that the raw silk rules would govern in determining the
rights and obligaticns of the parties under the terms of the contract
without regard to the remedy to be used to enforce such rights. The court
felt that the langusge did not clearly indicate thaet the remedy to be

used was to be arbitration. The New York court felt that cleerer language
was needed to establish that the parties had sgreed to arbitrate. Thus
the respondent was able to escape arbitration under the rules despite the
fact that it was the respondent that had prepared the printed form stating
thet the contract was sublect to the rules of the 8ilk Asscocigtion.

22

In Level Export Corp. v. Wolz Aiken & Company,  two written

contracts were executed for the sale of cotton fabric. The printed porticn
of the coptracts stated:

This sales note is subject to the provisions of standard

cotton textile sales note which, by this reference, was

incorporated as a part of this agreement and together

herewith constitutes the entire contract between buyer

and seller.
The etandard cotton textile sales note referred to contained a provision
requiring arbitration of any controversies arising under the contract.

The Court of Appeals held that arbitretion was reguired under the terms of
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this agreement. Yet, again, in Riverdale Fabrics Corporation v.

2
Tillinghast-3tlles Company 3 the Court of Appesls held that there was

no clear agreement to arbitrate when the sale memorandum stated: "This
contract is also subject to the cotton yarn rules of 1938 as amended." The
latter holding provoked a dissent which pointed out thet in none of the

contracts involved in the General 8ilk, Level and Riverdale Fabrics cases

was there any actual mention of arbitration. Each contract was in terms
made subject to an cutside, unattached document which contained an
arbitration cleuse. The dissenting Judge did not feel tha:t a different
rule should be adopted merely because the agreement said "subject to" or
"governed by" instead of "which, by this reference, is incorporated as a
part of this agreement.”

The weakness of the New York line of cases was ebly pointed out in

Wiison & Company v. Fremont Cske & Meal C{:@éﬂ:ﬂ:{.all That case, too,

involved an agreement which merely provided that it was subject to the
rules of the National Soy Bean Processors' Association. These rules had an
arbitretion clause. The court indicated tﬁat the New York cases are a
reflection of the common law theory that agreements which "oust the court
from jurisdiction" should be strictly construed. The court rejected the
validity of the argument that arbitration agreements "oust the court of

Jurisdiction” on the authority of Kulukundis v. Amtorg.25 The court then
6

said: 2

The plaintiff argues that the parties should be held,

by their adoption of the Association's rules, to have
mubitted only to those of the rules which have to do

with standerds of quality, price, unit of weight, terms,
time of shipment, weights, routing, tank cars, ete. . .,
but not to the rule requiring srbitration. @ua auctoritate?
The court mey not lend its sanction to such post-contraciual
eclecticism, especially since it is invoked unilaterally.
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[Tihe plaintiff urges . . . that the parties to the
present contract might have manifested their agree-
ment to arbitrate by s short and simple paragraph

in the memorandum expressedly declaring such a
purpose, or by a clause to the effect that, in
adopting the association's rules, they intended to
adopt Rule 115 dealing with arbitration. To this
court, such a position seems utterly untenable. If
any of the rules were not to be operative their
omission ought, indeed, to have been expressly
incorporated into the memorandum by appropriate
languege. But having adopted by adequate descriptive
lenguege the entire group of rules, the addition of
such a phrase as, "and we intend to include Rule 115,"
would appear to be the ultimate in supererogation.

There is some authority'which indicates that the New York rule mey

be the law in Californije. In Western Vegetable Qils Company v. Southern

Cotton 0il GomEEEE,ET a contract of sale of a tank car of coconut oil said:

This contract is subject to the published rules and
regulations of the Naticnel Institute of Oilseed
Products -~ and which are hereby made a part of this
contract . . . .

The rules had an srbitration clmuse. The court held that there was no clear

intent to arbitrate expressed in this agreement and denied a motion for a stay

in the proceedings pending arbitration. Bowever, this holding was prin-
cipally based upon the fact that the cllseed producte rules also had a
standard contract form which contsined an arbitration clsuse. In the instant
case, the standard form was used with the arbitration clause omitted. The
court felt that this indicated an intent not to incorporate the arbitration
clause. Moreover, the case appears to be contrary to the rule which has
been ultimately established in New York under the‘gggglaa case which held
that an agreement to srbitrate is binding when the agreement expressly states
that the rules are made a part of the contract. Hence, this case cannct be

regarded as a holding that the New York rule is applicsble.

In Comgmercial PFactors Corporation v. Kurtzmen Bros.eg the defendant
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ordered certain goods while he was in New York. The order form had a clause
incorporating certain rules on its back. The form also coneented to New York
Jurisdiction. However, it contained a clause which said@ that the contract
became binding "only when signed by the seller or confirmed in writing by
the seller.” The form was never signed by the seller. The California court
heid that a judgment confirming an arbitration award cbtained in a New York
court was invelid because the New York Court d4id not have Jurisdiction. The
California court heid that there was no agreement to srbitrate, relying on
the fact that the seller bhad never signed the order form and on the New York

30
case of Arthur Philip Export Company v. Ieathertone. The Leathertone case

also involved an order form which said in small letters on the front and in
parenthesis "(See alsoc back)." There was an arbitration clause on the back.
The New York court held that there was no agreement to arbitrate, stating:

A party should not be bound by clauses printed on the

reverse side of a document unless it be established

that such matter was properly called to its attention

and that it assented to the provisicns there stated.
Because of the California court's reliance on the failure of the seller to
sign, its declsion cannoi be regarded as clear-cut authority that the New
York rule is applicable here.

The United States Supreme Court, withouit discussion of the matter,

has indicated that it may recognize that an incorporation by reference of
en arbitration clause is little different than an incorporation of any other

31

provision in a contract. In Marine Transit Company v. Dreyfus, the court

considered a contract which stated that it was "subject to New York Produce
Ei:c-hange Canal Grain Charter Party No. 1 as amended."” The Charter Party
had an arbitration clsuse which the Court said epplied and wes wvalid.

In view of the amount of litigation which hag arisen in ¥ew York
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and elsewhere involving this problem it is to be anticipated that similar
problems will arise in Californis as commerce increases. Accordingly, it
would seem to be desirable to include some lengusge in an arbitration statute
which would clarify this matter before litigation arises. This writer feels

that the Commercisl Factors32 and Leathertone33 cases are probably correct

in principle and that no one should be bound to the small print on the back
of an order form when there is no clear indication on the front of the order
form that there are provisicns on the back which are & part of the contrect.
Hovwever, it is also felt that there is pno reason to distinguish an agreement
to arbitrate from any other agreement which may be incorporated by reference
into & contract.

California courts heve held that a provision in a written contract
stating that it is "subject to" rules and regulations or other provisions
contained in a separate document is sufficient to incorporate such rules and

3L

regulatione or other provisions into the contract. The test seems to be

vwhether a reascnable and prudent men would understand that the provisions of
the outside document were io he & part of the contract.35 It does not seem
wise or in accordance with the ordinary understanding of parties to provide
that such a reference will incorporate all the rules and regulations contained
in an ocutside document unless ope of the rules provides for arbitration. A4s
a practical matter, the parties either intend to incorporate all of the rules
or they do pot, and if any of the rules should be enforced, sll of them should
be.

In view of the uncertsinty in the law at the present time, and in

view of the amount of litigation in New York over this very problem, it is

recommended that the arbitration statute contain a provision indiceting that
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arbitraetion rules may be incorporated into a written contract by reference in
the same manner that any other provisions may be incorporated by reference.

Another area where problems may be created and litigation generated
unless eppropriate provision is made involves written contracts which have
expired but which are orally extended or are cbserved by the parties in their
continuing relationships. A common example involves a lease of real property.
A less common example involves insurance.

Under Civil Code Section 1945 a tenant that holds over after expira-
tion of the term becomes & periodic tenant on the same terms and conditions
that the property was held under the written lease.36 However, those terms
of the lease for which the statute of frauds requires a writing ere not

37

extended. TFor instance, in Hagenbuch v. Kosky~ a written lease was entersd

intc for & term of three years. The lease gave the lessee an option to buy
the property at a price to be agreed upon. In case there was no agreement
each party was to appoint an appraiser who would appoint a third appraiser.
The appraisers would set the price. After expirstion of the original temnm
the lessee attempted to exercise the option under a claimed oral renewal of
the lease. The lessee brought an action for declaratory relief. Judgment
for the defendant wes affirmed. The court held that the renewal of the lease
was within the statute of frauds. Therefore, the renewal was from year to
year on a one-year basis and the option itself wes invalid and unenforceable
in the absence of estoppel and no estoppel was made out.

4 simijar holding is contained in Spalding v. Yovino-Young?B That

wae an acticn for specific performance of an option to purchase which was
contained in a written lease. The lease was for two years with a provision

for holding over on a month to month basis efter the end of the term. The
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option was exercised after the expiration of the basic term. The Supreme
Court held that the option expired at the end of the basic term.

Yet, if a provision of the original lease is not within the statute
of frauds, the cases seem to hold that it will be extended into the periodic
tenancy following the basic term. Such a provision is the right toc remove
trade fixtures. It is setiled in Californis that a tenant has the right to
remove trade fixtures befors the end of the term in the abgence of contrary
agreement.39 It is also settled that if the term expires and a new lease is
executed the fixtures beccome the property of the lessor in the absence of
contrary agreement.hﬂ

If the 0ld lease 1s extended or if the lessee holds over under an
oral agreement or on a month to month tenancy the tenant retsins the right to

L1
remove trade fixtures. In Knox v. Wolf  the tenant leased property for five

years and installed certain trasde fixtures. The lease had a provision that if
the lessee held over he would be & tenant from month to month on the same terms
and conditions es in the lease. The court pointed out that this is no more
than the law would reqguire in the absence of agreement. The court said:

Where & lease provides thaet the terant may remove the fixtures

which it installs and the tenant remains in possession with

permission of the lessor for month to month after the explirg.

tion of the lease, the continued occupancy is regarded as an

extension of the lease and the parties are deemed to have

assented to the terms of the originasl lease, including the right

to remove the fixtures.

From these authorities, it appears that a court would hold that an
arbitration provision would not be extended elong with the other terms of the
lease if the lease were orally extended or the tenent held over if & statute
required arbitration sgreements to be in writing. Thus, 1If & lease contained

a provision permitting & lessee to remove fixtures or to #ell them to the
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lessor at the end of the term at a price to be determined by arbitration, it
is likely that all of the terms would be enforceable during an oral extension
éxcept the arbitration clause. Simjlarly, if & lease contained a cliause
providing that the parties would erbitrate the amount the lessee should pay
the lessor to restore the property to its original condition at the end of the
term, it is likely that the sgreement to arbitrate would be held unenforcesble
if the lease were extended orally or by implication. These cases would be
anslogous to the situstions involving options. Because of the writing
requirement zpplicable tc options to purchase real property, an option to
purchase iz not extended by an oral or implied extension of the basic lease.
In the ebsence of a statute requiring arbitration agreements to be written,
there would appear to be little doubt that Civil Code 1945 would meke the
arbitration provisions in the basic lease appliceble during the holding-over
period.

A similar problem might involve insurance contracts. There is a
statutory standard form of fire insurance policy which containe a provision
for appraisal or valuation.l+2 Under some circumstences this could involve &
statutory arbitration.h3 In the ordinary case the insured has to submit to
arbitration before he can bripg an action on the 1:t:ul:i.i::,r.1'd'L As an insurer
usually has little reason to sue the insured (he denies liability instead),
an insurer has little occasion to demend arbitration of the insured. Hence,
the lack of the insured's signature on the customary insurance policy would
be of no great moment to the insurance company even if the proposed arbitration
statute adopted the statute of frauds requirement of e memworandum signed by
the party to be charged. However, it is also settled in California that an

45

insurance contract may be entered inte or renewed orally. Oral insurance
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agreements are commonly used where time and space limitations prevent the
parties from getting together to sign & written agreement.lL6 If an existing
policy were extended by oral agreement, there would be no uncertainty as to
ite terms as they would be the same as the existing policy. Similarly, there
could be no uncertainty as to the terms of a fire insurance peolicy reguired by
law to conform to the statute. In such situations, the insured might want to
compel the insurance company to arbitrate sc that he can enforce the insurance
policy. Yet, in the absence of a written agreement, it would appear doubtful
that a court could order an insurance company to arbitrate if the arbitration
statute required zall agreements to arbitrate to be in writing.

To meet these problems, it 1s recommended by the staff that arbitra-
ticn agreements contained in expired written contracts which have been extended
orzliy or by implication by the parties should be enforced. The reason that
the Commission and the Uniform law Commissioners decided not to include oral
contracts within the Arbitretion Statute was becaunse it was felt that oral
agreements would be too uncertain. This objection dees not apply t¢ an oral
agreement to extend or to continue to operate under a written agreement. In
such & case the arbitration provision is in writing and its terms are certain.
Since the reason for the objection to an oral agreement doee not exist in this
case, it should follow that there would be no objection to enforcing the oral
agreement. Therefore, it is suggested that a provision be incorporated in the
statute which would provide in substance that an oral sgreement to arbitrate
controversies is enforceable if the terms of the arbitration agreement are in
writing.

Respectfully submitted,

Jeoseph B. Harvey
Assistant Executive Secretary
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with the conditions of a particular contract form, a copy of which
was attached. The arbitration cleuse was contained in the form
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purchase order as stated. Under the circumstances, the court felt
there was no clear agreement to arbitrate.
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Enforceable Arbitration, 61 Yale Law Journal 686 (1952).

Carlisle v. McMclesky, 87 So. 2d 831 (4la. 1956).

Ala. Code Tit. 7 § 831 (1940): "The parties must concisely state in
writing, signed by them, the matter in dispute between them . . . ."
138 N.E. 427 {N.Y. 1922).

111 N.BE. 24 218 {N.Y. 1953).

118 K.E. 2& 10k (N.Y. 1954).

77 F. Supp. 364 (D.C. Neb. 194B8}.

126 F.24 978 {24 Cir. 1942). In this case Judge Frank stated the
common law rule that aerbitration agreements were unenforceable. He
then stated: "It has been well said that 'the legal mind must assign
some reason in order to decide anything with spiritual quiet.’' And

80, by way of rationalization, it beceme fashionable in the middle of
the 18th century to say that such agreements were against public policy
because they 'oust the jurisdiction' of the courts. PBut that was a
guaint explanation, inesmuch &s an award, under an srbitration agree-
ment, enforced both &t law and in egquity, was no less an ouster; and
the same is true of releases and covenasnts not to sue, which were given
full effect. Moreover, the agreement to arbitrate was not illegsl
gince suit could be meintained for its breach. Here was a clear
instance of what Holmes called a 'right' to bresk a contract end to
substitute payment of damages for nonperformance; as, in this type

of case, the damages were only nominal, that 'right' was indeed meaning-
ful.

"An effort has been made to justify this judicial hostility to the

'executory arbitration agreewent on the ground that arbitrations,

-l
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if unsupervised by the courts, are undesirable, end that legislation
was needed to make possible such supervision. But if that was the reason
for unfriendliness to such executory agreements, then the court should
also have refused to aid arbitrations when they ripened inte awards.

And what the English courts, especially the equity courts, did in other
contexts, shows that, if they had had the will, they could have devised
means of protecting parties to arbitrations. Insteed they restrictively
interpreted successive statutes intended to give effect to executory
arbitrations. . . . Lord Campbell explained the English attitude as

due to the desire of the Judges at a time when the salaries came largely
from fees, to avoid loss of income. . . . Perhaps the true explapation
is the hypnotic power of the phrase 'oust the jurisdiction.' @Give a
bad dogma a good name and its bite may become as bad as ite bark.

"[B}ut, despite later legislation, the hostility of the English
courts to executory arbitrations . . . seems never to have been entirely
dissipated.

"Thet English ettitude wes largely taken over in the 19th century
by most courts in this country .

"The [purpose of] United States Arbitretion Act of 1925 . . . was
deliberately to alter the judicial atmosphere previcusly existing .

"iIn the light of the clear intention of Congress, it is our obliga-
tion to shake off the old judicial hostility to arbitration. Accordingly,
in & case like this, involving the federal Act, we should not follow
English or cother decisions which have narrowly constirued the terms of

arbitration agreements or srbitration statutes.”

I4.
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43,

141 Fed.2d 235 {9th Cir. 1944).
Footnote 22 supre.

131 Cal. App.2d 133 (1955).

87 N.Y.S. 24 665 (19k9).

284 U,s. 263 (1932).

Footnote 29 supra.

Footnote 30 supre.
Hischemoeller v. Nat'l Ice & Cold Storage Co. 46 Cal.2d 318 (1956;

Forest Lawn Memorial Park Asscc. v. De Jarnette, T9 Cal. App. 601
(1926).

Hischemoeller v. Nat'l Ice & Cold Storage Co., Note 3h.EEEE§5

Cf. William A. Davis Co. v. Berkman Seed Co., 94 Cal. App. 281 (1928).
Psihozios v. Bumberg, 80 Cal. App.2d 215 (1947).

142 Cal. App.2d 296 {1956).

30 Cal.2d 138 (1947).

Civ. Code % 1019.

Wadman v. Burke, 147 Cal. 351 (1905).

73 Cal. App.2d 194 (1946).

Insurance Code § 2071.

Some authorities would classify the appraisal provision of the standard
fire insursnce policy as & "valuation" or "appraisal” as distinguished
from a "true arbitration” becmuse they distinguish a true arbitration
from an appraisal on the basis of the iasue to be decided. If the
wltimate issue involves the 1iability of the parties it is considered an
arbitration; if ultimate liability is not involved it is considered a

valuation or appraisal. (6 Williston on Contracts, rev. ed., § 1921A).

i
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California courte seem to use g different standard. They have stated
that if the person deciding the dispute receives no testimony, but
inspects the premises and mrkes his own judgment as to its value, the
proceeding 15 considered a valuation. If testimony is to be received
and evalusted in determining the value of the property involved it is
congidered an arbitration. (Bewick v. Mecham, 26 Cal.2d 92, 97-98
(1945).)

The standard policy contained in Insurance Code § 2071 provides that no
suit or sction for the recovery of any clsims under the insurance
contract can be commenced in any court unless the requirements of the

policy, including appreaisal, are complied with.

45. Parlier Fruit Co. v. Fireman's Fund Ins. Co., 151 Cal. App.23 6, 19

(1957).

4. Id. at 25: "While it may have been true that in 1909 and 1913,

parcl contracts of insurance were rarely made, such a statement is
ne longer true. Oral binders are now a common and necessary part of

the insurance business.”




