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Date of Meeting: Sept. 24,25, 26, 1959

Date of Memo: September 15, 1559

Memorsndum No. 4b

Subject: Uniform Rule 27 (Physicien-Petient Privilege)

The attached msterisl hms been prepared in s form suitable for
transmission to the Bar Committee on the Uniform Rules of Evidence. It
consists of Uniform Rule 27, as revised by the Commission. The revised
rule alsc contains a nunber of revisions suggested by the Staff for con=-
gideration by the Commission. The revised rule is accompanied by a
memorandum designed to explain Uniform Rule 27 as revised by the Commission.
After review of this meterial by the Commission at the September meeting,
the Staff can meke any necessary revisions and then forward the meterial o
the Bar Committee.

The revised rule is intended to be in a form suiteble for adoption
as the tentative action of the Commission on Uniform Rule 27. It is, of
course, subject to changes at the September meeting when it will be
reviewed by the Conmiseion.

The accompanying explanation of the revised rule i1s intended to
convey to the Bar Commitiee the thinking of the Commission regarding Uniform
Fule 27 and the changes the Commission has made in it. The explanation is
primarily designed to preserve in written form the thinking of the
Commission while the matter is still fresh in our minds. Any chsnges made
at the September meeting will, of course, be incorporated into the explana-

tion before sending it on to the Bar. This explanation is not intended to
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be in final form and will have to be worked cover after the Bar has

considered the Commission's reviegion of Uniform Rule 27.

Respectfully submitted,

John H. DeMoully
Executive Secretary




Note: This is Uniform Rule 27 as revised by the Law Revision
Commigsion. See attached explanstion of this revised rule. The changes
in the Uniform Rule (other than the mere shifting of langusge from one
part of the rule to another) are shown by underlined material for new

material asnd by bracketed and strike-cut meterisl for deleted material.

RULE 27. PHYSICIAN-PATIENT PRIVILEGE.

(1) 4s used in this rule [3] :

(a) "Confidentisl communication between physician snd patient"
meansg such information transmitted between physician and petient, including
informetion obtained by an examination of the patient, as is transmitted in
confidence and by a means which, so far as the patient is aware, discloses
the information to no third persons other than those reasonsbly necessary
for the transmission of the information or the accomplishment of the
purpcse for which it is transmitted.

{b) "Holder of the privilege" means (i) the patient when he is

competent, {ii) a guardian of the patient when the patient ie incompetent

and {iii) the personal representative of the patient if the patient is

d._&i;._ [the-patiens-while-adive-and-not-uader-guardianship-or-the-guardian
ef-the-person-sf~an-incompetent-patienty -or-she-personai~representative
af-gedecensed-pasionsy]

{e) ™"patient" means a person who, for the socle purpose of securing
preventive, pallistive {y] or curative treatment, or & disgnosis prelimi-
nary to such trestment, of his physical or mental condition, consults a

physicien [y] or submits to an examination by a physician [+] .
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(d) "Physician" means a person suthorized, or reasonably believed
by the patient to be suthorized, to practice medicine In the state or

Jurisdiction in which the consultation or examination takes place [3] .

{2) Subject to rule 37 and except as otherwise provided [by
peragraphe~(3)y-Li)y~(53-and-{6)-of] in this rule, a person, whether or
not a party, has a privilege in a civil action [ew-im-e-presecuiien-fer-a
misdemeansw] to refuse to disclose, and to prevent a witness from dis-
closing, & commnication [y] if he claims the privilege and the judge
finds that:

(a) The commnication was a confidential communication between
patient and physician [y} ; and

(b) The patient or the physician reasonably believed the commnica-
tion to be necessary or helpful to enable the physicien to make a disgnosis
of the condition of the patient or to prescribe or render treatment
therefor [y] ; and

{e} The witness (i) is the holder of the privilege or (ii) at the
time of the communication wss the physician or & person to whom disclosure
was made becsuse reessohably necessary for the transmission of the
commnication or for the accomplishment of the purpose for which it was
transmitted or {1ii) is any other person who obtained knowledge or
possession of the communication as the result of an intentional breach of
the physician's duty of nondisclosure by the physician or [his-agemi-ex

servans] a representetive, associate or employe of the physician; and

(d) The claiment is (i) the holder of the privilege or (ii} a person

who is suthorized to claim the privilege [few-him] by the holder of the

privilege or (4ii) if the patient is living and no other person claims the
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privilege and the privilege has not been waived under rule 37, the person

who was the physician at the time of the confidential communication.

{3) There is no privilege under this rule as to any relevant
commni cation between the patient and his physician [¢e}] upon an issue
of the patient’s condition in; |

Lgi An action to commit him or otherwise place him under the control
of ancther or others because of alleged mental Incompetence. [yox-in]

{b) An action in which the patient seeks to establish his
competence. [e¥-ia]

le An getion to recover damages on account of conduct of the
patient which constitutes a felony. [ewriminai-effence-other-ithen-e-mis-
demesnery-o¥]

(4) There is no privilege under this rule as to any relevant

communication between the patient and his physician upon:

(a) [€éB)-umen] An issue as to the validity of a document as e
will of the patient. [y-ex-{ej-upes]
Lgl An issue between parties claiming hy testate or intestcte

succession or intervivos transaction from a deczased patient.

[€43] (5) There is no privilege under this rule in:
Lgl An setion in which the cordition of the patient is an element

or factor of the claim, or counter claim, cross-complaint or affirmative

defense, of the patient or of ahy party claiming through or under the
patient or clalming as g beneficiary of the patient through = contract to
which the patient is or was s party.

(b) An action brought under Section 377 of the Code of Civil

Procedure.




[£59] Lél There is no privilege under this rule ss to information
which the physiclan or the patient is required to report to a public
official or as to information required to be recorded in & public office (5]

ualess the stgtute, charter, ordinsnce, administrgtive regulation or other

provision requiring the report or record specifically provides that the

information ghsll not be disclosed.

[€631 (7) No person has = privilege under this rule if the judge
finds that sufficient evidence, aside from the communication, has been
introduced to warrant a finding that the services of the physician were
sought or obtained to enable or aid anyone to commit or to plan toc commit
& crime or & tort [;] or to escape detection or apprehension after the
comnission of a crime or e tort.

[(F3-~A~privilege-under-thig-rule-ag-so~a-coninnd eadion-is-terminnted
if-the-judge-findg-that-any-person-white-g-kolder-af-the~privilege-kas
eaunsed-the-physteian-or-auy-agcht- or- seryant-af-the-physieian-to-segiify
in-apy-edtion-to-auy-watier-of-vhich-the-phiiisirn-or-his-agent-oy=-corvans

gained-knewiedge-shroumgh-$ke- cormund eationy |
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RULE 27 (PHYSICIAN PATIENT PRIVILEGE) AS REVISED BY THE

COMMLSSION

It is the purpose of this memorandum to explain Uniform Rule 27,

relating to the physicisn-petient privilege, as revised by the Commission.

DEFINITIONS
Arrengement. The definitions have been arranged in alphasbetical
order.

Definition of "holder of the privilege." The definition of "holder

of the privilege" contained in the Uniform Rule has been rephrased in the

revised rule to conform to the similar definition in revised rule 26.
Note that under this definition, & guardian of the patient is the

holder of the privilege if the patient is incompetent. This differs from

the Uniform Rule which makes the guardian of the person of the patient the

holder of the privilege. Under the revised definition, if the patient
has a separate guardian of his estate and a separate guardien of his person,
either guardisn can claim the privilege under this rule and under rule 37
either guardian cen waive the privilege. Thus, if either gusrdian waives
the privilege, the communication will be admitted in evidence even over
the objection of the other guardien.

An incompetent peatient becomes the holder of the privilege when he
becomes competent.

The perscnal representative of the patient is the holder of the
privilege when the patient is dead. He may claim the privilege on behalf of

=1-




~ 5

- e

the deceased patient. This may be a change in the existing California law.
Under the Callfornia law, the privilege may survive the death of the patient
in some cases and no one can waive i1t on behalf of the patient. If this is
the existing Celifornia law, the Commission belleves that the Uniform Rule
provision (which in effect provides thet the evidence is admissible unless
the person designated in the Uniform Rule claims the privilege) is a
desirable change.

This definition of "holder of the privilege" should be considered
with reference to subparsgraphs (c) and (d) of paragraph {2) of the
revieed rule (specifying who can claim the privilege) and rule 37 (relating

to waiver of the privilege).

Definition of "patient." Two unnecessary commas heve been deleted
from the Uniform Rule.
The Commisslon approves the reguirement of the Uniform Rule that the

patient mast consulit the physician for the sole purpose of diaghosis pre-

liminary to treatment or trestment in order to be within the privilege.

Definition of "physician." A necessary comma has been inserted

after the words "person esuthorized." Compare with Uniform Rule 26(3){c).
The Commission approves the provision of the Uniform Rule whieh
defines "physician" to include a person "reasonably believed by the patient
to be authorized" to practice medicine. If we sre to recognize this
privilege, we should be willing to protect patients from reascnable mistakes

as to unlicensed practiticners.

GENERAL RULE

The substance of the "general rule" is set out in the revised rule

as paragraph (2).




The following modifications of the Uniform Rule have been made in the
revised rule:

(1) The "general rule" has specifically been made subject to rule
37 {waiver) and paragrsph (7) of Uniform Rule 27 has been cmitted as
unnecessary. Making the genersl rule subject to rule 37 conforms to the
language of rule 26 {attorney~-client privilege} and makes it clear that
rule 37 is applicable.

(2) The language of the introductory exception to the Uniform Rule
hes been revised to delete the unnecessary references to specifiec para-
grephs of the rule.

(3) Under the revised rule, the privilege is applicable only in
eivil actions. The Commission rejects that portion of the Uniform Rule that
extends the privilege to a prosecution for a misdemeancr. The existing
California statute restricts the privilege to & civil action end the
Commission is convinced that the physicisn-patient privilege should not
be extended. If the privilege is applicable in a trial on a misdemeanocr
charge but not applicable in a trial on a felony charge, the prosecutor
might be inclined in scme instances to prosecute for a felony in order to
make the physiclan-patient privilege not spplicable. A rule of evidence
should not be a significant factor in determining whether an accused is to
be prosecuted for & misdemeanor or a felony. Furthermore, the Commission
finds no evidence that the existing Californis stetube on this point is
unsgtisfactory.

{4} 1In subparagraph (c) of paragraph {2} of the revised rule, the
phrase "a representative, associate or employe of the physiciasn" has been
substituted for "his agent or servant.” This change mekes rule 27 conform

to the phrase used in rule 26,
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(5) Subparagraph (d) of parasgraph {2) of the Uniform Rule has been
revised to conform to Uniform Rule 26 insofar as who may claim the privilege
is concerned. This revision will gllow the physicilan te claim the privilege
on behalf of patient when ell of the following conditions exist: (1) the
patient is alive; (2) no other person claims the privilege; and (3) the
privilege has not been waived. This will impose on the person seeking to
have the comminication admitted in evidence the burden of establishing that
the privilege bas been waived or that the patient is dead. The Commission
believes that in this case the Uniform Rule is pot clear but that the Uniform
Rule might be construed to mean that the physician is a person "authorized

to claim the privilege fcr" the holder of the privilege.

EXCEPTIONS

The revised rule incovporates the substance of the exceptions pro-
vided in the Uniform Rule with the following modifications and additions:

(1) The exceptions have been rephrased and tabulated to improve
readebility.

{2} The provision of the Uniform Rule thet there is no privilege
in an action to recover demsges on account of conduct of the patient which
constitutes a criminal offense other than a misdemesnor has been rephrased
but not changed in substance. Although the revised rule denies the
physician-patient privilege in a prosecution for a misdemeanor, the Commis-
gion does not believe that the patient should be denled his privilege in a

civil action against him for dameges on sccount of conduct which it is alleged

constituted a misdemeanor.

{3) The Uniform Rule provides that there is no privilege upon an
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issue between parties claiming by testate or intestete succession from s
feceased patient. The Commission has extended this exception to include
also inter vivos transactions. This is consistent with Uniform Rule
26{2)}{1v).

(4) The Uniform Rule provides that there is no privilege in an
ection in which the claim of the patient ies an element or factor of the
claim "or defense" of tﬁe patient. The revised rule does not extend the
patient-litigant exception this far but instead provides that the privilege
does not exist in an asction in which the condition of the patient is an
element or factor of the claim "or counter claim, cross-complaint or
affirmstive defense" of the patient. The Commission's revised rule will
protect the patient in the following case. Divorced husband (P) brings
a proceeding againet his ex-wife (D) to gain custody of child. The basis of
P's claim is that D is a soxual deviate, D denies such deviation. In order
to establish his claim P czlis psychiatrist who is treating D. Under the
Uniform Rule it appears that D's obJjection to the psychiatrist's testimony
would be overruled; but the contrary is the case under the revised rule.
The Commission does not believe that & plaintiff should be thus empowered
to deprive a defendant of the privilege merely by virtue of bringing the
action.

{5) fThe revised rule provides that there is no privilege in an
action brought under section 377 of the Code of Civil Procedure (Wrongful
Death Statute). The Uniform Rule does not contsin this provision. Under
the existing Celifornie statute, a person authorized to bring a wrongful
death action may consent to the testimony by the physician. There is no

logical reason why the rules of evidence should be different ss far as
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testimony by the physician is concerned in a case where the patient brings
the action and the case where a wrongful death action is brought. Under the
Uniform Rule and under the revised rule, if the patient brings the action,
the condition of the patient 1s an element of the claim and no privilege
exists. The revised rule mekes the same rule epplicable in wrongful death

cases.

{6) The provision of the Uniform Rule providing that the privilege
does not apply as to informmition required by statute to be reported to a
public officer or recorded in a public office has been extended to include
information reguired by "charter, ordlnance, administrative regulations or
other provisions." The privilege should not apply where the informetion is
public, whether it is reported or filed pursuant to & statute or an ordinance,

charter, regulation or other provision.

(7) A necessary comma has beer inserted and an unnecessary comms has
been deleted from paragraph (6) of the Uniform Rule (paragraph (7) of the
revised rule}. The Commission approves the provision of the Uniform Rule which
makes the privilege not applicable where the judge finds thatl sufficient
evidence, aside from the commnication, has been introduced to warrant s
finding that the services of the physician were sought or obtained to enable
or aid anyone to commit or plan to commit a crime or a tort or to escape
detection or apprehension after the commission of & crime or a tort. The
Commission does not believe that this provision will impose any undue
difficulty for a patient consulting with his physician. The Commission

believes that the contrary is true in the case of the lawyer-client relation-

-fa




ship. Consequently, the Commission has limited this exception to crime or
fraud in rule 26 as far as the lawyer-client privilege is concerned but has
adopted the Uniform Rule in tie case of the physiclan-patient privilege.
(8} Paragraph (7) of the Uniform Ryle has been deleted. This para-
graph is not necessary since the same matser is covered by rule 37. Rule
27 has been made subject to rule 37 in the revised rule by a specific pro-

vision in revised rule 27(2)

EAVESDRCPPER EXCEPTION

Uniform Rule 27 €ces not sbolish the eavesdropper exception so far
as the physician-patient privilege is concerned. This exception is &
traditional cne and the Compission does not believe that the physician-

patient privilege should be ectended to provide protection against eavesdroppers.




