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0 CALIFORNIA Law REVISION COMMISSION
PROM THOMAS E, STANTOM, JR,
Al GOOD FAITH OR “TRESPASSING” IMPROVER

Attached 1s a draft of my suggestion ss tc &
atatute on the above subjoet,

™he siatute contemplates that section 1033,.5 of
the Jivil Code would nut be Tepstled,

1 submit the foliowing argusents in support of
the approach repireasnted Ly this suggestion:

1. The approsch is sonsiastent with the 1law presently
appilcavlie 3¢ scceasions to personal property (Civil Cods,
sections 1025 ~ 1033). In my opiaion, the problems involved
in acoesniens < real property are ne mors complex than
those involved in scceasions o perssasl property.

£. In contrast, I have not found any inetarse of 2
"rallef oriented” atatute in the Civil Code. In my opianlon,
the statute presently under consideration by the Commission
#ould represent a substantial departure {rea the existing
acheme Of ouwr law -~ for which, fraskly, 1 ¢s: see no sudb-
staatisl reason.

3. A "relfef orlented” statute haz several substantiail
disadvantages, among which are the followin:




2., 1t would encourags litigation., The right
glven i3 not "to remove an Amprovement,” or "to pay
for the ilmprovessat in return for olear title to the
whole,” or “to pay for the land in return for s deed,”
but 4t Lo & right to Dring & law sult, at sthe end of
whioh {(perhaps as much ss five years in the future)
one of the above subatantive rights would bde sstablish-
sd, While the partiss could stilli adjust their
reapective rights without iitigstion; the party who
nad the burden of going forward with the suit would be
at 2 bargaining disadvantags. Also, the partiss would
be sncouraged LG apend thelr tise apeoulating a» to
which would come off the better before 2 auperior
aourt Judgs vather than cencentrating on the real peoint
at issue) namely, the respeetive valiues of tha improve-
ments and the land.

B, 1t plases too mueh diseretion in the trial
Judge. The triml cowurt is glven no rules to apply in
adJusting the "sgquities” of the parties; and there are
no rules te guide an appellate court in reviewing the
Judgaent below. In my Judgment, bassd on My observa~
tlon of the manner in whilch Jjustice i1z dispensed in the
trial courta, this ia & very dangerous thing; and in
adopting sush sn spprosck, the Commission would be
aponsoring « highly wilessirable reform, pregnent with
the possibility of insgquitable resuitas,



Add a new Seotion 1013.6 to the Civil Code pro-
viding as follows:
“Seetion 1013.5

{a} 1f tsprovements affixed to the land of
asocther under the circumstances described in Section
i013.5 capnot Le removed, or I the aggregate of the
value of the laprovessnts aftsr remcval and the value
of the iand would be substantially less than the
value of the iand as improved, the owner of the land
say eleot sither: (1) to sequire the improvements
hy reimbursing ihe perscn who affixed thex for thelr
value, loss any sum due to the owner from such person
for the use ard (geupation of the land, or (2) to ecn-
vay the land %o such person wWpon payment to the owher
of the value of the land without the improvemants plus
any sue due to the cuder from such person {or the use
and pccupation of the land,

{v) If ths cwner eleats to acquires the improve-
sents pursuant tc this section, titie to tha ilmprove-
sonts shall vest in the cwner upon paymant to the peraon
who affixed tha lamprovesents of the sum apecified in
subseotion (a) of this section and such peraon must
sxacute and dellver to the Owhar a conveymnee of such
lxprovesents, acknowledged or proved before an officer
aithorised to take acknovledgments of conveyances of
real property.




{c} If the ewnar elects to sonvey the land to
the pereon who affixed the laprovements, be shall
sarve written notliece of such elesstion upon sueh person
and Af, within 30 days slter the zervice ol such
notice, such person shall pay to the oxter the aus
spscified in subsection (&) of this sestion, the
owner @ust execute and deliver to such peracn & con-
veyrige of the land, acitnowisdged or proved Lellore an
off'icer authorized tu bake acknowledgeents of cenvey-
snses of reml propersy.

If such sum 18 not paid to the cwner within
such period of 30 days, title to the lmprovesents shail
vest 1n the owner and the pearscn who allixed the lapreove~
ments muat sistute and deliver to the cwmer & conVAYANce
of the laprovemsnts, acknowledged or proved mfore an
officer authorited Lo talke ackaowledgments of convey~
anzes of renl property.

{d) If the interest of the owner in the land, or
the interest of the peraon who alfized Lthe ilmprove-
manta in sueh iapiovesents, i: spoumbered., the amcunt
pagabie to the owner or to suuh peracon, &3 the osse
Bay ve, shall B Pirst appiied te the discharge of

auch enaumbra e,




