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Date of Meeting: August aB-29, 1959 
Date of Memo: August 19, 1959 

Memorandum No.8 

Subject: History in legislature of measures 

introduced in 1959 session on recommendation of 

Commission. 

The attached summary of the legislative history of 

COIIIIIIission measures in the 1.959 session was prepared by Mr. McDonough. 

It will be included in the second bound volume of tbe Commission's 

reports, reccmen det10ns and studies. An abbreviated sUllllllll"y of 

this material will also appear in the 1960 Report of the Commission. 

Respectf'ul.ly Submitted, 

John H. DeMoully 
Elcecutive Secretary 
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Note: The bills are 
discussed in the 
order in which the 
studies on which 
they are based are 
numbered in the 
Commission's files. 
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HIf1.OORY IN THE LEGISLATURE OF MEASURES DiTRODUCED 

IN 1959 SESSION ON R1lX:OMME!IIlATION OF CALIFORNIA 

LAW REVISION COMMISSION 

Suspension of the Absolute 

Power of Alienation 

Senate Bill No. 165 was introduced by Senator 

Cobey to effectuate the recommendation of the Commission 

on this subject.1 At the suggestion of the State Bar, 

two changes were made in new Section 771 of the Civil 

Code enacted by the bill: 

(1) "and the proviSion is wholly ineffective 

unless, consistently with the purposes of the trust, it 

may be given effect for some period not exceeding such 

time" was e11lllinated as unnecessary inasmuch as it merely 

states a principle which the courts regularly apply in 

determining whether a trust should be given any effect 

after one of its provisions is held invalid in whole or 

in part. 

(2) "all of the creators" was substituted for 

"the creator" to clarity the meaning of the statute in 

this respect. 

As thus amended, the bill was passed by the Legislature 

and signed by the Governor, becaning Chapter 470 of the 

Statutes of 1959. 

J.. See 1 Rep., Rec. & studies, Calif. Law Revision COIIID.. 
G-1, XI (1957); 1959 Report, Calif. Law Revision Camm., 
supra, p. 14. 
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Effective Date of Order Ruling 

on MOtion for New Trial 

8eJ:late Bill No. 163 "WaS introduced by Senator Cobey to 

effectuate the recommendation of the Ccmm1ssion on this 

2 
subject. The bill was passed by the Legislature without 

8IIlendlilent and was signed by the Governor, becClllling Chapter 468 

of the Statutes of 1959. 

Notice to Stockholders of Sale of Corporate Assets 

Assembly Bill No. 403 was introduced by Mr. Bradley to 
.Note: The 3 
bracketed effectuate the recommendation of the Cammission on this subject. 
material, here 
and. below, The bill "Was passed by the Assembly but did not pass in the 
offers an al-
ternative form Senate [was not given a do pass reccmnendation by the Senate 
of statement for 
the Commission's Judiciary Committee]. 
consideration • 

OverlappiDg Provisions of Penal and Vehicle Codes 

Assembly Bill Nos. 400 and. 402 were introduced by 

Mr. Bradley to effectuate the recommendation of the Commission 

on this subject. 4 Assembly Bill No. 400 did not pass in the 

Assembly [was not given a do pass recommendation by the 

No alternative 
3tatement re 

,y'p2-A..B. lte; be­
cause it did 

Assembly Committee on Criminal Procedure). Assembly Bill No. 402 

liaS passed by the Assembly but did not pass in the Senate. 

c 

~et out of Senate 
t;ommi ttee • 

2. See 1 Rep., Rec. & Study, Calif. Law Revision COIIIIII., K-l, 
XI; 1959 Report, Calif. Law Revision Comm., supra, p. 16. 

3. See RecODlDendation & Study p. G-l, ~. 

4. See Recommendation & Study p. E-l, supra. 
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Procedure for Appo1ntment of G1l8rd181ls 

Assembl.y Bill Ro. 4o.l. was introduced. by Mr. Bl'adJ.ey to 

5 
effectuate the recommendation of the Commission on this subject. A 

technical amendment was made to the bill in the Asaembly. In the Senate 

Sectiona 1461 and 1510 of the Probate Code were amended to e11m:illate 

the provision authorizing a "person interested in his [the alleged 

inccmpetent's] estate in expectancy or otherwise" to petition for the 

appointment of a guardian. This was done because: 

(1) The meaning of the 1e.nguase is indefinite; 

(2) The remaining language, "any relative or friend, It is 

broad enough to authorize any legitimately interested person to file 

petition; and 

(3) The language of these sections is thus conformed to that 

of the conservatorShip statute (Chapter 1, Division 5 of the Probate 

Code) enacted in 1951. 

As thus amended, the bill was passed by the Legislatln"e and 

signed by the Governor, beccming Chapter 500 of the Statutes of 1959. 

Cut Off Date, Motion for New Trial 

Senate Bill No. 164 was introduced by Senator Cobey to 

6 
effectuate the recommendation of the Commission on this subject. The 

bill was amended in the Senate to make the alternative 10-da;y period 

within which to make a motion for new trial after the entry of judgment 

5. See 1959 Report, Calif. Law Revision Comm., supra, p. 21. 

6. RecOIIIIIendation and study, p. F-l, !IlF!' 
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begin to run when 'Wl'itten notice of entry of Judgment is served upon 

the moving party rather than fran the tilDe when he receives such notice. 

The date of service is more readily susceptibl.e of detemiDation in the 

event of a dispute than is the date of receipt of notice. As thus 

amended, the bill was passed by the Legislature and signed by the 

Governor, becaning Chapter lj69 of the Statutes of 1959. 

Mortgages of Personal Property for Future Advances 

Senate Bill No. 167 was introduced by Senator Cobey to 

7 
effectuate the recommendation of the Canm1ssion on this subject. A 

technical. amendJnent was made to the bill in the Senate and it vas 

amended in the Assembly to make it clear that where the maximum amount 

to be secured is stated in the mortgage the amowt as to which the 

~ is given priority over subsequent l1enors is not reduced by 

amounts which were borrowed but had been repaid at the time when a 

particular advance was made. As thus amended, the bill was passed by 

the Legislature and signed by the Governor, becaning Chapter 528 of 

the Statutes of 1959. 

Right of Nonresident Aliens to Inherit 

Senate Bill No. 160 was introduced by Senator Cobey to 

8 effectuate the recommendation of the Commission on this subject. The 

bill did not pass in the Senate [was not given a do pass recamnendation 

by the Senate Judiciary Committee]. 

7. See Recommendation and Study, p. C-l, ~. 

8. See Recommendation and Study, p. B-1, !El!!:!' 
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Doctrine o~ Worthier Titl.e 

Senate BiD. 166 was introd.uced by Senator Cobey to e~fectuate 

the recommendation of the COIIIIIIission on this SUbject.9 The bill was 

passed by the Legislature without amendment and was signed by the 

Governor, becoming Chapter 122 of the Statutes of 1959. 

Presentation o~ Claims Against Public Entities 

Assembly Constitutional .Amendment No. 16 and A. B. Nos. 405, 

406, 407, 408, 409 and 410 were introduced by Mr. Bradley to effectuate 

10 
the recommendation of the Commission on this sUbJect. 

A.C.A. 16 was amended in the Assembly to make it clear that 

the authority given to the Legislature to prescribe proced.ures goY'erning 

the presentation, consideration and ~orcement of cla:illls extends to 

chartered counties, chartered cities and counties and chartered cities 

and ~cers agents and employees thereof. The constitutional amendment 

was approved by the Legislature, becaning ___ of 1959. It will be 

voted upon by ttie people at the _____ election. 

A.B. 405 was quite extensively amended in the Assembly and 

the Senate. Many of the amendments appear to be seU-explanatory but 

the ~ollowing warrant brief comment: 

{l) Section 701 of the " Govel1uuent Codell was 

amended to make the new cJaims statute applicable 

u.pon its e:f'f'ective date to a.ll causes of action against 

chartered counties and to aJ.J. causes of action against 

9. See Recommendation and Study, p. D-l, ~. 

10. See Recommendation and Study, p. A-l, ~. 

ll. Thia discussion is in terms of the sections of the Government Code 
enacted by A.B. 405. 

-5- "_" ___ ~J 
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chartered cities 'and chartered cities and counties 

other than those f'ounded on contract. This amendment 

vas based l..'Pon the Commission 1 S conclusion that the 

Legislature has the power to prescribe cl.aims filing 

procedures f'or chartered counties with respect to a11 

c1aims and for chartered cities and chartered cities 

and counties with respect to a11 c1aims except those 

'founded on contract. The Commission concluded that 

it is deSirable to give the new c1aims statute the 

broadest scope on its effective date which it 

constitutionaJ.ly may have. The statute wi11 become 

ef'f'ective with respect to c1aims based on contract 

against chartered cities and chartered cities and 

counties upon the effective date of the constitutiona1 

amendment embodied in ___ _ 

(2) Two additions were made to the list of' 

c1aims exeJJq1ted from the new claims statute by 

Govermnent Code Section 703 because the CommiSSion 

determined that they I like the other types of claims listed, 

should be the subject of' particu1arized legis1ative 

treatment in the context of' the other statutory pro-

viSions re1ating to the same SUbject. 

(3) Section 710 of' the Gov~nt Code was 

amended to e1iminate the requirement that the c1aimant 

withho1d the filing of' suit against a loca1 pubUc 

entity until his claim has been rejected either in 

-6-
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whole or in part by action of' the governing body or 

by operation of law. As originally drafted the new 

claims statute gave a local public entity 80 days 

to act upon a cla.1m before the cla.:i.mB.nt could bring 

suit. The State Bar objected strongly to this provision 

on the grounds that it was not necessary for the 

protection of public entities and would unduly pre­

Judice claimants by de1~ing the date of trial and 

preventing the prompt initiation of discovery pro­

ceedings. No representative of a public entity 

spoke in defense of the 8O-day waiting period when 

the bill was under consideration by the Legislature 

and the Commission concluded that it should be eliminated 

from the statute. 

(4) Section 7ll of the Government Code was 

amended to required that the claim be signed on the 

theory that this requirement would or might have the 

effect of assuring the bona. fides and accuracy of the 

claim in at least SaDe instances and that it Ildght 

also facilitate prosecutions under Section 72 of 

the Penal Code for filing false cJ aims. 

(5) Section 712 of the Government Code was 

amended to require only that the local public 

entity mail a written notice of the insufficiency 

of a claim, thus throwing on the claimant the risk 

of hi! failure to receive the notice either because 

-7-
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the address given on the claim is erroneous or 

because the mail miscarries. Conforming amend-

ments were made to Section 713 of the Government 

Code. 

(6) The first paragraph of Section 713 of the 

Government Code was eliminated because of concern that 

the provision that a local public entity might "assert 

as a defense" either that no claim was presented 

or that a claim as presented or that a claim as 

presented did not cooq>ly with Section 711 might have 

been construed to require the public entity to raise 

the defense af1'1nllatlvely as a matter of pleading and 

to preclude it fran demurring to a ccqll.aint for 

failure to allege compliance with the statute. 

(7) The prOV'1s1on in Section 714 of the 

Government Code in the bill as introduced with 

respect to the time for presenting cJ II1ms was 

transferred to a new Section 715. In Section 715 

of the Government Code as enacted there is substituted 

for the original lOO-~ claim filing period applicable 

to all cJ a1ms a prOV'1sion that claims relating to 

causes of action for death or for physical injury 

to the person or to personal property or growing 

crops must be presented within 100 ~s and that 

a claim relating to aJr;f other cause of action must 

be presented within one year. This change was made 

-8- ! 
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upon the joint representation to the Commission 

by the State Bar, the COlmty Auditors' Association 

and various public entities the;t a lOO-~ claim 

presentation period is both Imnecessary and uawork-

able in respect of claims not arising out of 

physical injury to person or property. 

(8) Section 717 of the Government Code in 

the bill as enacted (Section 716 in the bill as 

introduced) was amended to eliminate the requirement 

that written notice be given to the person who 

presents a claim when the clam is accepted as 

presented. The giving of such notice is not 

necessary to afford the claimant an opportunity to 

protect his rights, as it ma;y be where the cla:!lI!. 

is rejected in whol.e or in part. Moreover, giving 

notice in the case of the hlmdreds or even 

thousands of claims routinely accepted would be 

very burdensome in the case of the larger l.ocal 

public entities. In any event, the claimant will 

ordinarily receive notice of acceptance within a 

reasonable time in the form of a warrant pa;ying 

his clam. 

(9) Section 717 of the Government Code in 

the bill as enacted (Section 716 in the bill as intro­

duced.) was also amended to eliminate the provision that 

the governing bod;y of a l.ocal. entity ~ not reconsider 

-9-
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action taken V;lon a claim. Upon fllI"ther consideration 

the Commission concluded that the d~sirability of 

finality in the bMdJ1ng of cla.ims is outveighed 

by the desirability of permitting the entity to 

reconsider action previously taken, part1cuJ.a.rly 

since new evidence may be adduced in scme cases. 

The provision relating to cClllpromise of suits vas 

moved to a new Section 720 of the Government Code 

in the bill as enacted. 

(10) Section 717 of the Government Code in the 

bill as introduced was deleted as unnecessary in view 

of the elimination of the 8o-~ waiting period 

between the presentation of a cla1m and the filing 

of suit. 

(11) Subdivision (a) of Section 718 of the 

Government Code was amended to el 1m' nate the pro-

vision that allowance of a cla1m in full precludes 

suit on any part of the cause of action to which 

the claim relates. Instead, the cla1ma.nt I s acceptance 

of the amount allowed is given such effect. Upon 

further consideration the Commission concluded that 

in a case where a cla.1ma.nt has mistakenly understated 

his claim the pubJ.1c entity should not be able to 

foreclose amendment of the claim by promptly 

accepting it as presented. 

-10- I 
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(12) Section 718 o'f the Government Code 

vas eJ.so amended to eliminate any- :L.,'ference which 

~ht have been drawn 'from the last paragraph 

thereo'f that a writ o'f mendamus or other pro-

ceeding might be brought to compel action to be 

taken upon a claim. There is no need 'for such a 

procedure inasmuch as the clei ment ~ bring suit 

upon his cause o'f action at any time a'fter he has 

presented a claim. 

(13) Proposed Section 719 o'f the Government 

Code was el:!minated 'from the bill. The Commission 

was persuaded that while there are cases in which 

the SIIIOUDt set 'forth in a claim should not 

constitute a limitation u;pon the SIIIOUDt which 

may be pleaded, P'OY'ed or recovered in a suit 

on the cause o'f action to which the claim relates, 

there ~ be other cases in which 1<he disparity 

between the SIIIOUDt set forth in a claim and the 

SIIIOunt pra,yed in an action would be so great that 

the claim could not be said to caoply with sub­

division (d) of Section 7ll. The Camnission 

concluded that it would be best to leave this 

matter in the hands o'f the C01.U"ts to be decided 

on a case by case basis. 

(1.4) Proposed Section 7'00 was eliminated 

'from the bill. The purpose o'f this section as 

-ll-
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it appeared. in the bill as introduced was to 

codir,y the principle, applied in a number of 

recent cases as reported. by the Commission's 

research consultant, that :In appropriate 

circumstances a public entity ~ be estopped. 

from relying upon a claimant's failure to 

present a timely and sufficient claim. The 

COlIIIIission was concerned, however, that the 

statement of this principle in Section 700 

might, on the one hau.d, go beyoDd the scope of 

the principle as deoieloped in case law or, on 

the other hand, in some measure limit the 

courts in developing the principle further to 

meet the exigencies of particular cases which 

might arise. The Commission concluded that the 

best course is to leave the development of the 

estoppel principle to the courts. 

(15) Section 719 of the Government Code in 

the bill as enacted. did not appear in the bill 

as introduced.. When the bill was first amended. 

a special limitation pravision for causes of 

action against local public entities to which 

the new claims statute is applicable was added 

thereto because it was antiCipated that it the 

80~ waiting period was enacted the courts would, 

in accordance with past decisions, hold that the 

-12-
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statute of limitations was tolled dur:Lna such 

period. With the el1m1nation of the waiting 

period there appeared to be no reason to have 

a special statute of limitations for such claims. 

The effect of Section 719 is to make applicable to 

pubJ.1c entities, except where a ditterent statute 

of limitations is spec1ticaJ.ly applicable, the seme 

statutes of limitations as are applicable to claims 

asserted against defendants other than local public 

entities. A related chanse was made in the last 

paragraph of Section 715 of the Gove:t:ument Code 

in the bill as enacted; since the ord1na.ry statutes 

of limitations are applicable to cla1ms against 

local public entities the special provision relating 

to the beginning of the claim t1l:Lna period is no 

looser necessary. 

(16) Section 4 was added to the bill to 

make it clear that the new claimS statute is 

prospective only in its operation • 

. 
Assembly Bill No. 406 is a nonsubstantive recodification bill 

which brings into the same new division of the Government Code (Division 

3.5'of Title 1) which contains the new claims statute (Chapter 2 of 

Division 3.5) the existing statutes relating to the presentation of 

claims against the State (which is made Chapter 1 of Division 3.5) and 

the existing statutes relating to the presentation of a claim as a 

-13-
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prerequisite to suit against a public officer or employee (lII6de 

Chapter 3 of Division 3.5). Section 5 was added to the bill in the 

Assembly to make it clear that no substantive change is intended to 

be made in these statutory provisions by their removal to Division 

3.5. Certain technical amendments were also made to the bill in the 

Assembly. 

Assembly Bill No. 1io7 makes such confOl'lDing cbazl&es in the 

law relating to the presentation of cla.:iJDs fl88,:I nat counties as are 

necessary in view of the enactment of the new claims statute. Section 

17 of the bill was amended in the Senate to conform it to the pre­

visions of a bill which was passed by the Legislature and signed by 

the Governor. 

Assembly Bill No. 408 makes such conforming changes in the 

law relating to the presentation of cla.:iJDs against cities as are 

necessary in view of the enactment of the new claims statute. A 

technical. amendment was made to the bill in the Assembly. 

Assembly Bill No. 409 makes such conforming changes in the 

law relating to the presentation of claims against various types of 

districts as are necessary in view of the enactment of the new cla.:iJDs 

statute. Technical. amendJnents were made to the bill in the Assembly 

and in the Senate. 

Assembly Bill No. 410 makes such conforming changes in the 

law relating to the presentation of claims against other types of 

districts as are necessary in view of the enactment of the new cla.:iJDs 

statute. Section 87 was added to the bill in the Assembly to include 

a statute which came to the Commission' s attention after the bill was 

introduced. 

-14-
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Note: Chapter Assem~ Bills Nos. 405, 406, 1jQ7, 408, 409 and 410 
numbers not 
yet avall- vere passed by the Legislature and signed by the Governor, 
able here. 

becoming Chapters --' --' --' _, _, and __ 

of the statutes of 1959, respectively. 

Recodi1'ication of statutes Relating to Grand Juries 

Assembly Bill No. 404 '\laS introduced by Mt-. Bradl.ey to 

effectuate the ret'ongnendstion of the COIDIIlission on this subject .12 

Technical amendments were made to the bill in the Senate. As 

thus amended, the bill was passed by the Legislature and signed 

by the Gav"ernor, becCllling Chapter 501 of the Statutes of 1959. 

12. See 1959 Report Calif. Law Revision Comm., !!:!E!., p. 20. 
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