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Date of Meeting: August 28-29, 1959
Date of Memo: August 19, 1959

Memorandum No., 3

Subject: Request for authorization of new studies;
studies to be suggested tc Aspembly Intexrim

Judiciary Committee.

At the July meeting the Commission directed its Executive
Secretary to subtmit to it a list of studies that conld be suggested to
the Assembly Interim Judiciary Committee. In addition, the Commission
wlll soon be preparing its Amnnual Report and the question arises as to
whether the Commigsion is going to request that additional studies be
assigned by the 1960 Legislature for study by the Cormission.

This memorandum contains four groups of items. They are
contained in the attached eppendixes, as follows:

(1) Appendix I - These suggestions have already been accepted
for study by the Commission but were not reported to the Legislature for
authority to study them. Should the Commission request suthority to
study one or more of them from the 1960 Legislature?

(2) Appendix II - These suggestions are considered by the Staff
to be sultable for study hy the Commission. The Commission has not yet
accepted them for study. Should the Commission request emthority to
study one or more of them from the 1960 Iegislature? Should the
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Commission accept them but defer requesting suthority to study them until
& subsequent session?

{3) Appendix III - The Staff recommwends that these suggestions
be consolidated with existing studies.

{4) Appendix IV - The Staff recommends that these suggestions
be rejected but that consideration be given to referring them to the
Assembly Interim Judiciary Committee.

For your convenience, the staff has prepared an abbreviated
statement of each of the items that should be considered in connection
with determining those items to be authorized for study by the 1960
legisleture. These stetements follow. In most cases, additional
information concerning the item can be found on the yellow sheets in

Appendix I or II.

SUGGESTIONS ALREADY ACCEETED FOR STUDY

Buggestion No. 2 -~ Statutory Jury instructions covering geperal

questions of law in personal injury cases. The Commission has received

a commmnication from & judge of the district court of appeal suggesting
that a study be made to determine whether statutory Jury instructions
should be enacted to cover the rules of law most frequently involved in
personal injury ceses. The author of this suggestion reports that about
25 percent of all appeals involve personal injury cases and that in meny
of these cases the only important questions raised concern the wording
of instruction on such fundamental subjecte as negligence, contributory
negligence, proximate cause, last ¢lear chance, res ipss loguitur,
burden of proof, etc. He points out that there is precedent for his
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suggestion in the statutory instruction in Sections 1096 and 1096s of the
Penal Code on reascpnable doubt. The Jjudge reports that before these
gections were epmacted virtually every criminal appeal involved an jssue as
to the propriety of this instruction and that since their enactment there
has been hardly an appeal in which this problem is involved. This item
was reported in the Commission's 1955 Report as a "Topic Intended for

Future Study."

mgestion Ho. 13 - Use of blocd tests in negativingja.ternity.

Section 1962, Code of Civil Procedure provides & conclusive presumption
that "notwithstanding any other provieion of law, the issue of a wife
cohabiting with her husberd, who is not impotent, is indisputably presumed
to be legitimate." A judge of the Superior Court suggests that, in view
of the conclusive effect given bicod tests in negetiving paterniiy by

the Uniform Act on Blood Tests to Determine Paternity (Section 1980.6

Code of Civil Procedure), there should be an exception to the conclusive
presumption in Section 1962, Code of Civil Procedure, when az blood test

conclusively demonstrates thet the husband is not the child's father.

Suggestion No. 118 - Jury instructions concerning wbether or not

death penaity should be imposed. Californis statutes provide for aslterns-

tive penalties - death or life imprisonment - in certain cases. A mmicipal
court judge has pointed out that there is no standard to be applied by a
Jury in determining whether the death penalty should be imposed in a
particular case. It has been suggested that the Jjury be given eppropriate
instructiong. The municipal court Judge notes that instructions regquiring

that the jury find "mitigeting circumstences" before they decide in favor
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of life imprisonment have sometimes been approved and sometimes condemned

by our court. Section 190.1 of the Penal Code {enacted in 1957) provides

in part:

The guilt or innocence of every person charged with
an offense for which the penalty ie in the alternative
death or lmpriscoment for life shall first be determined,
without 2 finding as to penalty. If such person has been
found guilty of an offense punishable by life imprisonment
or death, there shall thereupon be further proceedings on
the isgue of penalty, and the trier of fact shall fix the
penalty. Evidence masy be presented at the further proceed-
inge on the issue of penalty, of the circumstances
surrounding the crime, of the defendant's beckground and
history, and of any facte in aggravation or mitigation of
the penalty. The determinetion of the penelty of life
imprisomment or death shall be in the discretion of the
court or Jury trying the issue of fact on the evidence
presented, snd the penaliy fixed shall be expressly stated
in the decisicn or verdiet.

Suggestion No. 186 - Intrefamily tort immnity. It bas been

suggested that the Commission make a study to determine whether intira-
family tort immminity should be ebolished in California. It hes been
argued that there are no good reasons to sustain this exception to the
general principle that a person should be liable for a wrong committed
by him.

It is not clear in California whether there is eny lisbhility for
a personal tort between s husband end wife. As far as aciions between
parents and children are concerned, it appears that there is no right
of action againet the parent for a negligent tort but thet there is a
right of ection sgainest the parent when the perent's act is wilful and

malicious.

Suggestion No, 191 - Recovery for loes of consortium. In

California a wife whose husband has been injured by a third person's
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negligence may not recover for loss of consortiun. There is sbme doubt
a8 to whether a husband can recover for loss of consortiwn when his wife
has been injured by the negligence of e third person.

The California Supreme Court suggested (50 Cal.2d 664) that
"elarification by statute as to both the husband and the wife would
+ « » be preferable to piecemeal determination of the problems by

Judicial decision." Other aspects of the problem to be considered are:

(1) Showld a spouse have a right to recover for loss of consortium

caused by intentionsl injury to the other spouse.
(2) Bhould a relstive cther than & spouse have a right to recover

for loss of consortium.

Suggestion No. 192. Revision of Sections 228 and 229 of Probate

Code. It is suggested thal the Commission make a study to determine
whether Sections 228 ani 229 of the Probate Code, which enect the
principle of descent of ancestral property, should be revised. These
sections provided that when property bas accrued to a surviving spouse
from the predegeased spouse, and the leter-dying spouse dies intestate

leaving no iesue, such property is distributed to the heirs of the

| predecensed spouse rather than to the heirs of the decedent. It is

suggested thet in some cases the application of these sectione defeats

the intent of the testator. {See yellow sheet for details.)

Suggestions Nos. 5, 8, 27, 30 end 63 - Whether the law respecting

the commitment of mentally ill perscne should be revised, with particular

attention to procedures in the commitment of sexual psychopaths. The

commission has received commnications from several superior court Judges
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in widely sca.tfered counties of the State reporting that the procedure
prescribed in Secticons 5500 et seq. of the Welfare and Institutions

Code for the commitment of sexual psychopaths is in many respects
unnecessarily cumbersome, time-consuming and expensive and in others
ambiguous and incconsistent. The commission has slgo received a2 detailed
and extensively documented commnication from a member of the Los Angeles
Bar, which points up a number of defects and inconsistencies in the law
relating to procedures for committing mentelly 111 persons generally and
makes a rmupber of suggestions for their iml?mement. This item was listed

in the 1955 Report es e "Topic for Future Study."

Suggestion No. 6(1) - Whether Isheritance Tax law exemptions

should be the same with respect to transfers of property from husband

t0 wife as from wife to husband. The Inmheritance Tax Law provides the

following exemptions from tax in the case of property passing from one
gpouse to the other by will or intestate succession or by an inter vivos
transfer subject to the inheritance tax: (1) in the cese of property
going to a surviving wife, one-half of the commnity property goes to
her free of tax, property equel in value to one-helf of the husbend's
separate property can be given to her free of tax, and there is, in
addition, s specific exemption of $24,000; (2) in the case of property
golng to a surviving husbend, all of the community property goes to him
free of tax, property equel in value to one~-half of the wife's separate
property may be given to him free of tax, and there is, in addition, =&
specific exemption of $5,000.

Whether this difference in the Inheritence Tax Law exemptions as
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between hueband and wife is justifieble is open to gquestion. The dis-
erimination in favor of the husband in respect of transfers of community
property would seem to be out of line with the general development of the
law of the State in the direction of glving the wife full perity of
treatment with respect to such property.

This item was 1listed in the 1955 Report as z "Topic for Future

Study."

SUGGESTIONS CONSIDERED BY STAFF TO BE SUITAELF
TOR STUDY

Suggestion Ho. 145 - Fermality required to tremsmit property held

by Joint tensncy into community property, ete. Present California Law

does not require a writing between a husband and wife to change the
character of commnity real property to separate, separate to commnit_y
and joint tenancy property to commnity.

Failure to require a formal instrument has resulted in:

(1) Considersble litigation to ascertain whether e transfer
between a husband and wife has in fact been made,

(2) confusion as to what evidence is sufficient to rebut the
presumption of the intereste recited in the deed.

If this study is accepted by the Conmission the Staff recommends
that the request for authorization to undertake the study should be broed
enough to include other types of husband-wife real properiy transmita-
tions - i.e., other {non-jJoint tenancy) separste property into community
property and commnity into separate property, and seperate property of

one spouse into separate property of the other spouse.
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Suggestions Nos. 78 apd 166{1) and {2) - Special and general

eppearsnces. Frofessor Van Alstyne suggests that the Commission might
study general and special appesrances in Californie in two particular
areas:

{1) Where relief is sought from provisional remedies.

(2) Where relief is sought from a default judgment.

The law governing these situetions now provides that a party who
wishes to relse the issue of lack of persconal jurisdiction cannot join
eny ronjurisdictional objection with it; if he does, he is deemed to
have msde & generel sppearence and thus "waived" the Jurisdictional
defect.

It is suggested that this pute cone who wishes to challenge the
Jurisdiction over his person and to seek relief from a provisional remedy
(e.g., attachment) in an unfair position. He can, through a special
eppearance, raise the Jurisdictional issue alone without conferring
Jurisdiction upon the court, but if he loses on this issue he must then
submit to the provisional remedy; or, if he wishes to seek relief from
the spplication of the provisionsl remedy on nonjurisdictional grounds,
he must waive the jurisdicticnal defect.

A similar problem exists when e person seeks to vacate a default
Judgmen.. TIf he moves to set the Jjudgment aside for lack of personal
Jurisdietion and for other reasons, he is held to have made a general
appearancé at that late date which cures, retroactively, asll Jurisdic-
tional defects.

It is recommended that the whole subject of special appearances

be undertaken ss & possible gtuedy. BSee yellow sheets on Suggestions for
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other defects.
Note the State Bar is interested in this matter. See rvages 2

and 3 of report on Suggestion Ho. 166(1), (2).

§E§§gstion Ho. 232 - Trustee of estate of missing perscon. As

the yellow sheet on thie suggestion indicates, the law governing the
appointment of a trustee of the estate of a missing person is iandequate

and needs revision.

Suggestion No. 2;2. Inter vivos trusts, The law 1% not clear

with respect to what statutes are spplicable to successor trustees of
inter vivos trusta. Judicially it hes been ascertsined that some of the
statutes relating to the testamentary itrustee sre epplicable to the inter
vivos trustee, but there are many incidences relating to the rights and
duties of the successor trusiee that either differ from the provisions
of the teptamentery trustee or there is no provision.

If & study is to be made, the 5taff recommends that the scope of
the study should include all aspects of inter vivos trusts. [The State

Bar is interested in this subject, see 33 Cal. B.J. 256 {1958}]

§E§§estion No. 241, Wediver of trisl in jurisdiction where pending

indictment or informetion and subjecting self to jurisdiction where

apprehended. or Transfer of criminal prosecution for plea and sentence.

Rule 20 of the Federal Rules of Procedure provides that where s defendant
is arrested he may waive trial in the district in which the indictment or
information is pending agasinst him if he states in writing that he

wishes to plead guilty and subject himself to the disposition of his
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cage in the district in which he is arrested. It has been suggested
that a study be made to determine whether California should enact a

similar provision.

Suggestion No. 245 - "Pouring over” by will into trust. It has

been suggested that the topic of “pouring over" by will into a pre-
existing trust be studied by the Commission. The topic is one of sonme
complexity at common law and several states have drafted legislation to

clarify the legel status of a will which "pours over"” into a trust.

Suggestion No. 247 - Nonprofit corporations. It has been suggested

that a comprehensive statute governing nonprofit corporations should be

prepared. The present lew is inadeguate and ambiguous.
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APPENDIX I

These suggestions have alresdy been accepted for study by

the Commission but heve not been authorized by the Legislsture:

Suggestion No. Dete Accepted
2 1955 Report
6{1) 1955 Report
13(2) 11/1/57
118(2)(3) 9/20/56
186 10/13/56
191 10/13/56
192 11/1/57

5, 8, 27, 30, 63 1955 Report




APPENDIX I1

These suggestions have not yet been considered by the Commission.
The Staff recommends that they be reviewed for acceptance and that the

Commission consider requesting authority to study them from the Legisisture,

Suggestion No.
ks

166{1}(2) (Suggestion No. 78 consolidated
with this one.}

232
239
2l
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APPENDIX III

The Staff recommends that these suggestiéns be consolidated
with the following existing studies:
Suggestion No. 33 Consclidate with Study No. 48—GFuvenite—€omrt)

Yk " " " 48— Frerremite—CnprY |
217(1) " " H 57(L) (Bsil)
217(2) " " " 39(L) (Attachment, etc.)

235(2) " " " 39(L) (Attachment, etc.)




The Staff recommends that these suggestions be rejected,
but that consideration be given to referring them to the Assewbly
Interim Judiciary Committee:

Suggestion No. 7 {Annexation)
16 (Annexstion)

61 (Counsel for respondent in
mental committment cases)}

80 (required 6 hr. waiting
period between conviction
and Judgment in inferior
court )

98 (Pretrial suppression of
illegally cbtained evidence)
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Suggestion No. 228(1) {Statutory requirement

for uniformity of govern-
ment agencies re acceptance
of monies)

228(2) (Stetutory reguirement
to autcmatically give
grantee right of redempticn)

229(1) {Make mandatory credit time
spent in jail pending dis-
position of case)

220{2) (Clarify meaning of "original
contractor” in § 1193.1 c.c.p.)

231 {Clarify the smbigulty between
§ § 11000 and 11535 - defining
subdivision)

240 (Amend § 237014 of Rev. & Tax.
Code to delete term "propaganda’)

2h2 (Creditors' rights for dsbte of
wife)

243 (Clarify ambiguity between
§ § 16601 and 16602 relating to
partnership dissolution and
agreement not to compete)




