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(Study 32 - Arbitration 7/17/59
Part II - Scope)

MATTERS SUBJECT TO ARBITRATION

We have already concluded that as & general matter

arbitration is a socislly desirable method of settling disputes; that

to meKe it effective and facilitate its use expeditiocus judicial

enforcement of agreements to arbitrate both present and future
disputes should be provided; end that such procedure should involve
a minimm of court involvement in the controversy on its merits. It
should be noted, however, that arbitration does not always appesar to
serve the same functlion; or at any rate, there are those who have
taken radically differing views as to the nature and function of the
process under different conditions. In some situations, for example,
it is used essentially &as a quicker, cheaper substitute for the
courts, in which the parties msy pick their own judge, dbut in vhieh
problems identical to those which would be presented to a court are
submitted for decision and in the determination of which the
arbitrator is expected to apply established legel principles, or
perhaps "custams of the trade.” On the other hand, arbitration may
serve not as a substitute for a court but rether as a special kind of
intra-institutionel decislon msking process, performing funetions which
courts do not and are not equipped to perform. In some situations

the parties themselves, correctly or incorrectly, mey regard arbitration
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as somewhat akin to mediation and view arbitrators less as "judges"
than as "agents" appoinied by the parties to arrive at n settlement
and adjustment of their interests.

Thus, the next guestion discussed herein is whether there
are kinds of arbitretion agreements or types of controversies vhich,
because of their nature, should not be enforeed or which present such
peculiar problems that specilal, separate statutory provisions would
be advisable. In approaching this guestion we should bear in mind
that the practical effect of statutory provisions such as those
suggested above is to clothe the arbitrator with the power of the

state, to give him Jurisdiction over the dispute ard to provide for

enforcing this jurisdiction by summary court procedures, Other
remedies which might otherwise be relied upon -- whether they be a
trial on the meriis by a couwrt of law or resort to self-help -- are

thus denied to the parties.

Forpe)l, Reguirements

Barlier arbitration stetutes and those in effect today in
many Jurisdictions required specified formal steps to be taken before
an arbitration agreement became enforcesble, such as filing the
submission agreement with the court, or having the agreement nede s
"rile of court.” Such requirements are not found in the more modern
gtatutes and sre not appropriate to laws aimed at facilitating and

encouraging the use of arbitration.
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One formality reguired by the arbitration statutes of all
Jjurisdictions, however, including California, is that the agreement to
arbitrate be in m‘iting.gg This is also true of the Uniform
Arbitration Act.loo The reason for this limitation appesrs to be
a recognition of the fact that vhere agreements to arbitrate are
enforced the parties are irrevocab;y deprived of the right to subject
their dispute to a court of law to be tried on the meriis according to
establishplegal principles. Thus the Cammissicners op Uniform State Laws
considered it "unwise to permit an irrevoceble arbitration agreement to
be left to the imcertainties of o claimed orsl transsction."10% It may
be argued, however, thet the question is really one of evidence and proof.
If 1% can be established that. the parties have in fact oralldy agreed
on arbitration, intending to be bound, there is no real reason why
their agreement should not be enforced. It does not appear why an
arbitration agreement is any more “uncertain” than many other kinds
of important oral understandings which are enforced, The requirement
of the formality of a writing may possibly be justified, however,
on the grownd that it does serve to protect the parties themselves
from entering too casually into an enforceeble agreement which might
deprive them of important legal rights.

If orsl egreements are not to be included within the scope
of an arbitration statute, the question remains whether such agreements
are to be in asny way operative. At common law there was no reguirement
that an agreement to arbitrate be in writing. In meny if not most
Jurisdictions arbitration statutes have been viewed as merely pro-

viding an alternative procedure 1o that existing at common law. Thus,
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evern though a particuler arbitraiion agreement mey not come within
the provisions of the stetute, common law principles, limited though
they mey be, have been held to apply in such jtn-isdictions.loz In
California, however, the courte have stated that by enactment of the
present arbitretion statute the legislature intended to adopt &
comprehensive all-inclusive statutory scheme gpplicable at least to
all written agreements to arbitrate, and to abolish in such cases
commen law doctrines applicable to a.rbitration.lo3 The question of
the application of such common law principles to oral agreements in
California iz left somewhat uncertain. There is st least cne decision}ou
however, which seems to suggest that awards resulting from such
agreements may be enforced. The general question whether as a
matter of principle the Celifornis arbitration statute should expressly
abolish all ccrmon law doctrines as to arbitration will be discussed

below.

Questiong of Law

The courts are ordinerily regarded as the instrumentalities
best equipped to decide questions of law. Yet there appears to be
no reagont why the parties to a dispute may not, if they see fit, agree
to sutmit such questions to the decision of an sxrbitrator and agree
to be bound by his decision.

Agreements to arbitrate matters of law should be enforced
in the same mammer as agreements to arbitrate any other question. As

& practicsl metter, to do otherwise would largely defeat the purpose
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of an arbitration statute. Many, if not most matters submitted to
arbitration involve gquestions of "law" as well as "fact"; thst is,
the arbitrator is expected to determine what principles are to govern
the parties' dispute as well as the facts to which the principles
will be applied. These prineciples may or may not be those a courd
would apply to the cese. Indeed, an important motive for agreeing
to arbitretion may often be s desire to avoid the spplication of
strict legel principles and to have the case decided on the basils
of "trade customs” or "oasic principles of justice" keyed to the
Interests of the group or institutional surroundings of the parties,

At common law no distinction was mede between questions
of law and fact submitted to a.r'bi'l:ra:!.::'.s:m.lo5 The Californis

arbitration statute has been held to apply to disputes involving

matters of either law or fact., In Pacific Indemnity Co. v. Insurance

Co. of North Americalosthe argument was unsuccessfully made that

"disputes as to the legal construction or wording of contracts' were
not such disputes as could be submitted under the California statute.
In rejecting this srgument the cowrt stated: "This section is broad
enough to authorize the submiesion of any and sll questions arising
upder a contract, whether such questions relate to the construction

o
of the contract or 4o guestions of law or fact arising theretmder.l (

Nonjusticiable Disputes

It has already been pointed out that srhitrations sre often

not merely substitutes for law suits. Many disputes which are in
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fact submitted to arbitration involve ma:t"ters which could not be
submitted to & court at all. So long as such disputes are "quasi-
Judicial” in nature, consisting of the seme kind of dispute as a
court might hear, even though the specific matter could not in fact
be sued upon, there are few theoretical problems in providing for
their enforcement. @Quite often, however, such disputes relate not
to a construction of the "rights" of the parties under an existing
contract or on the basis of existing laws or rules, but rather to
matters which affect, or actually determine "interests" as between the
parties. | For example, parties to a partnership agreement or close
corporation agreement mey agree that in case of deadlock as to
business policy or as to the appointment or removal of officers or
directors the matter will be submitted to F.l;t"bi'l::‘:a:t;:I.cm.J'Q8 Or, in the
case of collective bargaining the psrties mey agree to submit questlons
such as wage scales or the provisions of the collective bargaining
contract itself to a decision by arbitration, It has been argued
that this non-justiciable "interest" arbitratiorn is not arbitration
at all -- that real arbitration "wouid properly seem to imply the
digposition of a dispute in accordance with same stendard -- possibly
a law, a trade practice or a provision in a contract =-- which the
parties to the dispute concede to exisi, aithough they cannot agree
upon what it means or how it is to be spplied in a particular case."107
Whether or not the meaning of the term may be legitimately so limited,
the lack of any fixed criteria or standard to guide the arbitrator
in his deliberations has caused scme to question whether agreements

to submit such matters to arbitration should be specifically enforced:l'lo
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As a matter of practice, however, parties do not agree to arbitrate
such matters unless pressing reasons exist for finding a aclution

to the dispute. In the case of close corporations or partnerships
the continuation of a profitable busiress may hang in the balance;

in the case of labor management disputes the alternative mey be
industrial warfare., The parties themselves may, and often do prescribe
detailed criteria for the arbitrator to follow in deciding such
questions. At any rate, this is a problem which should properiy be
left to the conaideration of the parties themselves. If they
voluntarily agree to submit such guestions to an arbitretor and to
undertake the risk necessarily involved, intending to be bound, then
their agreement ic arbitrate should be enforced in the same manmer as
agreements to arbitrate any other controversy between the partiees.

It should be recognized, however, that in providing for the enforce-
ment of such arbitration agreements the law is endowing the arbitrator
with jurisdiction to decide mattere which could not be decided by

a tourt of law.

Under the commort law with respect to arbitration no distinction
wes mede between "justiciable” and "sonjusticiable” questiona.lll
However, most esrlier erbitration statutes including the 1851 California
Act applied by their terms only to controversies "which might be the

subject of e¢ivil .‘sv.c'l;i':m.":l':l'2

113

This is still the case in many
Jurisdictions including some states such as Massa.chusettsllh having
"modern" arbitration mcts. The present California act contains no

such restriction, nor does the proposed Umiform Act.ll5 The California

courts themselves have lmpoged no such restriction; contracts to
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arbitrate such guestions are now enforced in this state.

Labor Arbitration

Scme have taken the view that arbitration sgreements
arising out of the lsbor-management relationship are unigque in their
basic nature and purpose and should not be specifically enforced or,
if enforecement is to berprovided, that specisl and separate statutory
provisions should be enacted,

It is certainly true that in meny respects the collective
bargeining relationship is quite different from the ususl commercisl
business transaction. In meny commercisl transactions the parties
are esgentislly strangers. If they find they cannot strike a
bargain with each other they can usually simply take thelr business
elsevhere. If they do mske their sgreement they can normally
transact their business in & relatively limited time and go thelr
geparate ways, If a dispute arises as to the application or performance
of their agreement they may settle the matter by taking it to the
courts, which are at least theorstically adapted to settle such
problems and to provide adequste remedies. When they utilize
arbitration it is often because under the circumstances they believe
it to be gquicker, chesper or more just or beceuse they wish their
digpute to be gettled according to trede customs and practices rather
than formel rules of law.

In contrast to this, in the labor-management relationship

the parties cannot simply go thelr separate weys without severe




C »

economic repercussions. In a very real sense & collective bargeining
agreement is more then an ordinery contract. For one thing it applies
to all employees whether or not they are actually partles to 1t

and whether or not they belong to the union. It forms a body of

"law" setting norms of behesvior governing the complex internal
relationships existing within the business institution. When disputes
arise concerning it the kinds of solutions needed are most often
sclutions which courts of law are simply not equipped to provide.
"What ie needed is & process of adjudication of disputes which is
keyed to the institution itself. Arbitration, but not the courts
satisfies that need , , . . The facts with which the srbitrator deals are
facts concerning instituticnal life and the ends he must seek to

serve are instituticnal end.s."ll?

In approaching problems dealing with the enforcement of
labor management arbitration sgreements and awards it should be kept
in mind that arbitration may be and is used in two different weys
in connection with the collective bargaining process, serving two
rather different functions. The first may be termed grievance or
"righta” arbitration. As we have seen, in nearly all modern
collective bargaining agreements grievance procedures are established
to resclve problems which may arise as to the application of its
provisions. These normally provide for discussion of claims or
disputes perhaps including mediation or conciliation, and if these

devices fail, arbitration.
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The second function of artitration in this context mey
be termed contract or 'interests" arbitration. Here, arbitration
is used not to determine rights under an existing contract but to
determine the terms of a new or modified agreement, to change the
existing legal relaticnship of the parties rather than merely
interpret and enforce it, For example, the parties may agree upon a
long term collective bergaining contract that provides for periodic
re-negotiation of certain provisions, such as wage scales, and
provides further that such matters will be referred to arbitration
if the parties fail to agree. There seems to be 2 continuing growth
in the use of this kind of arbitration for the settlement of contract
terms perteining to such matters as wages, vacation provisions, sick
leave, holidays, social gains consisting of surgical, medical and
hospitelization, pensicn plans and the union shqp.ll8

There have been three somewhat relsted arguments made
against the enforcement of labor management arbitration agreements
and awards:

l. That labor-managemeni arbitration is merely an extension
of the completely voluntary collective bargaining process and as wuch
should not be enforced or compelled by the courts.

With respect to grievance arbitration, it is pointed out
that because of the cootinuous natufe of the collective bargaining
relationship and the great pressures which exist on the parties to
come to an agreement to evold a breskdown of negotistions over minor
issues, the collective bargaining countract is deliberately cast in

broad, "non-legalistic” terms, setting forth only basic principals
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governing the relationship; that the "gaps™ which are left open

a8 to specific application end interpretetion of these general

principles are left to be filled as specific questions arise, Provision

is made for discussion on such questions when they cccur, perhaps
including conciliation or medilatiom by third parties, with arbitration
a8 the ultimate device, It is argued thet arbitration, viewed in this
context, should be regarded not so much as a quasi-judicial "triael”
as a proceeding under which the arbitrators are appointed by the
parties to act as their "agents” to spell out and complete their
agreement; that court enforcement or interference with this purely
voluntary collective bargaining process would be e‘.nom.a.l-::uss.l:l'9 The
arbitrator under this view ls regarded not so much as a judge of &
dispute 28 an adjustor of interests and a medium for arriving at
compromise. In support of this view it is pointed out that frequently
in labor aribtration two or more members of the arbitration board
are sppointed by perties as adwvocates, intended to represent the
opposite polints of view.

The diffieculty with thie point of view, at least as applied
to grievance axtiitretion, is that it is simply not consistent with
the fundemental nature of the arbitration process as it actuslly
cperates, As we have already seen, the arbitration process itsel?d

is necessarily a decision making process. It cannot by ifs very

nature be a means of arriving at an actuasl agreement or campromise
between the parties. The arbitrator is an agent only in the sense

that the parties have appointed him or arranged a procedure for his
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appointment. He 1s not in fact acting on behalf of either party.
Nor is he acting on behalf of both jolntly since thke party's purposes
and views are necessarily in oppositicn or ke would never have been
retained. He himsel?f makes the decision; he does not merely assist
the parties themselves to do so. The fact that pasrtisan arbltrators
mey be gppointed to & so called "tri-partite" bosrd with the avowed
purpose of representing the parties does not really alter this fact.
(Indeed, the use of such arbitrators seems to be diminishing
ccans.’Lderal.'bl;;r.)12{j If it is to be in fact an erbiiration & meutral
arbitrator must also be appointed. If he 1s so eppointed then it is
he who will make the decision. Any “compromise" at which an
arbitrator may arrive is his own compromise, not that of the parties
and represents g compromise between points of view and not between
the parties themselves.

In grievance arbitration the arbitrator fills in the "gaps"
in the law it administers only in the same limited way that a court
of law £ills in the "gaps" in the law it administers. It is true
that the gugstions submitted to arbitration mgy differ considerably
from those which & court of law crdinarily faces and the awards
rendered may be of a kind which cowrts are not really adaspted to give.
As & matter of sctual practice, however, such arbitration proceedings
are normally conducted in a clearly dguasi-judicial mapner. In fact,
to the disappointment of some, they a.pi:ear to be becoming increasingly
formal and legalistic in their nature. Counsel appeear representing
one or both parties in perhaps a majority of the cases; trenscripts

of the proceedings are very commonly teken; briefs are filed after
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the close of the hearings in a substantial portion of the cases;
there is a growing tendency of arbitrators to accompany their awards
with written opinions; such opinions are frequently published.lal
Thus it is reasonably clear that grievance arbitration [both in
theory and] in practice does not operate as a mere extension of
collective bargaining; it presents no fundamental distinction fram
other kinds of quasi-judiclal arbitration.

With respect to contract or "interests" arbitration the
queetion is not quite so simple. When the arbitrestor determines
the provisicns of the agreement itself he im performing e quasi-
legislative rather than a guasi~judicisl function. Even if we grant
the validity of this disgtinction however, it dces not necessarily
follow that agreements to arbitrate such questions should not be
enforced, Arbitration even in this context is still essentislly a
decision making device. The conbtract terms preseribed by the arbitrator
do not represent any actual agreement arrived at by the parties
themselves any more than does the decision of an arbitrator in a
grievance case. It 18 not and cannot be a mere continuation of the
bargeining process; on the contrary it is a substitute for
negotiation and agreement wnder circumstances where the process has
failed or broken down.

The questiocns involved in this kind of arbitration are
of course nonjusticlable in nature and as with other nonjusticiable
questions the arbitrator mey be presented with & problem for solution
without the aid of clearly established standards or criteria. We

have already suggested however that this is & problem which can and
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should be handled by the parties themselves in their arbitration
agreement and in their choice of an arbitrator.
Opposition to the enforcement of contract arbitration

w122 Under

sametimes arises from a fear of "coampulsory arbitration.
compulsory arbitration the parbties are forced by ithe state to
arbitrate questions &8s to the terms of the cocllective bargaining
contract. The specific enforcement of the kind of arbitration
agreements we are here discussing reswlts in somewhat the same thing:
the parties are forced by law to submit the terms of their contract
to the decision of third parties. Thus the parties are deprived

of the "ultimate sanctions of collective bergaining -- recourse to
self~help. The contract is imposed from above, rather than purposed

from below."123

There 1z however a vital distinction between the
kind of contract arbitration we have been discussing end true
"ecompulsory arbitration.” "In the former the parties have voluntarily
sgreed to arbitrate the provisions of a new contract. They have
voluntarily forsworn their privileges of self-help; they have defined
the jurisdiction of the arbitretor; they have provided a means for
submitting the dispute to him; end they have determined at vhat
point -- probably only after complex conciliation and mediation
procedures have been followed -- the dispute will be submitted and,
most Important, they have provided for the selection of their own
arbitrator. Thus, if compulscry srbitration be e spectre in this
situation, it is indeed an elusive ome.“lEh

On the contrary, there are valid arguments for judicial

enforcement of this kind of arbitration agreement. The issues
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involved sre nonjusticiable; if the parties fail to agree on the
terms of their contract they cannot resort to legsl action; the
choice here even more clearly than in the grievence situation is
between arbitration and economic warfare.

It may be that a mature collective bargaining relationship
would leed the parties to resist abdicating their bargaining fumetion
to the decision of en arbitrator and that more satisfactory resulis
in the long run would be achieved by actual negotiation and agreement
by the parties -l:htaemseliirﬁ,-s.125 But if they choose to agree to refer
such a matter to arbitration to avoid industrial strife (and possidbly
to "save face") there seems to be no valid reason why such an
sgreement should not be enforced.

2. The position has been taken by some that labor
erbitration agreements and awards should not be enforced on the
ground that it is simply unnecesssary beceuse the threat of economic
warfare exerts sufficient coercive pressure on the parties to cause
them to voluntarily abide by their e:.g:ree:msen'!:.J'26 I{ may be
questioned however whether it is desirable that a strike, lockout
or other form of economic pressure should be the only wespons
available for enforcing sgreements which the parties heve voluntarily
entered into, intending to be bound. It seems doubiful that
enforcement of such agreements, especially where there is some guestion
as to what disputes the parties have agreed to arbltrate, should
depend on the relative bargaining position or economic strength

of the parties.
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Proponents of this view contend that there are very few
cases where parties to lsbor arbitration agreements have resorted
to the courts and that this indicates the lack of need for any such
enforcement, This statement is difficult to support. The fact is
of course that relatively few cases reach the courts involving any
kind of arbitration; one of the main cbjects of the process is to
avold litigation. In California however the number of such cases
reaching the appelate courts seems to have been increasing in
recent years, such actions having been brought about equally often
by unions and by masnagement. In states not enforeing such arbitration
agreements the need for such enforcement is suggested by the
comgiderable volume of recent cases fram nearly all jurisdietions
in which attorneys (particular union attorneys) have attempted to
employ Section 301 of the Tafi-Hartley Act as a legal sanction in
arbitration <—':nft:wrcse.l:n.o:ent.:LET
3. The fear of excessive judicial interference appesars
to lie at the botiom of some cpposition to the enforcement of labor
srbitration agreements, This fear is not entirely groundless.l28
Before a court may enforce arbitration agreement or award it must,
of course, determine if a dispute in fact exists and if the parties
have in fact agreed to arbltrate such disputes i.e., whether the
controversy is "arbitrable." There have been decisions in Jjurisdictions
where such arbitration agreements are now enforced in which the
courts in deciding "arbitrability" appear to have in fact decided

the case on its merits. An example of this is a much critized

Hew York decision in Interngtional Associmticn of Machinists v.
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Cutler-Hamer.leg In this case the egreement betwesen the employer

and the union provided thet disputes as to the "meaning, performance,
non-performance or application” of its terms were to be submitted to
srbitration. The agreement also contained a provision that the
employer and the union were to meet in a given month to discuss payment
of a bonus for the first six months of 1946.% The employer tock the
position that he was required only "to discuss" whether or not a

bonue should be paid; thé union contended thet the sgreement meant

that a bonus must ve paid and that the only subject open for discussion
was the amouht of the bonus. This sppears quite clearly to glve rise
to a controversy as to the "meaning" of the terms of the contract;

as such it appeared to be within the scope of the arbitration clause.
The couwrt. however, refused tg order the submission of the matter

to arbitration holding:

All the bonus provision meent was that the parties would
discuss the payment of the bonus. It did not mean that
they had to agree on a bonus or that failing to agree
an arbitrator would sgree for them, Nor did it mean
that a bonue must be paid and only the amount was open
for discussion. 5o clear is this and so untenable any
other interpretation that we are obliged to hold that
there is no dispute as to the meaning of the bonusrpro-
vision, and that no contract to arbitrate the issue
tendered, 30
The general trend of decisions, however, {as we shall see

at & later point in this stidy)} seems to be leading sway from this
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sort of judicial "interference."l3l Presumably a statute could
be properly drafted as to prescribe the extent of judicial interference
with considersblé cilerity; this should not prove to be an insurmountable
obgtacle to the enforcement of labor arbitration agreements. Perhaps
same court "interference" is merely the price which must be paid for
an otherwise desirsble end.132

If we conclude that labor arbitration agreements should
be enforced the question remains whether specilal and separate
legislation is needed to cover this area. It is difficult to support
the need for any such specisl legislation. In the first place the
collective bargaining reletionship is fundamentally not so unlgue
as mey at first appear. It is not the only relationship which ie in
any way continuous in nature nor is it the only one with regard to
which there is great pressure on the parties to sgree, Nor, indeed,
is it the only situetion in which contracts are drawn in broad
terms leaving details to be spelled out as questions arise. The
fact that continuous or recurrent economic contacts exist between the
perties to many commerical business relationships has been one of
the fundamental reasons why such parties have undertaken fto submit
guestions arising out of their relationship to arbitration. The
growth in the use of arhitratian-among members of trade organizations,
commodity exchanges and industry groups has silready been mentioned.
An examinetion of the characteristics of arbltration in the labor
menagement relationship leads to the conclusion that the same general
statutory provisione are desirable here as with other types of
arbitration. It might be noted that the commissioners on wmiform

133

state laws came to the same conclusion.
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The Present California Statute

Section 1280 of the California Code of Civil Procedure, which
provides that arbitration sgreements are velid, enforceable and
irrevocable, contains the following cleuse added at the end of the
section: "provided, however, that provisions of this title shall not
apply to contracis pertaining to labor." This proviso did not eppear
in the original draft of the statute but waes apparently added in the
Judiciary committee.lsh Nothing in the legislative history indicates
why it was added nor is there anything to indicate what it was intended
to mean.

The provieion was first construed in 1935 in Universal

Pictures Corp. v. Superior Court.135 That ecase involved not a collective

bargeining agreement, but an employment contract with an actor under
which he was to receive compensation of $1000 per week. The court held
that an arbitration provision in the contract coculd be enforced; that
it was not a "contract pertaining to labor” within the meaning of the
statute. The court stated that "since no rule of the construction of
the setatute in which it is applied demands that the word 'labor" as
used therein be accepted and read otherwise than it is commonly understood,
its general meaning should be restricted. In its present connection,
the meaning that should be attributed to the word is that it applies to
that kind of human energy wherein physical force, or brawn and muscle,
however skillfully employed, constitute the principle effort to produce
& given result, rather than where the result to be accomplished depends

primarily upon the exercise of the mental faculty.“las

-19-




C D
N e’

137
The following year in Kerr v. Nelscn the Californis

Supreme Court held that an arbitration provision ir an employment contract
wherein Kerr was to act as sales manager or general manager of a
corporation could be enforced under the statute; +that it also was not

a "contract pertaining to labor." The court adopted the general
definition of "labor" adopted by the circult court of appeal in the

Universal Pictures case, that individuals whose principal efforts are

directed t¢ the accomplishment of some mental task are not to be

classed ms "laborers” within the meaning of the statute. In 1950 the
138

court reached a similar result in Robinson v. Superior Court which

involved an employment contract between an "artist" and an employment
egency.

In 1940, in Levy v. rior Court, ¥ the Celifornia
Supreme Court was directly faced with the question of whether or not
this provision in the arbitration statute applied to collective
bargaining agreements. The court held it did not. The court cited
the previous cases limiting the application of the provision to "brawm
and muscle" labor and went on to say that considerations bearing on the
intent of the legislature in excluding agreements pertaining to laber
"lead to the conclusion that the legislature had in mind contracts
pertaining to actual hiring of labor between employer and laborer." The
court appears to have reached this conclusion by referring to Labor
Code Section 200(b) as indicating the general meaning which the legisla-
ture intends to give to the term "labor." That sectioﬁ defines labor as
including "labor, work or service whether rendered or performed under

contract, sub-contract, partnership, station plan, or other agreecments
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if the labor to be paid for is performed perscnslly by the person
demanding peyment.” The court concluded therefore that "a contract
pertaining to labor means a promise to perform labor and a promise
therefore to pay a stipulated price. The elements involved in that
definition are absent from a collective bargaining egreement, which is
distinct end separate from a contract of hiring . . . _,,1110

Whatever the merits of its reasoning, the levy case has been

followed without discussion in several subsequent decisions.l

Thus the present provisc in the Californie Statute with respect
to "contracts pertaining to labor" appears to have been construed to mean
only that arbitration agreements in contracts of employment with workers
performing services principally consisting of the use of "brawn and
muscle” are not subject to the statute and are thus not to be enforced.

There is, however, at leasi one theoretical difficulty which
the Levy case leaves unanswered. The argument can be made thet although
a collective bargaining contract in its inception is separate from
contracts of employment it mey be incorporated into a separate contract
of hiring of the employee. "It is in the nature of a general offer, and
an individusl who asccepts employment or contimmes employment after it
becomes effective does so on the terms and conditions fixed by i‘t."lha
Thus a court could concelvably choose to hear a dispute with an
individual employee on the merits with respect to wages or working
conditions, or to require arbitration, depending on whether the court
tekee the view that the suit is based on the individual employment
contrect or the collective bargaining agreement. There appear to be no

decisions on this metter. However, the kind of logical difficulty
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involved may be illustrated by the somewhat analogous problem arising

ik3

in Division of Labor Law Enforcement v. Dennis, This case involved

the statute of limitations. The time for suit based on an oral contract
had expired; the time for auilt based on a written agreement had not.
The respondent contended that as stated in the levy case the collective
bargaining agreement and asn individual contract of hiring are separate
and distinct contracts; +that a collective bargaining esgreement is
incomplete of itself, furnishing no basis for & right of action to an
individual empicyee; that a cause of ction to recover wages set by

the collective bargaining ggreement necessarily was based on the separate
agreement of employment, which in this case was oral. The court held,
however, that suit was not barred by the statute, taking the position
that the employee might sue on the collective bargaining agreement as

8 third party beneficiary, being a member of the class intended to be
benefited.

In any event, the construction given to the "labor" provision
in the California statute appears largely to negate any important effect
it might have. Presumsbly its only purpcse, &5 now construed, is to
protect individual employees from being forced into unfavorable
arbitration sgreements because of their relatively weak bargaining
position. As a practicel matter it mey be questioned how often, if
ever, an employment contract with "brawm and muscle" employees contains
an agreement to arbitrate disputes, or, indeed, how often there is
eny formal written comtract of employment at all in such circumstances.

The current law with respect to this provision is

unsatisfactory. The moat obvious way to clarify the matier is simply

.-
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to eliminste the langusge of Code of Civil Procedure Section 1280 with
respect to "contracts pertaining to labor.” In some jurisdictions
which enforce labor arbitration agreementa tﬁe statutes expressly
state that such agreements sre toc be included thereunder. 154 The
Uniform Act provides: "This act also applies to arbitration agree-
ments between employers and employees or between their respective
representatives [uniess otherwise provided in the agreement.]"lhs
In view of the construction given by the courts to the present
California Statute there esppears to be no need for inserting eny such
express provision that labor-management arbitration agreements are
covered. Nor doee the optional provisc in the proposed Uniform Act
seem to be necessary; presumably the parties could draft their
agreement in such a way as not to be bound whether or not such a
provislon is present.

It should be noted that the New York courts have resisted
the enforcement of contract arbitration agreements. In Matter of

146
Buffalo end Brie R. Co., the New York court refused to enforce an

agreement to arbitrate a wage provision in a yearly collective
agreement which was up for renewal on the ground that it was "non-
Justicieble"” and that the court had no power to "make contracts for
people.” The New York ILegielature then amended the law $o add a
provision reading: "A provision in a written agreement between a
lsbor organization, . . . and an employer or employers . . . to
settle by arbitration s controversy or controversies thereafter
arising between the parties 4o the agreement including but not

restricted to controversies dealing with rates of pay, wages, hours

-23-




of employment or other terms or conditions of employment . .
shall likewise be valid, enforceable and Irrevocable, save upon such
grounds as exist at law or in equity for the revocation of any

agreement."lk?

As a result of that amendment New York enforces the
arbitration of non-justiciable labor menagement disputes. There are
decisions subseguent to that emendment however in which the courts
have still refused to decree the arbitration of disputes arising over

the terms of ah entirely new agreement.lha

The Cslifornia courts have enforced arbltration agreements
and awards under collective bargaining contracts providing for.
subsequent re-negotiation and arbitration of wage sche&uleslhg and
similer matters.lSD Hothing in the decisions indicates that they
would refuse to enforce an agreement to arbitrate the terms of an
entirely new contract. It should be noted, however, that Code of
Civil Procedure Section 1280 appears to limit the enforcement of

agreements to arbitrate future disputes to controversies “thereafter

arising out of the contract or the refusal to perform the whole or

any part thereof." Conceivably, it could be argued that the

arbitration of the terms of an entirely new contract could not
constitute & controversy arising cut of the contract containing the
arbitration provision. For this reason, and in the interest of
gimplicity, language similar to that used in Section 1 of the proposed
Uniform Arbitration Act might be preferable. This reads:
Section 1. A written agreement t¢ submit any
exlsting controversy to arbitration or a provision in

a written contract to submit to arbitration any

—ol—
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controversy thereafter arising between the parties
is valid, enforceable and irrevocable, save upon
such grounds as exist at law in equity for the

revocation of any contract.
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contract to settle by arbitration . . .."; § 1281 provides that
"Pwo or more persons mey submit in writing to erbitration any
controversy . . . ." The New York statute is explicit on this,
provigding:

YA contract to arbitrate a controversy thereafter arising
between the parties must be in writing. Every submission

to arbitrete an existing controversy is void, unless it or
sone note or memorandum thereof be in writing and subscribed
by the party to be charged therewith, or his lawful agent."
N.Y. Civ. Pract. Act, § 1448.
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