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Date of Meeting: Ju1¥ 24-25, 1959 
Date of Memo: July 15, 1959 

Memorandum No. 4 

Subject: Study #:/3 - Inter-vivos Rights in Property 
Acquired During Marriage While 
Domiciled Elsewhere. 

Attached are two items: 

1. A draft of proposed statutes dealing with inter-vivos rights 

in property acquired during marriage Yhile domiciled elsewhere. (ihe 

section numbers of the bill have been underlined to make it easy to 

pick them out.) Each section is follaW'ed by a comment. These caunents 

are designed to raise questions for discussion at the July meeting. 

2. An exchange of correspondence with Harold Marsh relating 

to this subject. 

Respecttully submitted, 

John R. McDonough, Jr. 
Elcecutive Secretary 

_________________ ~ __ . .wf 
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(#38) 7/1/59 

An act to add Sections 154, 164.1, 164.3, 1T2b and 172c to the Civil 

Code, to amend Sections 146, 161, 164, 1238 and 1265 o~ said 

code, to add Section 201.4 to the Probate Code, to amend 

Sections 201.5 and 201.6 o~ said code, to repeal Section 201.8 

o~ said code and to amend Sections 13552.5, 13554.5, 13555, 

15301, 15302, 15303 o~ the Revenue and Taxation Code, all 

relat1ng to property acquired by persons during marriage at 

a time when they were not domiciled in this state. 

The people o~ the State of C81i~ornia do enact as follows: 
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7/1/59 

SBC'rIOlf 1. Section 154 is ac14ed to the Ci v11 Code to read: 

154. As used in this chapter real property inclu4es leasehold 

interests in real property. 

!la!!r!!nt: i'his renects actiOZl taken at the June meetiDI. sub­

stituting a sins].e provisiOZl for specific provisions in particular 

sections. I have SOllIe doubt about the Wisdom of hav1ng a separate 

section for this purpose. All that is saved is the addition of 

l.aJl8ua8e to this effect in Civil Code Sections 164 and 164.1. l\r 

putting the l&.ngu118e in a separate section we run the risk of meking 

an un;I.ntended change in SOllIe other existing or future section and 

also the risk that the reader of Sections 164 and 164.1 (or other 

sections in the chapter) Will faU to look at Section 154 and thus 

will fail to appreciate that "real property" as used in those 

sectlou includes leasehold interests in real property. 

SB:. 2. Section 161 of the Civ11 Code is emended to read: 

161. May-.. -dMM-4i ... ·b.,-.u.. A lmsbaM and Wife may hold 

property as jOint tenants, teD&Dts in COIIIIIOn. H as M"lllnn1 ty property ~ 

as quasi - eOlllllnn 1 ty property. 

CoIIIIIent: This reflects action taken at tha June meeting. 

SB:. 3. Section 164 of the Civil Code is amended to readl 

164. All other.!!!!:! property Situated in thiB State and aU JI"""8OZlal 

pmerty wherever situated acquired aft .. during marriage by either lmsband 

or Wife. or both, while domiciled in this State !lBd.'lUq--*-~.,u.., 
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B!~.ea-!&-.ki.-~aat-pe~8BB£-• ..,.~-wkere¥~sitya.ea7-ke~e.e'&Fe­

!W-kerea.ft~ae .. v.!i'ea-wkU.e-aelll!leU.K-e.lsewtlei'e1-wk!elI.-wwl"-I!le.-kave-8eeB 

.ke-..,.~,~a,e~f-el-e!.k"'!'-&etQ!i'ea-wkiie-aelll!le!iK-~.k!s-i*&.e, 

ie t'onrmmi ty property; n"vkeaeve;r-aa,.-naol-H'-"enesai-l'fe,u4;Y:r-H-1UI¥ 

!a~P&84;-.aewe!a-..... ~ee-4;ke~,-!s-ae~!i'e&-By-a-~K-vemaa-By 

aa-!aRnua"!a-wri4;!Bg7-.ae-.~SB-!s-~-.ae-ellllle-!e-k~e~~e 

.",e~,-aU.-!l-ael!)t!na-By-ftek-IlU'ri ..... _-aaa-~-IRk ... ~se-.ae 

.i'e~i~!B-.aa.-ske-takes-$ke-~ae~!i'e&-By-ke~-ae-.eB&Bt-!a-e ea, 

~ess-~a!llepea"!a.eB~9B-!B-eKpreBsee.-!a-.ae-!BB4;~a4;f--eKe~-.aa. 

Ykea~-e'-'Qek-,~e:pe~-i • .ae .. aiPei-8y-tAe-BMsBaBa-aaa-wife-wk!le 

iemieile'-ia-.aiB-S.a.e-8y-&Il-iBe.~B.-iB-wk!elI.-.aey-ape-aee8Fi8K-as 

aQe~-aaa-wifeT-~eBs-a-&i"epeB.-ia.eB.ieB-'s-exppesss'-iR-.aB-ias.~., 

.a.-,~eSWMp.ieR-ie-.ka.-sQelI.-,..,.r$y-is-.ae-e9R&HRi.y-p.vpsr$y-e'-aaiQ 

aQe~-aU.JWi'e~--ike-,~e~.ieRs-iB-.ais-se84;leR-"R.leaei-&P8-8eR81~8iY8-

ia-'avep-e'-aa,.-peFSSB-aealiR8-iR-seea-fai.a-aU.-fep-&-valYAale-88aaiasPa­

.~B-wi~-ftell.-",pieQ-weaaa-e .. asF-lesal-pepPB8BR.a.ives-eF-fteee8sB.8-ill 

iB.ei'ee·7-&BQ-PB~ese-e'-aa,.-ekaase-IR-Ae.-m&Fi.Bl-s4;a.~s-aI%ep 

al4l.aisi4;ieB-e'-s&ia-pPB,er$y. 

iB-eaaee-wRepe-&-BaPpiea-wemaa-8aa-8BBveyei7-sp-skall-ABPeaf4;sp 

eeBVey,-PBBl-PPBJBr$y-wai8k-8ae-aetQiPBi-ppiep-4;e-Kay-19,-1SS9~a-kas~T 

ep-ais-aeips-eF-asBlgaB7-e'-a~elI.-aaw.iBQ-_r-sAall-8e-8aPpeQ-gRQa 

eemmeae!ag-ep-aalB.aiBiag-aay-ae.ieB-.B-saQV-~._saiQ_paal_ppePB~Y_~ 

esrn.i4;y-,..,e"y,-eF-"-pee8YBP-saiQ-peal-pPBpep4;y-g~-aR4-aI%BP-eBB 

yeap-,paa-~-'iliB8-'ep-P8eepQ-iB-tAe-FeeepQep~B-e"i8e-e'-ftea-eeBvay­

aaees,-Fes,ee4;lvely. 

Comment: As approved at the June meeting. 
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SEC. 4. Section 164.1 is added to the CivU Code, to read: 

164.1. All real property situated in this State and all 

personal property wherever situated heretofore or hereafter (a) acquired 

during marriage by either husband or wife or both whUe domicUed out-

side of this State which would have been the crnmnm1 ty property of the 

person acquiring it and his spouse had such perSal been domicUed in 

this State at the time of its acquisition or (b) acquired in exchange 

for real or personal property wherever situated and so acquired becomes 

quasi-crnmnm1 ty property when, during such marriage, both spouses 

become domicUed in this State and, subject to the prOV'isions of Probate 

Code Sections 201.4 and 201.5, remains quasi-caumunity property so long 

as either spouse remains domicUed in this State. 

In determining the danicUe of a wife under this section the 

court shall not apply a rule of law or presUl!\Ption that the domicUe of 

a wife is that of her husband. 

Comment: . As apprOV'ed at the June meeting except that: 

(1) "becomes" is substituted for "is" in ;the phrase 

"becomes quasi-cClllllUllity property when, during such marriage, 

etc." While it is true that "is" was substituted for 'lbecaDes" 

at the June meeting, the Commission thereafter added the 

clause "and remains qusai-cmrmmity property so long as 

either spouse remains dan1cUed in this state." The sentence 

seems to read better as "becomes • • • and remains" than 

it does as flis ••. and. remains. n 

(2) "subject to the prav'isions ot Probste Code Sections 

201.4 and 201.5" 1s added to avoid ~ possible 8II1biguity. 

-3-
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SEC. 5. Section 164.3 is added to the Civil Code to read: 

164.3. Whenever any real or personal. property or any interest 

therein or encumbrance thereon is acquired by a 1II8lT1ed WQIDaIl by an 

1nBtr1aent in writing, there is a presUlllPtion that the same is her 

separate property. If' such property is acquired by a lII8lTied vaaan and 

any other person by an instrument in writing, there is a presumption that 

she takes the part acquired by her as a tenant in CCllllllOll, unless a 

dif'f'erent intention is expressed in the instrument; provided, that When 

any such property is acquired by husband. and vUe by an inStr1lllfmt in 

which tbey are described as husband. and vUe, there is a presumption 

that such property :l.s the ccmmm1 ty propertyof' the husband and wif'e, 

unless a dit'ferent intention :l.s expressed in the inStrument. 

The presUlllPtion mentioned in this section are conclusive in 

f's:rror of' any person dealing in good faith and for a valuabJ.e cansideration 

with such married WQIDaIl or her legal representatives or successors in 

interest, and regardless of' any change in her marital status af'ter the 

acquisitian of the property; in all other cases the preS1lqltions are 

d:l.sputable. 

In cases where a lII8lTied waaan bas conveyed, or shall hereaf'ter 

convey, real property which she acquired prior to ~ 19. J.8B9, the 

husband of such married WQIDaIl, or his heirs or assigns, are barred from 

cOIIIDencing or maintaining any action to shoy that the real property was 

ccmlllUll1ty pra,perty, or to recover the real property from and after one 

year from the filing for record in the recorder I s otfice of' such can­

v~ces, respectively. 

Comment: As approved at the June meeting. 

-4-
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SEC. 6. Section 172b is added to the Civil Code, to read: 

172b. The spouse who orjgfna]Jy acquired q\l8Si-cCl!!!!!!lJlfty 

personal property bas the ~t and control of such property, nth 
like absolute power ~. dispoalt1on, other than testamentary, as he bas 

of his separate estate; prcw1ded, however, that he cannot, ntbout the 

written CQllsent of tne other spouse, make a gift of such ~, or 

d1spose ot the same withol;l; a va,luable cOllS1derat1on, or sell, convey, 

or encumber arry such property which constitutes furniture, furnishings, 

or fittings of the bane, or clothing or vearing apparel of the other 

spouse or the minor children. 

Comment: AI lIi!PZ'OYed 61; JuDe meetiI!B. 'DIe ec.d.ss10n reJected 

6 proposal. to Sive tile _~ tile ."1'11""* C14 cODtrol of 

qua"i-MIP"m 1t, p;operty in all C8.8es. 

SEC. 7. Section 1720 is added to the Civil Code, to read: 

1720. The spouse who or1g1nally acquired q\l8Si-caJlllUn1ty 

real property has the management and control of such property, but the 

other spouse, either personally or by duly authorized agent, must join 

with the acquiring spouse in executing arry instrument by which such 

real property or arry interest therein is leased for 6 longer period than 

one year, or is sold, CO'll'leyed, or encumbered; provided, however, that 

(a) nothing herein contained shall be construed to a,ppJ.y to a lease, 

mortgage, conveyance, or transf'er of real property or of' any interest 

in real property between husband and wife; and (b) the sole lease, 

contract, mortgage or deed of the husband. hoJding the record title to such 

real property, to a lessee, purchaser or encUlllbrancer, in good faith 

without knOliledge of the msrr1age relation shall be preslal!d to be valid. 

-5-
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110 action to avoid any instI'1.Ullellt mentioned in this section 

atfectiDg any property stand1Ilg or record in the name ot either spouse 

alone, executed by him alone, shall be commenced after the expiration 

ot one year tram the tU1IIg tor record ot such instI'1.Ullellt in the recorder's 

office in the county in lIhich the land is situate, and no action to avoid 

any instrument mentioned in this section, attect1Ilg any property standing 

ot record in the name of either spouse alone, which was executed by him 

alone and filed tor record prior to the time this section takes effect, 

in the recorder's ottice in the county in which the land is situate, shall 

be commenced after the expiration ot one year tram the date on which this 

act takes effect. 

Ccmment: As approved at June meeting. TIle CcGm1.8ion rejected 

a proposal to 8i ve the husba:od the IIIa!l8geIDeI1t aDd CQII.t1'ol ot 

qpasi-C~ln1ty property in all cases. 

Bl!X:. 8. Section 1238 of the CivU Code is amended to read.: , 

1238. It the claimant be married, the bamlstead may be 

selected tram the community property, the quasi-ccmmmitiY :praperty or the 

separate property ot the husband or, subject to the prOY'isions ot 

Section 1239, tram the property held by the spouses as tenants in common 

or in joint tenancy or tram the separate property ot the vite. When 

the c] eimant is nat married, but is the head of a family within the 

meaning ot Section 1261, the homestead may be selected tram any ot his 

or her property. It the claimant be an unmarried person, other than the 

head of a tami.1y, the hanestead ~ be seJ.ected tram any of his or her 

property. Property, within the meaning ot this title, includes any tree-

hold title, interest, or estate which vests in the claimant the 1mm:ediate 

-6-
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r1sht of possession, even thoush such a r1sht of possession 11 not 

exclusive. 

Ccmment: As aPfl'OVed at June meeting. 

~. 9. Sect~on 1265 of the Civll Code ill amended to read: 

1265. From and after the time the decl.arpi;ion is filed tor 
, , 

record, the premises tperein described constitute ~ /lamestea.d. If' the 

selection was made by a JII&lT1ed llerBOn fran the cat"m1t;y llroperty, 

the quasi-cammm1ty ptgeertY or fran the 8elJ8Z'&te ~1'ty of the SlIouae 

malting the selection or Join1ll8 therein and 11' the ,brviVing SlIouse has 
_. \ ' 

not conveyed the home)rl;ead to the other spouse by a '~corded conveyance 

which tailed to ex,pressl;y reserve his homestead r1&h'\'s as Favided by 

Section la/l.2 of the Piv11 Code, the land so selected, 9ll the death of 

either of the SlIouses, vests in the survival:', SubJect "i;o no other 

liabllity than such as exists or bas been created ~r the :provisions 

ot this title; in other cases, upon the death of the ~son whose ~ , ' 

was selected as a. homestead, it shsll go to the heirs qt devisees, 

subject to the :power of the superior court to assign the same tor a. 

limited lleTiod to the tllllli4' of the decedent, but in no case shsll it, 

or the Foducts, rents, issues or profits thereof be held liable tor the 

debts ot the owner, except as provided in this title; 8!!Il should the 

homestead be sold by the owner I the proceede arising trqm such sale to 

the extent ot the value allowed tor a homestead exemption as provided 

in this t1tJ.e sball be' eKeqrt to. the owner of the homestead far s. 

period of six months next tollOWing such sale-. 

Comment: As approved at June meetina. 

SEC. 10. Section 146 of the Civil Code is amended to read: 

146. In case of the dissolution of the marriage by decree of 

-7-
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a court of competent juri8d1ctian or in the case of Judgment or decree 

for separate maintenance of the husband or the wife without dissolution 

of the marriage, the court shall make an order for disposition of the 

community property and the quasi-community property and for the assignment 

of the homestead as follovs: 

ODe. If the decree is rendered on the ground of adultery, 

incurable insanity or extreme cruelty, the community property and the 

quasi-camnunity property shall be assigned to the respective parties in 

such proportions as the court, from all the facts of the case, and the 

condition of the parties, ~ deem just. 

Two. If' the decree be rendered on any other ground than that 

of' adultery, incurable insanity or extreme cruelty, the communi ty property 

and the quasi-coIIIlJl1lnity property shall be equally divided between the 

parties. 

Three. If a homestead has been selected from the cOlJllDlw1ty 

property or the quasi-comnumity propertt, it II1II3' be assigned to the party 

to whom the divorce or decree of separate maintenance is granted, or, in 

cases where a divorce or decree of separate maintenance is granted u;pon 

the grQUIld of' incurable insanity, to the party egElin$t wham the divorce 

or decree of separate maintenance is granted. The assignment II1II3' be 

either absolutely or for a limited period, subject, in the latter case, 

to the future disposition of the court, or it 1!Ifq, in the discretion of 

the court, be divided, or be sold and the proceeds divided. 

Four. If a homestead has been selected from the separate 

property of either, in cases in which the decree is rendered u;pon any 

ground other than incurable insanity, it shall be assigned to the former 

.8-
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owner of such property I subject to the power of the collrt to assign it 

for a Umited period to the party to whan the divorce or decree of 

separate maintenance i8 granted, a:od in cases 'Where the decree is rendered 

upon the groUDd of incurable insanity, it shall be assigned to the 

former owner of llueh property, subject to the l'ower of the co\Il"t to 

assign it to the l'8rly apinst whan the divorce or decree of ~ate 

maintenance is grant~ f:or a tezm of: years not to exceed the lUe of such 

party. 

'rhis slllotion shall not limit the power of: the court to make 

temporary ass1 gmnent of the haDestead at ~ stase of: the proceedings. 

Whenever neceBaFY to ca.rr,y out the pul'lI08e ot this section, 

the collrt ~ order It partition or sale of the prOPerty and a division 

or other disposition of the proceeds. 

!fo'!"Mt: As a,pproved at June ~eting. 

SEC. 11. Section 201.4 is added to the Probate Code to read.: 

201.4. Upon the death of any married persOll the surviving 

spouse hol.ds any property original.l.y acquired by such surviving spouse 

free of: any quasi-cCIIIIIIUIlity property interest which the decedent bad 

therein at the time of his death. 

CCIIIIDel1t: This is a new sectlon proposed by the staff:. The 

sense of: the June meeting vas that U}lon the death of the 

non_acquiring spouse quasi-cCIIIIlUIl1ty property should in eUect 

be~ or revert to being the separate property of: the acquiring 

spouse. If this is to be the case should there not be a 

pr<JVision to this eUect in the Probate Code to avoid any 

emb1gu1ty on the matter, even though the existence of such a 
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provision m1gIxt encourage f'ederal. tax1ng authorities to 

consider the tem1nation of the non-acqu1ring spowse's interest 

as a transfer taxable at death? 

SEC. 12. Section 201.5 of the Probe,te Code is elllll"lde4, t9 rl'a(I.: 

001.5. Upon the death of any lII&l"tied per,on "e~-'--illIi.a 

ilia". one-Aalt' of "a.-'eU~-lI..,en~.b-Bi.-.-"II". !!Dl quasi-~omrmID1ty 

vhicp was origin.., 1y acq~ by the decedent shll,lJ. belong to the 

surviving spouse and the other ~-balJ' 01' ,1lCh property i, subJect to 
I . 

the 1;est8lllelltary disposition qf' the decedent, an4 ill the absencE'! thereof 

goes to 1;he eurviving spouae+.,-.u-pe:I'B&Bal-~y-''''''''-IIj,'101a'.'-'' 

a.U-~-P"JU*y~ai""\IP"'-;La-'IoJai.-i1;m-luIffiel ... -..,-~.-'a+ 

aet",",-'lly-'Il·-lieeeaen.,,~-a_.UIH\·~~-wtJi,a.lI8II14-lIav.-1Ia.1l 

'1w-._lIIl;l.'y-lIl'.,.ny-.,-' ....... aiell'-aH-~'·.ID"ri..,iIoIls·IIP_·-.... _" .. 
.. e~-8eea-ieaie~ei-;La_'k;I..-ita'.~-'tiIle-.~-.,-;l.'.-ae!¥i.j';l.a.-.. 

~lt+-aetwei-;La-ax8uaae-'8JI-H81-U-]NIl'HJUI.l-}IJ'8l'8m-"Ile"" •• -.UIl&, ... 

aai-.8-aet"aeil. All lIuch property ie eubject to the debts of the 

decedent and to ~istration and disposal, under the provieions of 

Division 3 of' this code. As-.. ei-;l.a-'Bi8-.. ~' .. -p8Plleaal-1I.epel'*Y-i ... 

1l8'ti-~¥ie-aail-.eal-~.l"tiy-i .. 8-;l.ae.~-1e...aela-iR,8P9&,&-iR-peal 

Ccament: As lIJ'Pl'oved at the J\Ille meeting with IId.nor textual 

changes. 

SEc. 13. Section 00l.6 of' the Probate Code is amended to read: 

001.6. tJ:pon the death of any married person not domicUed in 

this state who leaves II valid 'Will disposing 01' real property in this State 

which is not the ca!lmmity property or the quasi-eamnmity prOl'!rty ot 

-10-
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the decedent and the surriv1Dg spouse, the SUl"IiviDg spouse bas the same 

right to el.ect to take a portion of or interest in such property aea'nst 

the will of the decedent as though the property vere lituated in 

decedent '.11 lka1e1le at 4eath. Aa UHd in this section r.-l property 

1nclu:les leasehold interests in real property. 

Camaent: As app:t'O'Ied at the June meet1Dg. 

B!Xl. 14. Section l!>l.8 ot the Probate Code is hereby repct!PJed. 

CClllllleDt: As approved at the June meeting. 

SZC. 15. Section 1530l ot the Revenue and'raxa.t1on Code is 

amended to read.: 

153<ll. In the case ot a transfer to either spO\!8e by the other 

of cc:mmunity Pl'opet I;y 1;e-ei~-.,._ or a transfer by the spouse who 

or1giMlly e.cquU:ed quas1-carmum1ty Pl'Ol'!l"ty to the other spouse one-half 

of the property transterred 1s not subject to this perl. 

In the case of a transfer ot quasi-CC!!l!!!m1ty property to the 
• 

sPOuse who originally aes,utred such property by the other SiOUBe, none 

of the FOEo/ transferred is subject to this part. 

Comment: The :first paragraph 1s as approved at the June 

meeting. The second ~aph is new alId is believed to 

re%lect the sense of the June meeting. The cbaDge lII8de at 

the June meetinS in the 1'1rat paragraph, 11m1tiDg it to 

transfers of quas1-ccmmm1ty property by the acquiring spouse, 

and the change made by the add1t1on of the second paragraph 

are bel1eved to be of doubtful Wisdom. Ii' the non-4cquirinS 

spouse has so l1ttle interest tbat h1s transfer 1s nontaxable, 

should not a transfer by the acqu1r1ng spouse be tully taxable? 

-ll-
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I belleve that ell transt'ers should be treated like transfers 

of t'ozmmm1ty property. 

f!lOC:. 1.6. (3ection 15302 of the Revenue and Taxation Code is 

amended to read: 

15302. If any cozmmmity property ar quasi-ccmmmity propertY 

is transterrel\ to a person other than one of the spouses, ell of the 

property transferred is subdect to this part# and each spouse is a dollar 

of one-balf'. 

Ccaaent: Ail appr<wed at the June meeting. Quaere, however, 

whether the last clause of this section is consistent with 

Section 15301 as revised; see CaJJDent on Section 15301. 

SEC. 11' Section 15303 of the Revenue and Taxation Code is 

amended to read: 

15303. If the separate property of either spouse is tranferre4 

by agreement into the cozmmm1ty property of both spouses: 

Ca) One-half ot the property transferred is subject to this 

part as a gift :l'ran the spouse whose property it was to the other spouse, 

and the other one-half is not subject to this part. 

(b) The one-half which is subject to this part is the one-half 

ot the camnunity property which is not subject to Part 8 ot this diVi.sion 

on the death of the spouse whose separate praperty is tranferred. 

(c) It the v1fe is the spouse whose separate property is 

transferred, and \;pon her death and survival l:'y her husband the entire 

community property passing to her husband us not subject to Part 8 of 

this division, the one-half of the separate property not subject to this 

part under subdivision (a) is subject to this part upon the death of 

-12-
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the vUe as a su.'t from the wif'e to her surviving husband at the tiJD.e 

of' her death. 

Neither this section nor this :r?!f1: aFes to quasi-caIII1unity 

pro,pert~ which istransf'erred by agreement 1I1to commrm1tx property. 

COlllllelXt: All approved at the Jlme meeting. _ r 

SEC. l.B. Section ~3555 of the Revenue ami Taxation Code is 

revised to read: 

13555. Upon the death of' rmy married person: 

(a) No property to which Section 2O~.4 of the Probate Code 

is appl1cabl.e is subject to this part. , 

~8~ hl At least one-halt of' rmy property u-1;lae-aeeH8Jd;Le 

118ii8ii8 to which Section 201.5 of' the Probate Code is a,ppl1cable,-exeeJ' 

,.a,e~~.lIsii"'8-iie-iilae-1I8iiaiie-~-gee\iea-a91.a-e#-iilae-p'p""e-g"'7 

is subject to this part. 

{8~ 1£1 The one-halt of any property which, Imder Section 

201.5 of the Probate Code, belongs to the surviv1De: spouse whether or 

not the decedent atte-mpted to dispose of it otherwise by w1ll7-eaa-all 

e#-~-p • .,e"y-.esii .. eB-iie-iiBe-4e8eiea\L8-eBiiaiie-~-iee\'8B-agl.a 

e#-iilut-heniie-Qeie_ is not subject to this part. 

~.~.@l Allot rmy property 111 the decedent r s estate to 

which Section ~.5 ot the Probate Code is applicabl.e passing to rmyone 

other than the surviving spouse is subject to this part. 

Comment: These revisions (a) d~ete aJ:J. ref'erences to Probate 

Code Section 201.8 ('Which is repealed, supra); ami (b) conf'orm 

the inheritance tax provisions to the gift tax prOVisions, 

s~a. It should be noted that the section as revised is 
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di1'1'erent frOIl the provisiOllB applicable to cammmi ty 

property in tvo respects: (1) transfers by the wife to the 

husband of quasi-cO!l!l!l1m1ty property vbj.ch she orig:lneny 

acquired are taxable to the extent of ODe-halt thereof and 

(2) transfers by the non-acquiring spouse to the acquirill8 

spouse are not taxable at all. For the reasons indicated in 

lIIII camnents on the g1t't tax prov1Bioos, I question the 

desirability of these prOVisions. 

SEC. 19. Section 13552.5 of the Revenue and Taxa1iioo Cocle 

is revised to read: 

13552.5. Whenever a married person cUes having provided by 

vUl for his surrlving spouse and having also l!lI!de a teet_tary 

dispositioo of ~ property to which Section 00l.5 of the Probate Cocle is 

applicable "-~-""-8B-iB'-.-?lv •• -, .... "'-'.-wki"-ie"iea-eQl.a 

to elect whether to share in the estate under the Y1l.l or to take a 

share of the decedent r s property under Section 001. 5 of the Probate Code, 

and the spouse elects to take under the vill, the property thus taken 

up to a value not exceeding one-halt of the value of ~ property to 

which Section 201.5 of the Probate Code is applicabl.e aai-'.-tv.U.-va1u 

.f-ABY-pr"'.'y-v.'ek-'ke-.¥I¥'~-~.-aish*-as.e-.et~-'.-" 

pes' .. ei-'.-~-".eie"L.-.s'a'--¥8Iep-ie"' .. -QQ1.i-ef-'ke-p.pe~ 
Q.;.e is not subject to this part. 

SEC. 20. Section 13554.5 of the Revenue and Taxation Cocle 

is revised to read: 
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ei-tAe-PPe~a~-geie-'.~a.-ve~~kaVe-8eeB-aJPliea~ is transferred 

h'_-_-8Je1olSe-1;.-~:ae-e'f;aa. by the spouse who OJ':igj"!l1J.r acqgir!d the 

property to the other s;pouse within the pravis:i.ons of Chapter 4 of this 

part other than by will OJ' the laws of succession, the property transferred 

is subject to this part up to a value not exceeding one-half of the clear 

market value thereof. 

Where quasi-cODllll\Ulity por;perty is transferred to the spouse 

who orig1n&lly acquired the prOl1erty by the other spouse within the 

provisions of Chapter 4 of this ;pa:rt other than by will OJ' the laws of 

succession, the 1ll'a,perty transferred is not subject to this part. 

Camnent: Conforms to other cbanges msde in the Inheritance 

Tax provisions. 

-15-
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UNIVERSITY OF CALIFORNIA 

July 7, 1959 

Professor John R. McDonough 
Executive Secretary 
California Law Revision Commission 
Stanford, California 

Dear John: 

In repJ.y to your letter of July 1, 1959, I aaree wit~ 
you that the California community property statutes have been 
interpreted by the courts as not con'~ing any conflicts rules, but 
as merely furniShing the local substantive rules to be applied if the 
appropriate COlllllOn law confl.icts rule indicates that California law 
is applicable. Of course, most statutes are expressed in unqualified 
terms and if they had all been interpreted Cos requiring the appJ.ication 
of toe local statute in all inter-state Situations, this would, 
fortunately or unfortunately, have abolished the subject of conflict 
of laws before it ever got started. I don't quite see what the 
significance is of the fact that the situation would have been otherwise 
if the courts had interpreted the statutes in some other way. Of 
course, they could not have done so in all cases because of constitu­
tional limitations. 

Since the present statutes contain no conflicts rules, 
I take it tilat you desire either to codify or to revise the cammon 
1_ rules by specific statutory provisions. I am not quite clear 
which it is that you want to do. With respect to the specific problem 
which was referred to in my letter of Mly ll, 1959, that concerned 
the caBe where a husband domiciled in a common law state acquires 
real property in California directly in ~nt for his services 
(performed either in California or elsewhere). For exsmple, suppose 
that a husband domiciled in Utah performs services in California and 
is deeded an oil royalty interest in payment for his services (he is 
not given money with which he buys the royalty interest, but is given 
it directly for his services). The cases which I cited in my letter 
hold that such real property is cOlllllUDity property because its nature 
is governed by the law of the situs. Your proposed section J.64.2 would 
have expressly and directly cb8ri8ed this result, and the language in 
the proposed section 164 may ~liedly change it since the definition 
of c01llllUIlity property (both real and personal) is limited to property 
acquired by a California domiciliary; therefore, under this statute 
such real property will or may be held to be the separate property of 
the husband. Whether you say that you are changing the California 

) 
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substantive law or the Ce.lU'ornia contlicts law, you are changing 
the result, which is more important to the litigants than such 
theories. I em not sure whether I ~Iould favor changing this result 
if' I had the power. What disturbs me is that apparently no one has 
considered whether this result is right or wrong or whether it should 
be changed. 

As to your statement that California could if it wanted 
to make all real property in California acquired during marriage 
by a non-domiciliary cOllllllUllity property, even though purchased with 
separate funds, the only case that I know of' expressly considering 
the constitutionality of such a prOVision, BrnoJrmen v. Durkee, 46 Wash. 
578, 90 P. 914 (1907), held that it would be unconstitutional. While 
I do not agl"ee with this deciSion, I do not believe that your statement 
is quite as axiDmatic as you seem to think it. 

The language in the proposed section 164 might also be 
argued, if interpreted literally, to overrule Tomaier v. Tomaier, 23 
Cal.(2d) 754, lf16 P. (2d) 905 (1944), Which held that land purchased 
in a COlllllOIl law state by a California domiciliary with cOllllllUllity funds 
remained CODJllllm1ty property so far as California is concerned. Of 
course, any bolding that it became the husband's separate property 
would probably be unconstitutional. 

It seems to me that tbese cCllllDlents indicate, what I 
firmly believe to be the fact, that the conflicts rules relating to 
cOllllllUllity property are not so s:lp!ple that they can be accurately 
s1.DlllllS.rized by a half -dozen words thrown into a statute as a sort 
of rider to an entirely different subject and without a complete 
study of the matter. 

Since you do not mention the point, I gather that you 
agl"ee with me that the Legislature has not authorized any st\ll3;y 
or recommendation on this subject by the Commission, either by way 
of codification or revision. 

With regard to your discussion of proposed section 164.1, 
I 01' course agl"ee that the indiscriminate treatment of the foreign 
acquired property as separate property by the courts was what caused 
all the difficulties in this area in the first place, and all of the 
statutes enacted and proposed so far are for the Plll'llose of reversing 
that treatment in specific situations. ){y objection to section 164.1 
in its present form is that I do not know (and I gather no one knows) 
exactly what its effect will be in the innumerable situations which 
mq arise. 

With respect to your reference to the ricochet theory 
of conflicts, although I do not believe that it has any significant 
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state of California 
CALIP'01Uf.IA LAW REVISION COMMISSION 

Professor Rarold Marsh 
School of Law 
University of California 

at Los Angeles 
Los Angeles ~, California 

Dear Harold: 

July 1, 1959 

'!'he COIIIIIeIlts made and questions rs.1sed in your letters of 
~ II and June 22 relating to the draft legislation on the inter 
vivos treatment of Probate Code Section 2>1.5 property which the 
COJIIIII1ssion is currently considering are, as usual, very helptul.. We 
appreciate your continued willingness to give us the benefit of your 
views. Hence I enclose some new material on which your cOllllents are 
solicited. I should add that the COII!III1ssion is very IllUCh in the position 
of feeling its way along in its present effort end is open to argument 
and enliShtenment on what it is try:l:ng to do. 

Before discussing the new material, however, I would like 
to refer to a couple of points in your recent letters. The first 
relates to your view that the proposed inclusion of "danic1led in 
this State" in CivU Code Section J.6lI. and the proposed enactment of 
Civil Code Section J.6lI..2 (which, as you will see, was rejected by the 
COIDIII1ssion) are at odds with the estabJ.ished choice of law rule, stated 
in your letter of ~ ll, "that the character of real property acquired 
in a foreign state in exchange for services is determined by the law 
of' the situs." It seems to me that under the proposed revisions 
California law (Civil Code Sections 162, 163, 164, 164.1 and 164.2) 
would have governed the marital property incidents of all real property 
situated in this State. No other State's law would have-been consulted 
for that purpose. It is true that not all California real property awned 
by married persons would have been treated in the same way. Thus, as 
to property acquired during marriage Sections 164 and 164.2 would have 
provided two substantive rules rather than one -- i.e., the property 
would have been camnunity property when acquired if the spouses vere 
domiciled here at the time and separate property if they vere domiciled 
elsewhere. But the property would have been camnunity or separate, as 
the case might be, by virtue of the application of California law --
the law of the situs -- to determine its character. (Whether or not 
one agrees that California real property should have different marital 
property incidents depending on the daIII1cile of the spouses at the 
time of acquisition or upon a subsequent change in the danicUe of 

, , 
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one or both of them is, of course, another matter. Certainly, all. 
real property in California acquired by husband and wife or both could 
be made comrmmity property by the law of this state, whether they were 
domiciled here or elsewhere at the time of the acquisition or at any 
J.ater time. Do I gather that you would favor this resoJ.ution of the 
poliey question invoJ.ved?) 

I would also raise some question about the statement in your 
2etter of June 22 that "there is a complete absence of err:r such 
conflict of laws rules in the present Civil Code" -- meaning rules 
relating to what law shall be applied to determine the marital property 
incidents of property acquired by married persons. 'Whether this is 
true depends, it seems to me, on an assum:ption as to how Sections 162, 
163 and 164 of the present Civil Code are to be read and interpreted. 
If they were to be given a literal interpretation these sections, 
which speak in universal te1'lllll, would appear to be broad enough to 
cover every case that might conceivably come before a California court. 
Thus, Sections 262 and 163 would direct a Cal.ifornia court to consider 
all. property to which they apply in terms as separate property in 
litigation arising in this state, regardless of whether the property 
were real or personal, or where it was situated at the time of its 
acquisition, and of where the parties were then domiciled. Similarly, 
Section 164 (apart from the 1917 mnendment) would direct a California 
court to consider "all other property" as cOlllllU!lity property -- again, 
without regard to whether it is real or personal, to where it is located, 
and to the danicile of the spouses at the time of its acquisition. Of 
course, these code sections bs\re not been given such a literal inter­
pretation but have been construed by California courts in light of 
accepted COllllllOD law choice of law rules, thus making relevant in 
particular cases consideration of whether the property is real or 
personal, where it is located, and where the spouses involved were 
domiciled when it was acquired. But the statutory language does not 
contain such qualifications. The words of Sections 162, 163 and 164 
are perfectly susceptible of the interpretation that each embodies an 
all-embracing choice of law rule as well as a substarrtive rule. What 
the CommiSSion has under consideration currently is the possibility 
that (2) such choice of law rules as ought be taken into account by a 
court in interpret:l.ng and applying Sections 162, 163, 264 et al. should 
be made explicit on the face of the statutes and (2) that some-of these 
sections should be so d.ra.fted as to differentiate legaJ..ly among spouses 
whose situations are factually diSSimilar. At the moment the second of 
these questions has been answered negatiVely by the Commission with 
respect to Sections 162 and 163. As to the general. subject presently 
covered by Section 164, on the other hand, the Camnission is considering 
the possibility at this point that some ditferentiat:l,on might be made 
depend:l.ng on where the persons acquiring the property are domiciled at 
the time and later. 

I 
i 
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The statement made in m;y lIIeIIIOr8Zldum of JlDle 9 that "the IJIOst 
recent trend is to refer the question [of the nature of the interests 
acquired in personal property] to the law of the situs of the property 
at the time of its acquisition" was lDldoubtedly inaccurate insofar as 
determining marital property incidents is concerned. What I had in 
mind, of course, was that many if not most recent cases which deal 
generally with the nature of the property interests ariSing upon inter 
vivos acquisitions of personal property have applied a different law 
than that of the domicile -- often the law of the situs but usua.lly 
with considerable reference to the intent of the parties on the "contacts" 
of the transaction. I am not avere of any cases which have yet referred 
to situs, intent or contacts in determining what law governs the nature 
of marital property incidents in personal property. I would not, 
however, be surprised to see a number of such cases cane along over the 
years. Incidentally, is it perfectly clear that the initial reference 
is made to the law of the domicile in marital personal property cases 
or is it possible that what the forum court does (or ought to do) is to 
refer first to the whole law of the state indicated by a situs-intent­
contacts analysis 8Zld then to proceed to the law of the domicile, it 
at all, only by follov1ng that state I s choice of law rule? 

Now, with respect to the material enclosed: this is a 
preliminary draf't of saae material I am preparing for the CClIIIIIission's 
July meeting. I hope that it will be selt-explanatory. I plan to go 
over it with Sam Thurman and the people on the staff here 8Zld it will 
probably be revisecl :I.n the process. It would be very helpful to hs'Ie 
your candid cCllllllems both OIl substance and draf'tsmanship before putting 
it in final form to distribute to the members of the COIIIIIission. The 
following are some questions which have occurred to me: 

1. Your point (JlDle 22 letter) that Section 1.64.1 might take 
the form of a definition section (or, I suppose, separate definition 
sections in the various codes in which the term "quasi-cCllllllUnity property" 
is used) rather than its proposed form raises a good question. There 
IIIB¥ be danger in IDldertaking to create a new type of property, particularly 
one to continue :I.n existence only so long as the nonacquiring spouse lives 
(See proposed new Probate Code Section 201.4) 8Zld both parties reJll8in 
daniciled in California. But are you correct in stating that such 
property is now "separate" property? It is not within the meaning of 
Sections 162 and 163 of the Civil Code. And I take it that COlllllOIl law 
states do not in tact call any property "separate" since the term is 
mean1ngful 0Dly in contradistinction to cmnnm1ty property. Indeed, I 
had thought that one of the pOints made in your studies tor us is that 
such property is not really either separate or community 8Zld that the 
courts have otten tailed to realize this, tending to call it separate 
merely because it is not community, without adequate analysis of 
whether it makes sense to do so for the matter in hand. Might it 
not be desirable, therefore, (even if it created some short-rim 



• 

c 

c 

c 

.. 

r -
Professor Harold Marsh -4- July 1, 1959 

problems) for California to create a new type of property called 
"quasi-community property" for the very purpose of forcing the 
legislature, the courts, and lawyers generally to recognize that 
this property is not quite the same as either separate or camnuJlity 
property? (If this were done, would it be helpful., at least as a 
stop-gap measure until all necessary statutory revisions are made, 
to provide that except where otherwise specifically provided by 
statute such property should be treated the same as separate property?) 

2. Be Section 164. (This is to sane degree repetitious of 
what is said above) Would you treat real property in California 
acquired by a man danicUed in a nonccanmlln1ty property state with 
earnings during marriage as cammmity property upon acquisition.? Would 
you have California determine the nature of the marital property interest 
in such California real property by determining the interest of the 
spouses in the consideration paid for it? Would you treat the real 
property as s~te :pfoperty, all ~ Sectlgl 1$4.2 would have 
40mIl (Th+s was 78JeCte4 by the C~siOll. 1nc14eateJ.J.y, becauae 
of concern about the situation where California property is acquired 
with cClDlllUllity :f'Imds acquired in another CCl!!!II!Im1ty property state. 
The (kmntl.lIJ1on',II; 'tII.eoW w.stbat in the absence at a a;pe~c prort.:l.on 
caJ.1foi-nia courts "ul"·continue to "tli'aCe" to the cODSiderBtion paid 
and give the property the same character.) Or would you do something 
other than any of these with such real property? What would you do if 
the circumstances were otherwise the same but the property were persODal. 
property? (As to this property, inCidentally, does not "whUe domicUed 
in this state" in Section 1.64 merely express the rule which a California 
court would otherwise apply? 

3. Re Section 164.1. This was considerably changed from the 
earlier version at the Jlme meeting. I am, frankly, somewhat concerned 
about the notion that by operation of law property becomes quasi­
community property upon arrival of the spouses and ceases to be upon 
their departure or the death of the nonacquiring spouse. As yet, 
however, I have not detected any problems in considering the application 
to such property of' the other sections in the proposed bUl. Do you 
see ''bugs'' in Section 164.1? Of' course, it would have to be clear that 
if action were t8ken rellpecting the property while it was quasi-community 
property (e.~., creation of a homestead, division on divorce, inter vivos 
transfer without Joinder of nonacquiring spouse), the subsequent removal 
of the danicile of' the spouses to another state would not have any 
effect on the legal rights arising out of the action. Would it be 
necessary in your opinion to say so llpecifically to make this clear? 

Note: The presumption contained in Section 172c is limited to 
the husband because the presumption applicable to a transfer by the wife 
is stated in Section 164.3. . 

JRM:1mh 
Ebclosure 

Sincerely yours, 

John R. McDonough, Jr. 
Ex:ecutive Secretary 



c 

c 

UNIVERBr1'Y OF CALIFORNIA 
School of Law 

Los Angeles 24, California 

Professor John R. McDonough, Jr. 
Executive Secretary 
California Law Revision Commission 
Stanford, California 

Dear John: 

-. 

June 22, 1959 

While I understand that the draft statutes enclosed with 
your letter of June 18, 1959 have already been considered by the 
Commission at a meeting held on June 19, I will nevertheless submit 
the following general COlllmeDtS. 

The new s~ction 1.64.1 of the Civil Code is drafted in the 
form of a substantive proviSion creating a new category of property 
("quasi-community property") which I gather is intended to be neither 
cOlDl!lUD1ty property nor separate property. This creates the problem 
that in every instance where the California statutes establish a 
rule for community property and anoth.er for separate property there 
is now no rule for this new third category of property. It is not 
possible to Sllil' how serious this problem III8iY be without checking 
every section of every California Code. The problem could be avoided 
by making this new section 164.1 what I gather was the original 
suggestion, namely JDerely a definition section. In that case it might 
read: "Whenever used in this code, in the Probate Code and in the 
Revenue and Taxation Code, the phrase 'quasi-community property' 
shall mean: etc." 

The italicized language which has been inserted 10 section 
164 and the new section 164.2 of the Civil Code deal with the conflict 
of laws rules for deterndning the character of property as separate 
or COIIIlI'mUy upon its or1g:! nal acquisition. Section 201.5 of the 
Probate Code and all of the related statutes considered up to this 
point deal with the treatment to be accorded by California to property 
Which. is admittedly separate property at the time of its original 
acquisition. Neither study which I prepared for the Commission 
dealt at all with the forJDer subject since no study or recommendation 
on that subject has been authorized by the Legislature. If it is 
nevertheless to be covered in the proposed legislation, I would urge 
that this be done only after more careful consideration of the 
matter than is evidenced by these draft statutes. The so-called "gaps" 
which are pointed out of course do not exist in the present statutes-­
there is a complete absence of any such conflict of laws rules in 
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the present Civil Code. These gaps are created by the inadeq~te 
and, if they were in'tended to restate the COlllllOZl law, erroneous 
provisions which have been inserted in section 164 and 164.2. 

Incidentally, I would be very interested in knowing upon 
what cases you base your statement that the "more recent trend" is 
to determine the character of personal property as community or 
separate by the law of the "situs" rather than the law of the 
damicUe. None are cited, and I know of no case which would furnish 
any basis for that statement. 

Sincerely yours, 

lsi Harold 

Harold Marsh, Jr. 


