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Date of Meeting: June 15-20, 1959
Date of Memo: June 9, 1359

MEMORANDUM NO. 3

Subject: Study #38 - Inter Vivos Rights in Quasi-Community
Property

Attached iz a draft of & bill on this gubject prepared pursuant
to action taken by the Comnisgsion et ite May meeting. This Memorandum
cormentas on the provisions of the bill and related matters.

Civil Code Section 164, The substantive changes made in the

language which remains in this section were approved at the ua.y meeting.
We have transferred the remainder of the section to proposed new Civil
Code Section 164.3. The reason for the transfer is set forth in
discussing that section infra.

Civil Code Section 16L.1. This section has been drafted in

accordance with the view expressed at thé May meeting that there ought
toc be a section in the Civil Code giving a label to property owned by
persons domiciled in this Siate who acquired it during marriage while
domiciled elsewvhere. The term "quasi-community property” was suggested
at the meeting and asppears to be gulite sultable for this purpose. The
following points should be noted in considering this section:

1. BSection 164.1 makes it clear that property scquired while
domiciled elsewhere becomes quasi-community property immediately upon
acquigition of a domicile in this State. This, of course, is directly

in the %eeth of the reticnale of the Thoranton case. However, the
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consequences of this transformation are spelled out in the other sections
in the bill, which the Commission hes already adopted in principle, and
these are no different than they would be in the absence of Section 16k.1.

2. As Section 164.1 1s drafted the property in question would
continue to be quasi-commnity property, at least insofar as Californie
is concerned, if the acquiring spouse, having become domiciled in
California, later becomes domiciled in a noncommunity property state.

3. As drafted Section 16L.1 epplies only if the acquiring spouse
ia still married when he establishes his domicile here to the persmon to
whom he was married when he acquired the property. Thus, if a men were
divorced in New York and later moved to¢ California bringing with him the
proceeds of his earnings during his New York marriage, his ex-wife would
have no rights thereinh under Section 164.1 or any other provision of the
Civil Code.

L. A question which has oceurred to ue in the course of drafting
Section 164.1 is whether it should be applicable only if the non-
acquiring spouse as well as the acquiring spouse becomes domiciled in
California, on the theory that California is interested in extending
quasi~commnity property benefits and protection only to its domiciliaries.
If this view were taken it would prcbably be necessary, tc make it clear
that the common law rule that the domicile of the wife is that of the
husband does apply in this situation, to add to the section some such
language as "For the purposes of this section the domicile of a person
in this State shall be determined as though such person were not

married."”
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Civil Code Section 16L.2. This section is new to the present

draft., It is added to €£ill what would appear otherwise to be a gap
in Californian law respecting the nature or status of real property
in this State acquired during marrisge by either bushand or wife
while damiciled outside of this State where no domictle in this State
has subsequently been acquired. 1In this comnection the table set
forth in Appendix A of th?!s Memorandum will be of some interest. As
is there indicated, the Civil Code, as proposed to be reviced, will
contain no provision defining the nature or status of property acquired
during marriage in the following cases:
1. Celifornia domiciliory scquires renl property in
apother State.
2. Hon-California domiciliary acquires real property in
another Stete and remains domiciled there.
3. Fon-Californie domiciliary acquires real property
in another State and later becomes domiciled here.
4, Non-Colifornis domiciliery acquires personsl property
in Colifornia and remnins domiciled outside California.
5. Non-Caolifornia demieiliary acquires perscnal property
in encther Stote and remains domiciled elsewhere.
If a case were to arise in a Celifornia court involving property in
any of these five categories, the court would find no direction in
the Civil Code as t0 how such property should be treated. As to
real property located cutside California the court would doubtless
spply the common law choice of Jaw rule that the lew of the situs of

the property determines the interests in it. {Incidentally, &s we
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discussed af{ the May meeting, he would probably find that the situs
state would attempi to crente an interest therein on the part of the
gpouse identical with or analagous to the spouse's interest in the
consideration poid for the property.) As to personal property, the
choice of low rule is less clear; in an earlier day reference wouild
have been made to the law of the domicile of the person acquiring
the property but the more recent trend 1s to refer the question to
the law of the situs of the property at the time of its ascqguisition.
It is probebly Just as well not to attempt to desl in the Civil Cede
with property in the five categories listed above, although an
argument conld be made that Californie should desl by statute with
property in category No. 4 -- i.e., where a non-California domiciliary
acquires personnl property having o situs in California and remnins
domiciled outside California. One difficulty with thies laet would be
that the problem of the "situs" of personal property is o difficult

one, particularly in respect of intangibles.

Civil Code Section 16k.3. This langunge has been transferred

from Section 164 with minor changes in form but none, we believe, in
substence. Placing the langunge in & separste section is intended to
make it appliceble to all litigation in California courts where the
acquisition of property by & merried woman is involved -- that is,

to all of the categories of property listed in the table in Appendix A.
If the Commission questions the desirabillity of doing this either of
two things might be done: (1) the langunge could be moved back into

Section 164, in which case it would be somewhat unclear, we think,
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whether or not it would apply to all types of property listed in the
toble in Appendix A; or (2) Section 164.3 could be revised to state
specifically the kinds of cases in which the presumptions involved
would be applicable.

Civil Code Sections 146, 172b, 172¢, 1238, 1239, 1245 end

Revenue and Taxntion (cde Sections 15301, 15302 and 15303. These

sections were approved in principle at the Moy meeting; the only change
in this dreft 1s thet the sections are revised to speak in terms of
"quasi-commnity property." It should be noted thet whenever this
term is used it could be followed by "as defined in Section 164.1 of
this code” {[or "of the Civil Code"}. This longer phrase would be
somewhat clumsier and should, we think, be avoided if possible.

The amendment to Civil Code Section 1239 should not be necessary
since, by definition, separate property does not include gquasi-community

property. However, it is probably desirable to make this explicit.

Probate Code Section 201.5. This is new in the present draft.

The proposed revision is made possible by the new definition of
quagi-commnity property. There 1s some gquestion we believe as to
whether Probate Code Section 201.5 should contimue to contain the
sentence:

All such property is subject to the debts

of the decedent and to administration and

disposal of the provisions of Division 3 of

this Code.




< o

In its 1957 report the Commission said:

Section 201.5 should also be revised to

make it clear that all property to which

it applies is subject to the debts of the

acquiring spouse and to administration in

bis estate. Since the property was that of

the acquiring spouse prior to his death it

should be chargeable with all of his or

her debts and putting it into the estate

will meke it easier for creditors to resch it.
Under the revisions now proposed by the Comnission the property in
question will be somewhat less "that of the acquiring spouse prior
to hig death” than heretofore. If ell or part of the commmnity
property is not subject to the debts of the Gecedent and to adminis-
tration in his estate, there may be a question as to whether gquasi-

commnity property should be.

Probate Code Section 201.6. This proposed amendment reflects

the point made eariler, that once property becomes guasi-commnity
property by the operstion of Civil Code Section 164.1 it remains
such and is thus subject to Probate Code Section 201.5 even though
the acguiring spouse has changed his domicile from California to

another State prior to his death.

Inheritance Texation of Quasi-Commnity Property. At the Moy

meeting Mr. Balthis reised the gquestion whether the Commission should

reconsider the recomuendation which it made in 1957 that transfers
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at the time of death of 201.5 property from the wife to the husband
be subject to the inheritance tax to the extent of one-half thereof.
He pointed out that this treats transfers of guasi-community property
from the wife to the husband differently for inheritance tax purposes
than such transfers of compunity property. In the Commission's 1957
recommendation it said on this point:

The latter [i.e., commnity property] rule

is in the nature of o "throwback" to the pre-

1957 theory of commnity property and doubtless

reflects the view that in most coses the

community property of spouses is traceable

to the husband's earnings and therefore ocught

not to be taxed when it is tranaferred to him

at his wife's death. This view has no applica~-

tion, of course, to Section 201.5 property in the

wifz's estate which was her sole property until

her death. Eence, the Commlssion, while pro-

posing revisions which treat Section 201.5

generally like community property for inheritance

tox exemption purpoees, has not done so in this

case.
Under the changes now proposed to be made it will be less true that
the property in question is the wife's "sole property until her
death.” This may suggest the desirability of reexamining the
Commission’s 1957 view of the mntter.

Regpectfully submitted,

John R. McDonouvgh, Jr.
Executive Secretary
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C— APPENDIX A :’

STATUS OF PROPERTY ACQUIRED EY MARRIED PERSCNS AS
PROVIDED IN CIVIL CODE AS PROPOSED TO BE REVISED

Property Acquired While Property Acquired While Domiciled
Domiciled in Californie Elsewhere

Status Prior to Acquiring Status After Acguiring
Spouse Becoming Domiciled Spouse Becomes Domi-
in Californisa ciled in California

Personal Real Personnl Real Personal
Preperty Property Property Property Property

Real
Property
Cal Other
Property Sep Sep
Acquired 162, 162,
Before 163 163
Marriege
Property
Acquired
During  Sep Sep
Morricge 162, 162,
by Gift 163 163
Device
or
Bequest
Property
Otherwise
Aequired CP Ho
During 16L  Prov
Marriage

Cal Other Cel Other Cal Other Cal Other Cgl Other

Sep Sep Sep Sep Sep Se¢p Sep Sem Bep Bep
162, 162, 162, 162, 162, 162, 162, 162, 162, 162,
163 163 163 163 163 163 163 163 163 163

Sep
162, 162, 162, 162, 162, 162, 162, 162, 162, 162,
163 163 163 163 163 163 163 163 163 163

CP cp Sep Mo No o Q-CP Wo Q-CP Q-CP
164 164  164.2 Prov Prov Prov 164.1 Prov 164.1 164.1

Proposed Civil Code § 16%.3 would, as drafted, apply to every

Sep
CP
Q-CP

No prov =

type of property listed
Separate Property
Commnitiy Froperty
Quasi-Community Property
There 18 no section in the Civil Code which defines
the chorecter of this property as among separate

property, commnity property or quasi-commnity
property

All nunbers are numbers of sectlions of the Civil Code
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#38 C' 3 6/9/59

An act to add Sections 16L.1, 164.2, 164.3, 172b and 172c to

the Civil Code, to amend Sections 1k6, 164, 1238, 1239

and 1265 of said code, to amend Sections 201.5 and 201.6

of the Probate Code, to repeal Section 201.8 of sald code

ond to amend Sections 15301, 15302 and 15303 of the

Revenue and Taxation Code, all relating to property

acquired by persons during morriage ot a time when they

were not domleiled in this State.

The peopie of the State of California 8o enact as follows:

SEC. 1. Section 164 of the Civil Code is amended to read:

164. All other real property situated in this State end

all personal property wherever situnted acquired aféer during

morriage by either husband or wife, or both, while domieciled in
this 8State éaeluéiag—reé&-grsper%yasi%uaaei-ia~this-8§ate-aaﬂ
persenat-preopersy-wherever-situatedy-heretofore-or-hereafier
seguired-wvhite-demteiled-etoewherey-vhieh-weuld-prok~have-been

she-geparase-preperiy-sf-cither-if-aequired-white-domteticd-in

thig-Séasey is commmity property. bui--whenever-any-venl-er-persenal

prepeyty: - or-any-interect-therein- or-encumbronee-thereen: - 46
aeguired-by-a-married-weman-by-an-instrument-in-wyibingy-the
precugption-is-that-the-same-ig-her-geparate-preperiy;-apd~4f

sequired-by-sueh-maryied-woman-and-any-ether-person~the
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presumptionr-is-that-she~-takes-the-part-acquired-by-hery-as
fenanb-in- cemmOny -uRless-a-differont-intention-ic-euprepsed
in-the-instruments-aneopsy -that-whan-any-of-suak-propessy
is-aeguired-by-the-hushard -ard-wife-vhile-demiailad-in
thig-State-by-an-inskrument-in-vhigh-they-are-deceribed
ag-husbard-ard.-wifey-unless-a-different~intention-ip-axprecsed
in-the-instrumenty-the-presumption-is-thas-cueh-praperty-is
the-compunity-property-of-paid-kusband -and-vifev--The-presump-
tiena-in-thic-geation-mentioned-are-ecnelusive-in-favor-of
any-person-dealing-in-geod-failik-and-for-a-valuable -aonsidera~
tion-with-such-married-woman-or-her-hegal-represcrtatives
eF-FuGdesRoFB-tA-intarosty-and-Fogardless - -any-change-in
hep-parital-status-afbor-asquisition-ef-said-propersy-

In-gases-where-a-warried-woman-has-eonveyedy-o¥-phatd
hereafier-vonveyy~-roal-propeorty-which-she-aogquired-pricr-to
May.10y-1880-the-husbandy-er-his-heive-or-asstgnsy-of-sueh
married-womsBy -ehall-bo-barred-from-semmenoing -er-msintaining
an¥-aation-to-shew-that -said -real -prepersy-vwas-semmunity
Prepertyy -0r-io-reeevor -said-real -property-fran-ant -afber
one-year-from-the-filing-for-roaupd-in-the-recorderls -0ffiae
of -guek-ecnveyaneas y-respeetivaly .

FWithin the meaning of this section real property includes

a leasehold interest in real property.

SEC. 2. Section 164.1 is added to the Civil Code, to

read:

-
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164,1. All real properﬁy situated in this State and =ll
perscnal property wherever situated heretofore or hereafter
(a) acquired during marriage by either husband or wife or
both while domiciled outside of this State which would have
been the community property of the person acquiring it and
his spouse had such person been domiciled In this State at the
time of its 2acquisition or (b) acquired in exchange for real
or personal property wherever situated and so acquired, becomes
quasi-community property when, during such marriage, the
scquiring spouse becomes domiciled in this State. FProperty
acquired in exchange for quasi-community property is also
guasi-commnity property.

WAithin the meaning of this section real property includes

a leaschold interest in real property.

SEC. 3. Section 164.2 is added to the Civil Code, to read:
164.2. Except as provided in Section 16k.1 of this code
and in Sectiocn 201.& of the Probete Code, all real property
sltuated in this Btoie acquired during marringe by elther
husband or wife or both vhile domiciled cutside of this State

is the separate property of the spouse or spouses acguiring it.

SEC. 4. BSection 164.3 ic added to the Civil Code to read:
16%4.3. Whenever apy real or personal property or any
interest therein or encumbrence thereon is acquired by o

married woman by an instrument in writing, there is a presumpiion




g gant

that the same 1s her separate property. If such property is
acquired by a married woman and any other person by an instru-
ment In writing, there is a presumption that she takes the part
acquired by her as o tepant in common, unless a different
intention 1s expressed in the instrument; provided, that
when any such property is acquired by husband and wife while
demiciled in this State by an instrument in which they are
descrived as husband and wife, there 1s a presumption thot
such property is the community property of the husband and
wife, unless o different intention is expressed in the instrument.

The presumpticns created in this section are conclusive in
favor of any person denoling in good faith and for & wvaluable
copsideration with such married woman or her legal representa-
tives or successors in interest, and regardless of any change
in her marital status after the cequisition of the property;
in all other éases the presumptions are disputable.

In casee where a married woman has conveyed, or shall
hereafter convey, real property which she acguired prior to
May 19, 1889, the husband of such married woman, or his heirs
or assigns, are barred from commemcing or maintaining any
actlon to show that the real property was community property,
or to recover the real property from and after one year from
the filing for record in the recorder's office of such con-

veyances, respectively.
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S8EC. 5. Section 172b is added to the Civil Code, to read:

172b. The spouse who originally acguired guasi-
community personal property has the management and control of
such property, with like absolute power of disposition, other
than testamentary, as he has of his separate estate; provided,
however, that he cannot, without the written comsent of the
other spouse, make a gift of such property, or dispose of the
some without a valuable consideration, or sell, convey, or
encumber any such property which constitutes furniture,
furnishings, or fittings of the home, or clothing or weering

apparel of the other spouse or the minor children.

SEC. 6. BSection 172c is added to the Civil Code, to reed:

172c. The spouse who originally acquired quasi-commnity
real property has the management and control of such property,
tut the other spouse, either personally or by duly suthorized
agent, must join with the acquiring spouse in executing any
instrument by which such real property or any interest therein
is leased for z longer pericd than one year, or is sold,
conveyel, or encutibered; provided, however, that (a) Nothing
herein gontained shall be construed to apply to a lease,
mortgege, conveyance, or transfer of real property or of any
interest in real property between husband and wife; and (b)
The socle lease, contract, mortgage or deed of either spouse
holding the record title to such real property, to a2 lessee,
purchaser or epcumbrancer, in good faith without knowledge

of the marriage relation shall be presumed to be valid.

-5-
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No action to avoid any instrument mentioned in this
section affecting any property standing of record in the name
of either spouse alone, executed by him alone, shall be
commenced after the expiration of one year from the filing for
record of such instrument in the recorder's office in the
county in which the land is situate, and no action to avoid
any instrument mentioned in this section, affecting any
property standing of record in the name of either spouse
alone, which vas executed‘by'him alone apd filed for record
prior tc the ile this act takes effect, in the recorder's
¢ff: ce in the county in which the land is situate, shall be
commenced after the expiration of one year from the dete on

which this act takes effect.

SEC. 7. BSection 1238 of the Civil Code is amended to read:
1238. If the claimant be married, the homestead may

be selected from the community property, the quasi-commnity

property or the separate property of the husband or, subject
to the provisions of Section 12309, from the property held

by the spouses as tenants in common or in joint tenancy or
fron the separate property of the wife. When the claimant

is not merried, but is the head of a famlly within thc meaning
of Section 1261, the homestead may be selected from any of his
or her property. If the claimant be an ummarried person,
other than the head of o family, the homestead may be

selected from any of his or her property. Property, within

the meaning of this title, includes any freehold title,

-6
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interest, or estate which vests in the claimant the immediate
right of possession, even though such a right of possession

is not exclusive.

SFC. 8. Section 1239 of the Civil Code is smended to read:
1239. The homestead cannot be selected from the separate
property of the wife, without her consent, shown by her making
or joinirg in making the declaration of homestead. This

section does not apply to guasi-commnity property originaslly

acquired by the wife.

SEC. 9. BSection 1265 of the Civil Code is amended to read:

1265. ¥rom and after the time the declaration is filed
for record, the premises therein described constitute a home-
stead. If the selection was made by & married person from

the commnity property, the quasi-commnity property or from

the separate property of the spouse making the selection or
joining therein and if the surviving spouse has not conveyed
the homestead to the other spouse by & recorded conveyance
vhich failed to expressly reserve his homestead rights as
provided by Section 1242 of the Civil Code, the land so
selected, on the death of either of the spouses, vests in
the survivor, subject to no other lisbility than such as
exists or has been created under the provisions of this
title; in other cases, upon the death of the person whose

yroperty was selected as a8 homestead, it shall go to the
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heirs or devisees, subject to the power of the superior court

to essign the same for a limited pericd to the family of the
decedent, but in no case ghall it, or the products, rents,
issues or profits thereof be held lisble for the debts of the
owner, except as provided in thie title; and should the home-
stead be sold by the owner, the proceeds arising from such

sale to the extent of the value allowed for a homestead
exemption as provided in this title shall be exempt to the

owner of the homestead for a period of six months next following

guch sale.

SEC. 10. Section 146 of the Civil Code is omended to read:
146. 1In case of the dissolution of the marriage by

decree of a court of competent Jurisdiction or in the case

of judgment or decree for separate maintenance of the husband

or the wife without dissolution of the marriage, the court

shall meke an order for disposition of the community property

and the guasi-commnity property and for the assignment of

the homestead as follows:
One. If the decree is rendered oun the grousnd of
adultery, incurable insanity or extreme cruelty, the commanity

property and the quasi-community property shall be assigned

to the respective parties in such proportions as the court,
from sll the facts of the case, and the condition of the

parties, may deem Just.




Two. IFf the decree be rendered on any other ground
than that of adultery, incurable insanity or extreme crueity,

the commnity property and the guasi-community property shall

e equally divided between the parties.
Three. If a homestead has been selected from the

community property or the quasi-community property it may be

assigned to the party to whom the divorce or decree of separate
maintenance is granted, or, in cases where & divorce or decree
of separnte maintenance is granted, or, in cases where a divorce
or decree of separate maintenance is grented upen the ground of
ineurable insanity, to the perty against whom the divorce or
decree of separate maintensnce is granted. The assignmment
may be either absclutely or for a limited pericd, subject,
in the latier case, to the future dispoeition of the court,
or it may, in the discretion of the court, be divided, or be
s0ld and the proceeds divided.

Four. If & homestead has been selected from the
separate property of elther, in cases in which the decree is
rendered upon eny ground other than incurable insanity, it
shall te assigned to the former owvmer of such property, subject
to the power of the court to assign it for a limited period to the
party to wvhom the divorce or decree of seperate maintenance is
granted, and in cases where the decree is rendered upon the
ground of incurable ineanity, it shall be assigned to the
former owner of such property, subject to the power of the

court to assign it to the party against whom the divorce or
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decree of separate maintenance is granted for a term of yeers
not to exceed the life of such party.

This section shall not limit the power of the court
to make temporary assignment of the homestead at any stage of
the proceedings.

Whenever necessary to carry out the purpose of this
section, the court may order a partition or sale of the

property and a division or other disposition of the proceeds.

SEC. 11. BSection 201.5 of the Probate Code is amended
to read:

201.5. Upon the death of any married person domiciled
in this State one-half of the feliewiag-preperiy-in-his-essate

quasi-community property shall belong to the surviving spouse

and the other one-half of such property is subject to the
testamentory dispositlon of the decedent, and in the absence
thereof geoes to the surviving spouses--aili-serseoncl-preperty
wherever—situa%ed-and-a;l-real—prepe!tf-situateﬂrinethis
State-heretofore-or-hevenfier-(a)-aequired-by-the-deesedens
while-demieiled-elsevhere-vhick-wonld-have-been-the-copmunity
prepersy-of-the.deeedent-nnd~she-guryiving -speuse-had-the
decedernt-becE~domteiled-in-thig-Biate-as-the-tine-af-ite
aequisisien-ow-{b)-aequived-in-exchange-for-real-or-personnd
preperiy-wherever-situated-and-ge-aequired. All such property
is subject to the debts of the decedent and to administration

gnd disposal under the provisions of Division 3 of this codse.

10~
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As-deed~in-this-geeiion-personal-preperiy-does-pot-inelude-and
read-properiy-doce-inelude-icaceheld-inkereste-in-reald

property-

SEC. 12. Section 201.6 of the Probate Code is amended
to read:

201.6. Upon the death of any married person not domiciled
in this State who leaves a valid will disposing of real property

in this State which is not the compmmnity property or the quasi-

commanlty property of the decedent and the surviving epouse,

the surviving spouse has the same right to elect to take a
portion of or interest in such property against the will of
the decedent as though the property were situated in decedent's
domicile at death. As used in this section real property

includes leasehold interests in real property.

SEC. 13. Section 201.8 of the Probate Code is hereby

repealed.

SEC. 14. 8Section 15301 of the Revenue and Texation Code
is amended to resad:

15301. In the case of & transfer to either spouse by

the other of commnity property d$e-either-epouse or quasi-

commnity property one-hslf of the property transferred is not

subject to this part.

-11-
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SEC. 15. Bection 15302 of the Revenue and Texation
Code is amended to read:

15302. If any commanity propertiy or quasli-community

property is transferred to a person other than one of the
spouses, all of the property transferred is subject to this

part, and each spouse is a donor of one-half.

SEC. 16. Section 15303 of the Reverue and Taxation Code
is amended to resd:

15303. 1If the separate property of either spouse is
transferred by agreement into the commnity property of both
spouses:

(a) One-half of the property transferred is subject
t¢ this part as a gift from the épouse whose property it was
to the other spouse, and the other one-balf is not subject to
this part.

{b) The one-half which is subject to this part is
the one-half of the community property which is not subject
t0 Part 8 of this division on the death of the spouse whose
separate property is transferred.

(c) If the wife is the spouse whose separate property
is transferred, and upon her death and survival by her husband
the entire community property passing o0 her husband is oot
subject to Part 8 of this division, the one-half of the
sepernte property not subject to this part under subdivision {(2)
is subject to this part upon the death of the wife as a gift

from the wife to her surviving husbend at the time of ber death.
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Neither this section nor this part applies to guasi-

community property which is transferred by agreement into

community property.
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