
Date of Meeting: April 17-18, 1959 
Date of Memo: April 9, 1959 

MEMORANDUM NO. 1 

SUBJECT: Study No. 21 - Confirmation of Partition Sales. 

The staff study on the above question which was reviewed at the 

COIImlission's December meeting has again been revised and rewritten. A 

copy is attached. 

In view of the problems discussed, the Commission may wish to 

give further consideration to same of the questions raised at the 

December meeting and particularly the following: 

(1) Whether the Probate Code sections dealing with confirmation 

of sales are intended to apply to private partition sales. At the December 

meeting the Commission concluded the answers to this was clearly negative. 

However, further consideration indicates this answer may not be as 

clearly correct as was first assumed. 

(2) IDlether the confirmation provisions applicable to both 

partition sales and sales froI:! estates should be uniform. At the 

December meeting it was agreed that the prOVisions with regard to partition 

sales should not be made to conform with Probate Code confirmation 

provisiocs relating. to appraisals, ccmmissions, and grounds specified as 

sufficient for the court's refusal to confirm a sale. 

(3) Whether provisions relative to real estate agents and their 

commissions should be !!lade applicable to partition sales. Further material 

on this has been added to the study. 

Respectfully submitted, 

Glen E. Stephens 
Assistant Executive Secretary 
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A Sl'UDY TO DEI'ERMINE WHElrHm THE PROVISIONS 
OF THE CODE OF CIVIL PROCEDURE AND THE 
PROBATE CODE RELATING TO THE CONFI.RMATIon 
OF PRIVATE JUDICIAL SALES OF REAL PROPERTY 
SHOULD BE REVISED. 

Chapter 4 of Title 10 of Part 2 of the Code of Civil Procedure 

governs actions that ~ be brought to partition real and personal 

property. It provides that the court may order a sale of the property 
1 

where a partition ca.~ot be made without great prejudice to the parties. 

In such a case the court is required to appoint referees to sell the 
2 

property. Partition saJes of real property are governed by Section 775 

of the Code of Civil Procedure which prO\'ides: 

775. All sales of real property made by referees 
under this chapte~ must be made at public auction to 
the highest bidder, upon notice given in the manner 
required for the sale of real property on execution 
unless in the opinion of the court it would be more 
beneficial to the parties interested to sell the 
whole or some part thereof at private sale; the court 
~ order or direct such real property, or any part 
thereof, to be Bold at either public auction or private 
sale as the referee shall judge to be the most beneficial 
to all partles interested. If sold at public auction 
the notice must state the terms of sale and if the 
p~erty or any part thereof is to be sold subject 
to a prior estate, charge or lien, that must be stated 
in the notice. ~.f the sale is ordered made at either 
public auction or private sale, the sale at private 
sale shall be conducted in the manner required in 
private sales of real pr:nerty of estates of decease.2, 
persons. [~hasis added 

In both partition proceedings and the administration of decedents' 

estates sales of real property must be confirmed by the court having 
3 

jurisdiction before title passes to the purchaser. Section 784 of 

the Code of Civil Procedure governs the confirmation of partition 

sales; Sections 784 and 785 of the Probate Code govern the confirmation 

of sales of property of decedents' estates. As is demonstrated in some 
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detail at a later point in this study, the Probate Code sections and 

Code of Civil Procedure sect~on differ considerably. 

The questions assigned to the Law Revision Commission and to which 

this study is directed are: 

(1) whether the last sentence of Section 775 of the Code 

of Civil Procedure, quoted abOV'e, has the effect of making 

the prOV'isions of Probate Code Secti~784 and 785, rather 

than of Section 784 of the Code of Civil Procedure, appli-

cable to the confirmation of private partition sales; and 

(2) whether the law respecting the confirmation of partition 

sales and of sales of decedents r property should be made 
4 

uniform or more uniform. 

1. APPLICATION OF PROBATE CODE PROVISIONS TO PRIVATE 
PAlITITION SALES 

Probate Code Sections 780, 782 and 783 prescribe the necessary 

notice, the time and place of the sale and the manner in which bids 

may be received for sale of property from decedents restates. They 

are quite clearly made applicable to private partition sales by the 

last sentence of Code of Civil Procedure Section 775. 

Section 784 of the Probate Code prOV'ides that private sales of 

real property of decedents r estates may not be confirmed by the court 

unless the sum offered is at least 9fJ'1, of the appraised value, makes 

prOV'ision for an appraisal unless the property has been appraised 

within the last year, and provides for appointment of a new appraiser 

if the original appraiser is unavailable. Section 785 of the Probate 

Code contains general prOVisions with regard to confirmation of sales • 
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It sets forth the matters which the court must consider in determining 

whether the sale is to be cOllfirmed, including the availability of 

higher bids, and makes provision for sales at higher bids made to the 

court. It is not entirely clear whether these Probate Code Sections 

are also made applicable to private partition sales by the last 

sentence of Code of Civil P,rocedure Section 775. 

A. Construction of Existing statutes 

No published decision of a California court has decided whether 

Probate Code Sections 784 and 785 apply to the confirmation of private 

partition sales. The following considerations would appear to bear 

on this question: 

1. At first impreSSion and giving the language of Section 771 

its most literal interpretation it would appear that Code of Civil 

Procedure Section 775 refers to the prOVisions of Probate Code Sections 

780, 782 and 783 only and net to the confimation provisions. The 

conduct of a sale and the confirmation of a sale are technically 

different activities and provisions of a statute applying in terms only 

to one would not appear to include the other. Perhaps some slight 

weight is added to this view by the fact that some of the language of 

Probate Code Sections 784 and 785 is more appropriate as applied to 

decedents' estates than to partition proceedings. Section 784, for 

example, seems to assume that there has been an appraisal of the 

property. This is a reasonable assumption in the case of an estate, 

but not necessarily so in the case of a partition. Section 785 of the 
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Probate Code requires the court to "examine into the necessity for 

the sal.e, of the advantage, r'!nefit, and interests of the estate 

in having the sal.e made • • ." This language is more appropriate to 

the administration of estates, where sal.es are initiated by the 

personal representative and merely confirmed by the court, than to 

partitions, where sal.es may be initiated only upon court order in the 

first place. 

2. On the other hand, a strong case can be made for the opposite 

conclusion -- namely, that Section 775 aJ.so refers to the confirmation of 

sal.es and thus that Probate Code Sections 784 and 785 apply to private 

partition sal.es. Two lines of reasoning lead to this conclusion: 

(a) The "manner" in which a "saJ.e shal.l be conducted" refers 

to an entire process; confirmation is a necessary part of that process. 

No title passes until that time and thus no sale is actually final. 
5 

until then. The aal.e may be set aside at the hearing and a new sale 

ordered. Indeed, in the case of a subsequent higher bid the "sale" may 

take place at the confirmation hearing itself. 

(b) Probate Code Section 760 authorizes and provides for 

contracts with real estate agents to secure purchasers in sales from 

decedents I estates; such contracts are to become final and binding 

upon confirmation by the court, with the agents I commissions to be 

allowed by the court at that time. Section 761 provides for the splitting 

of commissions in case of a higher successful bid at the confirmation 

hearing. Section 761.5 provides for pa:yment of a commission to an agent 

producing a successful higher bidder at the hearing where the original. 

bid returned for confirmation was not made through an agent. These 

Probate Code sections certainly appear to deal with the ''manner • • 
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in which a sale shall be conduct'ed." If this i6 correct, they apply 

to private partition sales ur::ier Code of Civil Procedure Section 775. 

Yet the picture with regard to agents and commissions is not complete 

without the provisions of Probate Code Section 785. In addition to 

other provisions with respect to confirmation of sales, that section 

provides for the manner in which commissions are to be determined and 

taken into consideration by the court I and limits the amount of a 

commission ~able in case of a sale at the hearing to a higher bidder. 

There are no such provisions in Section 784 of the Code of Civil Pro-

cedure which govern. the confirmation of partition sales. Thus, if Sect.ions 

760, 761 and 761.5 do apply to private partition sales, it appears that 

Probate Code Section 785 must also apply, since it is so closely inte-

grated with those sections. 

B. How may any ambiguity be cured? 

The following posSibilities appear to be available: 

(1) If it is decided that the last sentence of Code of Civil 

Procedure Section 775 does not or should not incorporate the confir

mation provisions of the Probate Code, the existing uncertainty could 

be cured by simply eliminating that sentence and adding a new section 

to Chapter 4 of Title 10 of Part 2 of the Code of Civil Procedure sub-

stantially identical with Probate Code Sections 780, 782 and 783. An 

alternative method would be to add the following sentence to Code of 

Civil Procedure Section 775: 

Confirmation of a private sale is governed by Section 784 
of this code. 
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Both of these would, however, leave unresolved the question of the 

application to private partition sales of Probate Code Sections 76o, 

761 and 761.5, relating to agents and commissions. 

2. On the other hand, if it is concluded that the last sentence 

of Civil Procedure Section 775 does or should incorporate both the 

confirmation provisions of the Probate Code (Sections 784 and 785) 

and the provisions with respect to agents and commissions (Sections 

760, 761 and 761.5) then the eXisting ambiguity could be eliminated by 

amending the language of the last sentence of Civil Procedure Section 

775 to read: 

If the sale is ordered made at either public auction 
or private sale, the sale at private sale shall be 
conducted in a manner required in private sales of real 
property of estates of deceased persons as provided in 
sections 760, 761, 761.5, 780, 782, 783, 784 and 785 
of the Probate Code. 

3. Another, and perhaps preferable alternative, discussed below, 

would be to eliminate all cross reference to the Probate Code and 

add new sections to the Code of Civil Procedure containing the substance 

of Probate Code Sections 760, 761, 761.5, 78c, 782, 783, 784 and 785, 

couched in language more appropriate to partition sales. 

II. UNIFORM CONFIRMATION PROVISIONS 

There is considerable substantive difference between Sections 

784 and 785 of the Probate Code, which govern the confirmation of 

6 private sales of real property of decedents I estates, and Section 784 

of the Code of Civil Procedure which governs the confirmation of at 

least public and possibly also private sales of real property in 
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connection with partition proceedings. This raises the question of 

whether there are substantial reasons for these differences of whether 

the prOVisions governing the confirmation of partition sales and probate 

sales should be identical or nearly so. 

The Probate Code provisions are considerably more complete. They 

have also been more frequently and more recently revised. It would 

appear, therefore, that if confirmation provisions in the two codes 

should be made uniform or more urliform, this should be done by conforming 

the provisions of the Code of Civil Procedure governing partition sales 

to those of the Probate Code governing sales of property of decedents' 

estates. Whether this should be done may depend, it is believed, on 

whether Section 775 of the Code of Civil Procedure makes the Probate 

Code prOVisions applicable to private partition sales. Hence, the 

desirability and form of making the confirmation provisions uniform is 

discussed below on the basis of the two possible constructions of 

Section 775 discussed above. 

A. If the Code of Civil Procedure Section 775 makes the Probate Code 
provisions applicable to private partition sales. 

If Code of Civil Procedure Section 775 does incorporate the 

confirmation provisions of the Probate Code, the Code of Civil Procedure 

section WOuld, of course, apply only to public partition sales since all 

private sales would be covered by the Probate Code provisions. Should 

the provisions applicable to confirmation of public partition sales 

be made to conform with those applicable to private partition sales 

and all probate sales? 
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Probate Code Section 784 (which provides that no sale is to be 

confirmed unless the price equals at least 90% of the appraised value) 

applies by its terms only to private sales. There would not appear to 

be any necessity or justification for making a similar proviSion 

applicable to public partition sales if it has not been thought to be 

necessary in the case of public probate sales. 

However, Probate Section 785 applies to both private and public 

sales of property of decedents' estates. No reason appears why the 

same provisions should not be made applicable to the confirmation of 

public partition sales as apply to all private sales and public 

probate sales. This could be done in any of three ways: 

1. Code of Civil Procedure Section 784 could be revised to 

incorporate the provisions of Probate Code Section 785. 

2. Code of Civil Procedure Section 784 could be repealed and 

Section 775 revised expressly to incorporate the Probate Code confir-

mation provisjons w~th respect to both public and private partition 

sales. 

3. Both Code of Civil Procedure Sections. 784. and 775 could be 

repealed and proviSiOns inserted in the Code of Civil Procedure similar 

to Probate Code Sections 760, 761, 761.5, 780, 782, 783, 784 and 785. 

The last course of action would appear to be preferable. It 

would eliminate the necessity of consulting two codes to find the 

applicable 1eM, Moreover, some of the language f01.md in the Probate 

Code sections is somewhat awkward as applied to partition sales; new 

language could be dr'afted to better deal with problems involved in 

partition proceedings. In determining in what respects such new 

proviSions should follOW' or vary from the Probate Code sections, 
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these same considerations as are discussed below would be pertinent. 

B. If the Code of Civil Procedure Section 775 does not make the 
Probate Code provisions applicable to private partition sales. 

If Code of Civil Procedure Section 775 does not incorporate 

the Probate Code confirmation prOVisions a substantial question is 

presented as to whether the Code of Civil Procedure and the Probate Code 

sections should be made uniform with respect to confirmation and, inci-

dentally, to agents and cOllllll1ssions. It is not clear whether the 

same answer should be given .ith respect to each of the several dissimi-

larities which now exist bet.reen the Probate Code confirmation provisions 

and those contained in the Code of Civil Procedure. Hence they will 

be discussed separately. 

1. Minimum Bid. 

Section 784 of the Probate Code provides that in private sales 

from decedents' estates no sale may be confirmed unless the sum 

offered is equal to at least 90 per cent of the appraised value of the 

property. There is no similar provision in the Code of Civil Procedure. 

Whether the minimum bid requirement should be made applicable to con-

firmation of partition sales under Section 784 of the Code of Civil 

Procedure is difficult to evaluate. If no other protection against 

an inadequate bid were provided, this provision would be critical. 

However, Section 784 of the Code of Civil Procedure provides that if 

the proceedings were unfair, or the sum bid disproportionate to the 

value the court may vacate" the sale and direct another to be had if it 

appears that an offer higher by at least 10'f, than that named in the 

referee's return may be obtained. Section 784 also authorizes the 
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c court, if an offer of 10% more than that named in the referee's return 

is made to the court to accept such offer or order a new sale. These 

provisions seem to offer considerable protection. Another factor to 

be taken into account is that there lrill have been an appraisal of 

property in a decedent's estate which can ordinarily be utilized for 

the purposes of Probate Code Section 784. On the other hand, it would 

usually, if not always, be necessary to obtain an appraisal solely for 

purposes of confirmation in the case of a partition sale. If the 

min:iJm.1m bid principle is to be made applicable to the confirmation of 

partition sales, it would be necessary to add special language to that 

of Section 784 of the Probate Code relating to new appraisals and 

appointment of substitute appraisers. 

2. Minimum New Offer. 

Section 184 of the Code of Civil Procedure provides that the 

court may refuse to confirm a sale if, ~ alia, an offer exceeding 

the proposed sale price by at least 10% has been received. Before 1941 

the same provision was fou."'1d. in Probate Code Section 785. In 1947, 

however, that section was amended to authorize refusal of confirmation 

if an offer exceeding the proposed sale price by at least 10% of the 

first $10,000 and 5'fa of amounts in excess of $10,000 is received. The 

latter provision, beiP..g the latest enactment by the Legislature on the 

matter, should be incorporated into Section 184 of the Code of Civil 

Procedure. 

3. Grounds Specified as Sufficient for Refusal to Confirm Sale. 

Probate Code Section 785 and Code of Civil Procedure Section 

184 contain somewhat different proviSions as to the grounds upon which 

a court may refuse to confirm a sale of real property. Probate Code 
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Section 785 appears to require the Probate Court to refuse to confirm 

a sale under &ry of the following conditions: (1) the sale was not 

necessary; (2) there was not sufficient advantage, benefit and interest 

to the estate in heving tbe sale made; (3) good reason did not exist 

for the sale; (4) the sale was not legally made or fairly conducted 

or did not comply with the requirements of Probate Code Section 784; 

(5) the sum bid is dispro:portionate to the value of the property or 

(6) it appears that a sum exceeding the bid by at least lfY1, on the 

first $10,000 and 5% on the balance, exclusive of the expenses of a 

nen sale, m9.j' be obtained.. Section 784 of the Code of Civil Procedure, 

on the other hand, appears to authorize the court to refuse to confirm 

a partition sale only if (1) the proceedbgs were unfair and a sum 

exceeding the biC' bJ' 10%, exclusive of the expenses of a new sale, may 

be obtained; (2) the sum bid is d:i.spro:portionate to the value of the 

:property a.~d a sum exceeding the bid by 10%, exclusive of the ex:penses 

of the new sale, may be obta:i.ned or (3) an offer exceeding the amount 

named in the ref0~ee!s return by 10% or more is made to the court. 

Should the broader and manc1atory provisions of Probate Code Section 785 

be substituted for the narrover and discretionary provisions presently 

foupil in Code o~ Civil Procedure Section 784? 

An arg~nt might be made that the probate court needs greater 

power to refuse con~1-~tion than is necessary in the case of partition 

sales for two reae0ns: (l) it:i.s not necessary to obtain a court order 

authorizing the ~ale before it :i.s made, as is required in the case of 

parti tiOD sales: end (2) the protection of a decedent! B estate and 

thus often of h;.s Ciependents is involved. On the other hand, it seems 
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quite possible that the disparity between t~e two code sections exists, 

at least· i.n par: ... ::lot (''''83o-.1[;e of a deliberate policy choice by the 

Legislature h;t 1::ec?llse t!'.c Probate Code I,YoYisions are more frequently 

appli'Oa ane have b~i'n ,_ :-'., 2"'-"ject of critj_cal attention by those members 

of the b";::ch and b"~' who 8..1'''' l,ygely or exclusi'l'ely engaged in handling 

probate mat-~2!'s. 

Sect:Lcn '7r::o 
(J r th, Prolo?;;e Code 1''''0Yi~_es that when a higher 

written offer is 'l:'ce-ot-e". l,y tile probate C01-Tt at the time of the con-

firmatiCl!l proceedj.~f i-t """-".1 f':Lx within sp-:cifi[>rl limits the reasonable 

compensation) if' a"!v, to ]:1e pa:ed. ';0 a real estate agent who produced the , 

successful bidder. This provi3ion is, of course, directly related to 

Sections 160, 161 and 161.5 of the Probate Code which govern the use 

of agents and their commissions. If these Probate Code Sections are 

made applicable to partition proceedings Qy the last sentence of 

Section 115 (and if this is not changed Qy amendment) it follows that 

Code of Civil Procedure Section 184 should be amended to incorporate 

the related provisions of Probate Code Section 185. If Probate Code 

Sections 160, 161 and 161.5 do not presently apply to private partition 

sales, a more difficult question is presented: should proviSion be 

made in the Code of Civil Procedure authorizing the appointment of real 

estate agents in connection with private partition ssles, governing 

their commiSSions, and specifying the effect of such commissions in 

determining whether increased bids should be accepted? It may be 

helpful in ansvering these question", to consider the history of the 

Probate Cooe provisions: 
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a. In 1909 Section 1559 was added to the Code of Civil 

7 
Procedure. E p:·ovi,~.ei that when or",ering a sale of real 

,-,,'tete -c:ae court co,,,,," 3'.1thorize 82" ~:"p.cutor or administrator 

(0 enter into '1 cont::C'..:,'!; with a bo!:'l. fide real estate agent 

to secure a purChaSel' ,,~d to contract to pay the agent a 

commission out of the i'roceeds of the sale. It further provided 

that if the sale to a Furchaser obtained by such an agent were 

confirmed the contract should be binding and valid as againSt 

the estate. 

b. In 191.9 Section 1.559 was amended to (1.) authorize an . 

executor or administrator to enter into a contract with a bona 

fide real estate agent without obtaining prior authorization 

from the court; and (2) provide, in lieu of the 1.909 authorization 

to the executor to fix the agent's compensation by contract, 

that the contract should provide for p~nt out of the proceeds 

of the sale of a cOlllDlission "the amount of which must be fixed 

or allowed by the court on confirmation of the sale. n 

c. Section 1559 was again amended in 1921., this time to 

provide that in case of a sale of the property on an increased 

bid made at the time of confirmation to a purchaser not 

procured by the agent holding the contract with the executor 

or administrator, the court could allow a cOlllDlission to a bona 

fide real estate agent procuring the purchaser to whom the 

sale was confirmed, the commission to be on the full amount of 

the sale. 

d. Section 1559 was again amended in 1927. The amendment 

substituted for the provision enacted in 1.929 the following: 
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c In case of sBle on an increased, bid made at the t:lme 
of confirmat:Lon +,0 a :purchaseI' ',' .. '; ,?rocured by the 
agent holding t'J'O co!:tract, tr.e C0',l.rt shall allow 
a Commission on ';, " ;':111 amount for which the sale 
is confirmed, onf,·, : .. < ',' of said commission on the 
additional bid to >,,~aid to the agent whose bid 
was returned to t':',' "ourt for confirmation and the 
balance of the cO',"''':.:>sion on the purchase price to 
the agent, if e:rry) who procured the purchaser to whom 
the sale is confirmed. 

e. In 1945 Section 761.5 was enacted, providing that where 

the original bid is ma,: .. ; directly to the estate without participa-

tion of an agent and an agent procures a purchaser who makes a 
, 

successful increase bid, the agent shall be allowed the reason-

able con;penaation for his services to be fixed by the court. 

f. In 1955 Section 761 was amended to provide that if an 

increased bid is not procured by a bona fide agent, the agent 

holding the contract with the executor or administrator shall 

be allowed a full commission on the amount of the original bid. 

Thus, the Probate Code presently provides that when only one agent is 

involved he is to be allowed a full commission, but where two agents 

are involved the comnission on the price at which the sale is confirmed 

is to be divided between them. 

Probate Code Section 785 also provides that the amount of the 

agent r S comnission (and other expenses in connection with the sale) 

shall be disregarded in determining whether an increased bid exceeds 

the bid returned for confirmation by the required amount and in deter-

mining which of two or more increased bids to accept. In considering 

whether a similar provision should be made applicable to private 

partition sales it may be we,n to review some of' the background of this 

provision. 
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In Estate of Na-~er, decided in 1944, the return of the 

sale roec'.ted that no broker' 8 c~,!,!Jlission was peyable. The increased 

bid, ;;i.·'ch offered exactly t~. : ;or cent more than the original bid, 

stated that a commission was " ·,'e paid according to law. The Supreme 

Court held that in determining whether an increased bid exceeds the 

original bid by the amount required by Probate Code Section 785 no 

consideration is to be given to the brOker'S commission or other 

expenses incurred in connection .. ith a sale at such bid. The court 

confirmed the sale to the increased bid, overruling the appellant's 

contention that it did not amount to an increase of ten per cent because 

it did not net the estate that amount over what the estate would have 

realized had the original bid been confirmed. The eourt stated that 

there is no sufficient reason for interpreting the requirement that the 

increased bid be "ten per cent more in amount than that named in the 

return" to mean that the increase of ten per cent be over and above 

commissions and other expenses, since the statute itself does not 

specifY such requirement. 

This decision was apparently followed until the District Court of 

Appeal decision in Estate of COle,
9 

in 1955. There the question was 

which of two increased bids should have been accepted. The court said 

that a court is required to accept the bid that nets the estate the 

greater amount, thus taking into account broker's commissions and 

other expenses. It held that the sale should have been confirmed to 

an increased bid "Which was $25.00 less than another increased bid but 

.. hich would have netted more to the estate. The court stated that 

there is nothing in Section 761.5 .. hieh requires a court to accept any 

bid or confirm any sale unless the amount which the estate will derive 
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from su~h bid is actual.ly th", highest amount offered. The court said 

that . ,,-, Naftzger case was ,,: '.-, ,:'guishable because there ". • • [the 1 

bia, _ • was not conditionf ,<m the payment of a specified commission 

as was the bid in the insta" '"se. TO 

The Cole decision need not be viewed as being in conflict with the 

earlier NaftZSEg' decision. It would be possible to have one rule for 

determining whether an increased bid exceeds the returned bid by the 

required amount and another rule for comparing two or more increased 

bids. However, the Cole decision suggested that the determining con

sideration for both purposes is whether the increased bid is conditioned 
10 

on the payment of a specified commission. 

Shortly after the Cole case was decided, Section 785 of the 

Probate Code was amended to provide that the amount of both original 

bids and increased bids is to be computed without taking into considera
II 

tion the agent's commission. This amendment was criticized in the 

Continuing Education of the Bar comments on 1955 legislation because 

"the court must now award the sale to the highest bidder even though 

his bid, because of the inclusion of his commission, may not return the 

,,12 
highest net amount to the estate. 
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FOOTNOTES 

1. Cal. Code of Civ. Proc. §§ 752, 763. 

2. Cal. Code of' Civ. Proc. § 763. ' 

3· Schoonover v. Birnbaum, "50 Cal. 734, 89 Pac. 1108 (1907). 

4. 1956 Rep. Calif. Law Re;-. Comm'n 22; Cal. stat. 1956, Res. c. 42, 

5· Schoonover v. Birnbaum, 150 Cal. 734, 89 Pac. 1108 (1907). 

6. These sections read as follows: 

Probate Code 

784. Ifo sale of real. property at private sale shall 
be confirmed by the court unless the sum offered is at least 
90 percent of the appraised value thereof, nor unless such 
real property has been appraised within one year of the 
time of such sale, which value must be the appraised value 
of such real property within one year prior to the date of 
such sale. If it has not been so appraised, or if' the 
court is satisfied that the appraisement is too high or 
too low, a new appraisement must be had. This may be 
done at any time before the sale or conf'irmation thereof'. 
Such new appraisement may be made by the appraiser who 
made the original appraisement without further order of' 
court or further request f'or the appointment of a new 
appraiser. In the case of the death, removal or other 
disabUity to act at: the original appraiser, or it: for 
just cause a new appraiser is to be appointed, proceedings 
for his appointment shall be bad as in the case of' an 
original appraisement of an estate. 

185. Upon the hearing the court must examine into 
the necessity for the sale, or the advantage, benefit 
and interest of the estate in having the sale made, and 
must examine the return and witnesses in relation to 
the sale; and if it appears to the court that good reason 
existed for the sale, that the sale was legally made and 
fairly conducted, and c~lied with the requirements of' 
the previous section, that the sum bid is not dispropor
tionate to the value, and it does not appear that a sum 
exceeding such bid at least 10 percent on the first ten 
thousand dollars ($10,000) bid and 5 percent on the 
amount of the bid in excess of' ten thousand dollars 
($10,000), exclusive of the expenses of a new sale, 
may be obtained, the court shall make an order confirming 
the sale and directing conveyance .. to "he executed; otherwise 
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it shall vacate the sale and direct another to be had, 
of which notice llIUSt be given and the sale in all 
respects conducted as if no previous sale had taken 
place. But if a written offer in an amount at least 
10 percent more on the first ten thousand dollars 
($10,000) bid and 5 percent more on the amount of the 
bid in excess of ten thousand dollars ($10,000) is made 
to the court by a responsible person, and the offer complies 
with all provisions of the law, the court shall accept such 
higher offer, confirm the sale to such person and fix a 
reasonable compensation for the services to the estate 
of the agent, if any, producing the successful bidder, 
or, in its discretion, order a new sale. If more than 
one written offer in an amount at least 10 percent 
more on the first ten thousand dollars ($10, 0(0) bid and 
5 percent more on the amount of the bid in excess of ten 
thousand dollars ($10,000) is made to the court by res
ponsible persons, and if any such increased bid complies 
with all the prOVisions of the law, the court shall 
accept such highest increased bid, confirm the sale 
to the person making such increased bid, and fix a 
reasonable canpensation for the services to the estate 
of the agent, if any, producing the successful bidder or, 
in its discretion, order a new sale. The compensation 
of the agent producing the successful bidder shall not 
exceed one-half of the difference between the amount 
of the bid in the original return and the amount of the 
successfUl bid, but such limitation shall not apply to 
any compensation of the agent holding the cont/iact with 
the executor or administrator. " 

For the purposes of this section the amount of 
a bid shall be determined by the court without regard 
to any commission on the amount of such bid to \/hich 
an agent may be entitled by virtue of a contract with 
the executor or administrator. It shall be determined 
without regard to any condition of the bid that a 
certain amount thereof be paid to an agent by the 
executor or administrator, but notwithstanding that 
a bid contains such a condition, only such compensation 
to an agent as is proper under the preceding provisions 
of this section shall be allowed, and acceptance of 
the bid by the court b1llds the bidder though the 
compensation so allowed is less than the compensation 
to which the agent would be entitled had the condition 
been observed. 

Code of Qivil Procedure 

784. After complet1ng a sale of property, or 
any part thereof ordered to be sold, the referees 
must report the same to the court, with a description 
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of the different parcels of land sold to each purchaser; 
the name of the pure·caser; the price paid or secured; 
tile terrr~ and condit~ons of the sale, and the securi
t:.es, if BIr;f, taken. The report must be filed in the 
o:'fice of the clerk of the county in Which the action 
is brought. Tb.ereafter any purchaser, .1fb:& ~fel;lge, 
or any party to the action, may, upon 10 d.!qs' notice 
to the other parties who hsve appeared therein, and 
also to the purchaser if he be not the moving party, 
move the court to confirm or set aside BIr;f sale or 
sales so reported. Upon the hearing, the court must 
examine the return and report and witnesses in relation 
to the same, and if the proceedings were unfair, or 
the sum bid dispropo:,·tionate to the value, and if it 
appears that a sum exceeding such bid at least 10 
percent, exclusive of a new sale may be obtained, 
the court may vacate the sale and direct another to 
be had, of which notice must be given, and the sale 
conducted in all respects as if no previous sale had 
taken place. If an offer of 10 percent more in 
amount than that named in the return be made to 
the court, in writing, by a responsible person, 
it is in the discretion of the court to accept 
such offer and confirm the sale to such person, 
or to order a new sale. 

7. Now Probate Code §§ 760, 761-

8. Estate of Naftzger, 24 Cal.2d 545, 150 P.2d 873 (1944). 

9. Estate of Cole, 124 Cal. App.2d 615, 269 P.2d 73 (1954). 

10. Judge Condee of the Los Angeles Superior Court in his book on 

probate practice published shortly after the Cole decision assumed 

that the Cole rule applied to determing both whether an increased 

bid is sufficiently larger than the original bid and also which 

of two increased bids should be accepted. He criticized the Cole 

case, stating th~t such a holding would have a detrimental effect 

on the sale of :'eal property of estates because it would discourage 

brok,,!"s from seeking out bidders and it would impose an additional 

burden on bidders to ascertain whether or not a commission is to 

be paid on ~he original bid and on other increased bids. He also 

• 
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stated: "Another consideration in :favor 0:1: the policy of 

ignoT ing cc=issj.ons at '3he sale is that the sale o:f real estate 

carr~es certain costs wLich are bound to be paid in one way or 

another, ••• n pointing out that the administrator or the 

attorney or both are able to ask for an extraordinary fee for 

such services. 1 Condee, California Probate Court Practice § 619 

(1955.1. 

11. The act which contained chis amendment also contained the following 

12. 

statement: 

The wordIng of the sections of the Prob ... te Code amended 
by this act an~ a recent district court of appeal 
decision have 1·esulte·1 in great uncertainty in the minds 
of real estate agents and brokers as to their right to 
compensation, and the amount thereof, when producing bids 
for real property in the estate of a decedent. This 
uncertainty has resulted in a sharp decrease in the 
number and amount of bids made for such property. Often 
such property constitutes the bulk of an estate and a 
substantially increased bid for the property would mean 
comfortable rather than substandard living conditions 
for the widow or widower and children of the decedent. 
This act, by eliminating the uncertainty referred to, 
will tend to increase the number and amount of bids, 
to the benefit o:f such widows, widowers, children, and 
other devisees, legatees, or heirs of the decedent. 

Continuing Fduc. of the Bar, Review of Selected 1955 Code legislation 

158, 160, 161.. 
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