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Memorandum No. 4 

SUBJECT: Study #11 - Corporations Code 

Attached is a memorandum prepared by Mr. stephens relating to the 

Commission's proposal (A. B. 403) to codify the decision of the Jeppi case, 

that Section 3901 of the California Corporations Code does ~ require the 

consent of shareholders to a sale of all or substantially all of the assets 

of a corporation when the sale is made in the usual and regular course of 

the corporation's business. 

In a covering memorandum to me Mr. Stephens states that the memorandum 

attached is "based on a research of the cases cited in the staff study, a 

review of the statutes of all other states, Shepard1zntion of the Jeppi 

case, a review of texts cited in the staff study and a search through the 

American Digest System back to 1906." 

It is recommended that this memorandum be used as the basis for 

f"urther negotiations with the State Bar Committee on Corporations and 

that the Commission decide at the March meeting to adhere to its recommenda-

tion on this subject even if this should mean active opposition from the 

State Bar before the legislative committees. 

Respectfully submitted, 

John R. McDonough, Jr. 
Executive Secretary 
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Section 3901 of the california Corporations Code provides, 

generally, that a corporation may not sell or otherwise dispose of 

all or substantially all of its property except under authority of a 

resolution of its board of directors and with the approval by vote 

or written consent of shareholders entitled to exercise a majority 

of the voting power of the corporation. The California Law Revision 

Commission has recommended that this section be amended so as to 

make it inapplicable to sales by a corporation "where made in the 

usual and regular course of its business." This recollDnendation 

is based upon the following considerations: 

1. It is now the law in California. This was decided by the 

California Supreme Court in Jeppi v. Brockman Holding Compan/ which 

involved the question whether failure to obtain the consent of the 

majority of stockholders to a contract to sell substantially all 

of the corporation's property invalidated the contract of sale. The 

court held that Section 3901 was not applicable and that the 

transaction was not ultra vires because the sale was one made in 

the furtherance of the business for which the corporation was 

organized. The court stated: 

The prOVisions of the statute should not be applied solely 
upon the basis of the quantity of the property; the test 
which determines the question of the necessity for consent 
of the stockholders is, '~hether the sale is in the regular 
course of the business of the corporation and in furtherance 
of the express objects of its ex1etmlce, or something outside 
the normal and regular course of the business ••• "2 

2. It is in conformity with the cOllDnon law. At common law 

a solvent corporation could not sell all or substantially all of its 
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assets witbout the unanimous consent of the stockholders, since this 

was considered to be a step towards dissolution. 3 This doctrine 

evolved on the theory that there is an implied contract among the 

stockholders of the corporation that it will continue to exist and 

to carry out the business purposes as set forth in the corporate charter.4 

The courts created an exception to this rule, however, where the very 

purpose of the corporation was to sell such assets--e.g., a corporation 

created to buy and sell land. 5 A distinction was taken between a 

sale of corporate assets which was made in the usual and regular 

course of the corporate business and one which was not. In the case 

of the former, consent of the stockholders was not required. 6 In 

California and in most other states, statutes such as Corporations Code 

Section 3901 have been enacted for the purpose of relaxing the strict 

common law rule requiring unanimous stockholder consent to a sale 

of all or substantially all of the assets of a solvent corporation.7 

It is reasonable to conclude, in conformity with the Jeppi case, that 
---

the Legislature did not intend by this statute to add restrictive 

reqUirements in situations where they did not exist at common law 

in the first place. 

3. It is in general conformity with the express statutory 

provisions of nine other states. Six of these, Illinois,8 North 

Carolina,9 Oklahoma,lO Pennsylvania,ll Wisconsin,12 and Virginia13 

expressly state that no consent is needed for such sales; the other 

three jurisdictions, Missouri,14 Ma1ne,l5 and Ohio,16 accomplish 

the same result by providing that the specified consent is required 

for sales "other than in the usual course of business." 
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4. It is consi3tent with the judicial construction of statutes 

similar to Cornoratiots Cede Section 3901 in other states. So far 

as we have been able to determine, in states having statutes analogous 

in this respect to California's, such statutes have been construed 

as not applyi~g to sales in the usual course of business.17 We have 

found no cortr~ry autho~ity. 

5. It i s ~.I~~~'?::!§Ln~~kti~'1 to the !Ceneral rul<:.. In a vast 

majority of eases the sale of all or substantially aJ.l the assets of a 

corporation represents so erastic a c~ange in the operations of the 

corporation ·""at it is reasonable to re~uir"l the consent of the share

holders. However, in the relatively unusual situation where the very 

purpose of the corporation is to sell such property, the need for such 

consent disappears and such matters fall properly wghi.n the discretion 

of managereent; a requirement that a majority of sh~reholders must 

consent to such sales ""ould be anom"lous. 

If the basic desi~ability Df such an exception is granted it is 

difficult to follow any objection based on the ground that it might 

Hlead to abuses.!1 Neither ce.ses nor writers reveal evidence of' such 

lIabuses 1f in states l.~~tch nm·; have statutes expressly providi.ng for 

this exception. Nor, as a general matter, do we feel that the 

Legislature show d ,"e..-rain from enacting reasonable exceptions t.o the 

rttles it haR pr'}r~ulg9.te1. fer fee~r that lm,scrupulous persons might 

itnp,"operly toey >" "alee ,·,5.th;.", such exceptions. It is the very purpose 

of our courts t.o prpvent this from occurrinc_ So long as the language 

used is capable of re~.sonable interpretation, <Ie must rest our con

fidence in their co",-petence and intelligence; we cannot assume that they 

would permit the torcuring of such language beyond its reasonable meaning. 

-3-



Footnotes 

1. 34 Cal.2d 11, 206 P.2d 847 (1949); see also Keck Enterprises v. 

Braunschweizer, 108 F.Supp. 925 (1952). 

2. Id. at 16, 206 P.2d at 850. 

3. Ballantine, Corporations § 281 (rev. ed. 1946); 4 Thompson, Corpora

tions § 2501 (3d ed. 1927); 3 Cook, Corporations § 670 (8th ed. 1923). 

4. Lake Ontario Bank v. Onondaga Bank, 7 Hun (N.Y.) 549 (1876); Town v. 

Bank of River Raisin, 2 Doug. (Mich.) 530, 546 (1847); Revere v. 

Boston Copper Co., 15 Pick. (Mass.) 351 (1834); Eallantine, Corpora

tions § 281 (rev. ed. 1946); 3 Cook, Corporations § 669 (8th ed.) 

(1923)· 

5· Hendren v. Neeper, 279 Mo. 125, 213 S.W. 839, 5 A.L.R. 927 (1919). 

6. See Miners' Ditch Co. v. Zellerbach, 37 Cal. 543, 592 (1869) (dictum); 

see also Ballantine, Corporations § 42 (rev. ed. 1946); 2 Fletcher, 

Cyclopedia Corporations § 518 (perm. ed. 1950); Annot., Corporations 

- Sale of Property, 5 A.L.R. 930 (1920) 

7. Ballantine, Corporations 668 (rev. ed. 1946). 

8. Ill. Ann. Stat. c~. 32, § 157·71. (1954). 

9. N.C. Gen. Stat. § 55-26 (1950). 

10. OkLa. Stat. tit. 18, § 31.163 (1951). 

11. Pa . Stat. Ann. tIt.. 15, § 2852- 311 (1958). 

12. Wis. Stat. § 180.70 (1957). 

13· Va. Code Ann. § 13.1, 77 (1950). 

14. ~~. Rev. Stat. § 351.400 (1949). 

15· Me. Rev. Stat. ch. 53, § 84 (1954). 

-1-



16. Ohio Rev. Code Ann. § 1701.!6 (Supp. 1958). 

17. Thayer v. Valley Eank, 35 Ariz. 238, 276 Pac. 526 (1929); In reo 

Miglleta, 287 N.Y. 246, 39 N.E.2d 224, rehearing denied, 288 N.Y. 

661, 42 II.E.2d 749 (1942); Greenpoint Coal Docks v. Newton Creek 

Realty Corp., 5 Misc.2d 812, 912 N.Y.S.2d 466 (1949); Continental 

Bank & Trust Co. of N.Y. v. W.A.R. Realty Corp., 270 App. Div. 577, 

61 N.Y.S.2d 273, affirmed, 295 N.Y. 877, 67 N.E.2d 517 (1946); 

Painter V. Brainard - Cedar Realty Corp., 29 Ohio App. 123, 163 N.E. 

57 (1928); Fontaine v. Brown County Motors Co., 251 Wis. 433, 29 

N.W.2<i 744 (1947).; Annot., Sale of Corporate assets, 9 A.L.R.2d 

1306 (1950) . 


